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[SPECIAL BENCH] 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Sankar Prasad Mitra, Chief Justice, Mr. Justice 
Sabyasachi Mukharji and Mr. Justice Salil Kumar Datta 
Decision: June 8, 1977 
Raich Ali Khan ww Petitioner 


Versus 

Hazi Sadak Ali Sk. & Ors. iv ©. Opposite Parties* 

West Bengal Land Reforms Act (10 of 1955), Sec 21 (3)—Insertion of 
sub-section (3) in Sec. 21 by W. B. Land Reforms (Amendment) Act of 
1974—-Effeet thereof on pending proceeding before any Civil or Criminal 
Court—Interpretation of word ‘arises’ and expressien, “in course of any 
proceeding before any eivil or criminal eourt’— Where retrospective. effect 
is given—Discussion of. 


The question referred to is as follows S 

“Whether the provisions of sub-section (3) of section 21 of the 
West Bengal Land Reforms Act, 1955 as amended apply to a pending 
proceeding before'any Civil or Criminal Court ? 


One Hazi Sadak Ali Sk. filed a suit: for ‘declaration of title and 
for recovery of possession in the Second Court ' of Munsif at Baruipur. 
While the suit was. pending, sub-section (3) of section -21 was added by 
section 7 of the West Bengal Land Reforms (Amendment): Act 1974. 
In view of ‘this amendment, the petitioner in the Civil Revision ‘Case 
made an application before the trial court for referring the question as to 
whether he was a bargadar to the appropriate authority as mentioned ia 
section 18(1) of the West Bengal Land Reforms Act, 1955. The trial 
court rejected his application on the view that sub-section (3) of section 
21 had no application to the suit, , whereupon the petitioner cama up to 
High Court with an application in revision. Thereafter the above men- 
tioned question was referred to the Special Devision Bench for an 
answer. 


HELD: The problem is whether by express jorde or ‘by necessary 
implication, sub-section (3) of section 21 of the West Bengal Land Reforms 
Act can be said to have affected pending proceedings.. The anguage used 

- *Civil Rule No. 3046 of 1975 


2 Raich Ali Khan v, Hazi Sadak Ali Sk. - [1977 (2) CLJ 
does not present any difficulty. The word ‘ arises” and the expression “‘in 
course of any proceeding before any civil or criminal court” made the 
position abundantly clear. Whenever in course of any proceeding ina civil 
or criminal court any question arises as to whether a person is or is not a 
bargadar, that question has to be referred to the officer mentioned in sub- 
section (1) of section 18 for decision. By necessary implication, sub-section 
(3) of section 21 has been made to apply to pending proceedings. This 
conclusion is arrived at on the basis of the plain, ordinary and grammatical 
meaning of the word “arises” and of the expression “in course of any pro- 
ceeding before any civil or criminal court”. The answer, therefore, is that the 
Provisions of sub-section (3) of section 21 of the West Bengal Land 
Reforms Act 1955 as amended apply to pending proceedings before any 
civil or criminal court. 


Cases referred to: 


(1) Chapala Bala Adhikary v. Monoranjan Das, 1978 (2) CLJ 447 

(2) Birendra Nath Gayan vy. Kali Ch. Mandal, 1975 (2) CLJ 504 

(3) Lauri y. Renad, 1892(3) Chancary Division, 402 

(4) Mahadeolal Kanodia v. Administrator General, AIR 1960 SC 936 
Bhabesh Chandra Mitter and Miss Aruna ee ... for the Petitioner 
Ramapati Ray sie su a . for the Opposite Parties 


The judgment of the Court was as follows - — -L 


Mitra, C. J. : In C.R. 3165-66 of 1975 (Noor Mohammad Sk and 
others v. Sushil Kumar Mistry and others) a Division Bench of this Court 
has referred to a Special’ Division Bench under Rule 1 of Chapter II of 
the Appellate Side Rules the following question : 

“Whether the provisions of sub-section (3) of section 21 of the 
West Bengal Land Reforms Act 1955 as amended apply to a pending 
proceeding before any civil or criminal court ?” 
The Division Bench made this Reference on the 10th December, 1976. 
The present Reference has been made on the same question on the 22nd. 
February, 1977 by Mr. Justice R. Bhattacharya in view of the Reference 
already made by the Division Bench as aforesaid. 


2. It-appears that Hazi Sadek Ali Sk. filed a suit in June 1971 in 
the court of the Second Munsif at Baruipur in the District of 24- -Parganas, 
mater alia, fora declaration of title and for recovery of possession of land 
in suit. The petitioner before us filed a written statement contending that 
he Was a bargadar under the plaintiff. 


3. While the suit was pending before the learned Munsif sub- 
seation (3) of section 21 was added by section 7 of the West Bengal Land 
Reforms (Amendment) Act, 1974 (West Bengal Act XXXIII of 1974). 
The sub-section came ipto force on the 21st June, 1974. It is as follows :- 

“I apy question as to whether a person is or is not a bargadar 
arises in eourse of any proceeding before any Civil or Criminal Court, 
e 
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the Court shall refer it to the officer or authortiy mentioned in sub- 
section (1) of section 18 for decision.” 
In view of this amendment the petitioner, Raich Ali Khan made an appli- 
cation to the learned Munsif for referring the question as to whether he 
was a bargadar to the officer or authority mentioned in sub-scetion (1) of 
section 18 of the West Bengal Land Reforms Act, 1955. 


_ <4. The learned Munsif by his order No. 97 made on the 22nd July, 
1975 dismissed the application of Raich Ali Khan holding, inter alia, that 
sub-section (3) of section 21 had no application to the suit. 


5. Raich Ali Khan thereupon made a revisional application to this 
Court.under section 115 of the Code of Civil Procedure on the 25th 
August, 1975 which came up for hearing before Mr. Justice R. Bhattach- 
arya on 2nd February, 1977. Mr. Justice R. Bhattacharya, as we have 
already noted; has referred the matter to a larger Bench, 


6. We have had the benefit of considering the judgments delivered 
by Mr. Justice Bhattacharya as well as by my learned brother Mr. Justice 
S.K. Datta presiding over a Division Bench consisting of himself and 
Mr. Justice H.N. Sen in Noor Mohammad Sk.’8 case. 


7. On the point under. reference there are two reported judgments 
of this Court. There isa judgment of Mr. Justice Chittatosh Mookerjee 
in (1) Chapala Bala Adhikary v. Monoranjan Das and others, reported in 
1975 (2) Calcutta Law Journal 447. .There is also a Division Bench 
Judgment of Mr. Justice S.K. Bhattacharyya with Mr. Justice Arun Kumat 
Janah in (2) Birendra Nath Gayan and others v. Kali Ch. Mandal and others, 
reported 1975 (2) CLI 504. 

8. Mr. Justice Chittatosh Mookerjee has proceeded on the basis 
that the amendments made by Sub-sestion (3) of section 21 relate to 
procedure and, assuch, it would affect pending proceedings. The Divi- 
sion Bench, however, has taken a contrary view. According to the Division 
Bench, a substantive right has been affected and the amended provision | 
cannot impeach a pending proceeding. - 

9. It seems to us on the facts and in the circumstances of this case 
that it is unnecessary to decide whether the right affeeted is a substantive 
or procedural right. We will assume that a substantive right has been 
taken away. It has been urged on. behalf of the respondent-opposite 
parties. that they had the right to instituté a suit under section 9 of the 
Code of Civil Procedure and had further right of preferring an appeal 
against the judgment delivered in the suit in accordance with the provi- 
sions of the Code.. All these rights, according to the learned Counéel, 
are substantive rights which have been taken away. 

10. As regards substantive rights, the law is well settled i in Maxwell 
“On The Interpretation of Statutes”, 12th Edition at page 21% it is stared — 
“Tt is a fandamental rule of. English law that no statii shall be 
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. construed to have a retrospective operation unless such a construction 
appears very elearly in the terms of the Act, or arises by necessary 
-and distinct implieation”. 


1i. In Craies on “Statute Law”, 3rd Edition at page 324, reliance is 
placed on the observations of Lord Justice Lindley in (3) Lauri v. Renad 
in 1892(3) Chancery 402 at page 421. Lindley, L. J. observed : 


“Tt is a fundamental rule of English law that no statute shall be 
construed so as to have a retrospective operation unless its language is 
such as plainly to require such a construction and the same rule in- 
volves another and subordinate rule to the effect that a statute is not 
to be construed so as to have a greater retrospective operation than 
its language renders necessary”. 


12. The Supreme Court in (4) Mahadeolal Kanodia v: The Adminis- 
trator General of West Bengal, -AIR (1960) SC 936 at page 939 had made 
the position abundantly clear. .The Supreme Court has said : 


“The principles'that have to be applied for intepretation of 
statutory provisions of this nature are well established. The first of 
this is that statutory provisions creating substantive rights or taking 
away substantive rights are ordinarily prospective ; they are retrospec- 
tive only if by express words or by necessary implication the Legisla- 
ture has made them retrospective; and the retrospeetive operation 
will be limited only to the extent to which it has been so made by 
express words or necessary implication..................”” 


13. The problem before us, therefore, is whether by express words 
or necessary implication sub-section (3) of section 21 of the West Bengal 
Land Reforms Aet, 1955 can be said to have affected pending proceedings. 
The language used, it appears to us, does not present any difficulty. The 
word “arises” and the expréssion “in course of any proceeding before 
any Civil or Criminal Court” made the position abundantly clear. When- 
ever in course of any proceeding in a Civil or Criminal Court the question 
arises as to whether a person is or is not a bargadar, that question has to 
be referred to the officer mentioned in sub-seetion (1) of section 18 for 
decision. By necessary implication, in our opinion, sub-section (3) of 
section 21 has been made to apply to pending proceedings. We have 
reached this conclusion on the basis of the plain, ordinary and gramati- 
eal meaning of the word “arises” and of the expression “in course of 
any proceedings before any Civil or Criminal Court”. ` 

14. We hold, therefore, that the provisions of sub-section (3) of 
section 21 of the West Bengal Land Reforms Act, 1955 as amended apply 


te pending proceedings before any ‘Civil or Criminal Court. The Reference 
is answered accordingly. 


15. The, order of the learned Munsif, being order No. 97 dated the 


~ 
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22nd July, 1975 is set aside and the Rule is made absolute. The learned 
Munsif will proceed according to law in the light of the observations 
made by us‘in this judgment. There will be no order as to costs. _ 

Makharji, J.: I agree. 

Datta, J.: Iagree. i 

P. R. ——— 


(CRIMINAL REVISIONAL JURISDICTION] 
Before Mr. Justice Anil Kumar Sen and Mr, Justice 


Ambika Pada Bhattacharya 
Decision : April 6, 1977 
Sheikh Saifuddin Mondal as a Petitioner 
l Versus 
The State & Anr.. wf Opposite Parties* 


Stay of proceeding in criminal ease—Allegation of misappropriation 
of school funds against Headmaster—Headmaster’s appeal pending before 
Appeal Committee of Board of Secondary Edueation against order of 
termiuation of his service—A ground of termination being misappropriatien 
of school fands— Whether pendency of sueh appeal is a bar to proceed with 
criminal case. 

The service of the Headmaster of the Parui Union Amzad High 
School was terminated by the Managing Committee of the School on 
various grounds including a ground that he was found guilty of misappro- 
priating the fund of the school. Being. aggrieved by the said order the 
Headmaster preferred an appeal to the Appeal Committee of the West 
Bengal Board of Secondary Education under section 22 of the West Bengal 
Board of Secondary Education Act 1963. In the meanwhile, an informa- 
tion being lodged with the police by the then Secretary of the School 
against the said Headmaster, an ‘investigation was taken ap as to how far 
the allegation of criminal breach of trust by the Headmaster in respect 
of the school funds, was correct. Such an investigation being conducted 
the police found out a prima -facie case against the Headmaster 
and submitted a charge sheet under sections 406/408 of the Indian Penal 
Code. On that charge sheet, the learned Magistrate took cognizance 
of the offence alleged and the case was adjourned for framing of a charge. 
At this stage the Headmaster filed an application praying for stay of fur- 
ther proceeding in the Criminal Case pending disposal of his aforesaid 
appeal before the Appeal Committee. The learned Chief Judicial Magis- 
trate thereafter stayed further proceeding in tne Criminal Case. Against 
that stay order, the Rule was issued. 

‘HELD : Sub-section ( 4) of section 22, of the 1963 Act will not 
debar the Criminal Court in the present case from going in the Issue as 


. *Criminal Revision Case No. 536 of 1976. 
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to` whether the opposite party (Headmaster) had committed an offence 
under section 406 or 408 of the Indian Penal Code or not, even if the opposite 
party succeeds in his appeal pending before the Appeal Committee ona 
finding that the termination of his service on the ground of misappropriation 
of the school funds is set aside by the said Appeal Committee. Whether an 
offence under the Indian Penal Code had or had not been committed can 
only be judged at the trial which is now pending before the learned Magistrate 
and that such trial cannot be substituted by the adjudication by the A ppeal 
Committee of the Board of Secondary Education. Ti hat being the position, 
the learned Magistrate had wholly misdirected himself in directing 
stay of further proceedings of the criminal case pending disposal of appeal 
by the Appeal Committee. 


, Case referred to : 
(1) Bhim Sen y. State, AIR 1955 SC 439 i 
B. K. Bose .. for the Petitioner 
Amulya Kumar Mukherjee, M. K. Mukherjee .. for the Opposite Party 


The judgment of the Court was as follows :— 

Sen, J.: In this revisional application one Sheikh Saifuddin 
Mondal, Secretary of Parui Union Amzad High School, is challenging 
the validity of an order dated March 5, 1976, passed by the Chief Judi- 
cial Magistrate, Birbhum, whereby he stayed further procesdings of the 
criminal case pending before him till the disposal of an appeal pending 
before the Appeal Committee of the West Bengal Board of Secondary 
Edueation. 

2. Jt appears that on an information being lodged with the police 
by the then Secretary of the aforesaid school as against the Opposite party 
Jamaluddin Ahmed an investigation was taken up as to how far the 
allegations of criminal breach of trust by the opposite party, who happen- 
ed to be the Head Master of the school in respect of the schvol funds, 
are correct or not. Such an investigation being .condueted, the police 
found out a prima facie case as against the opposite party and submitted 
a charge sheet under sections 406/408 of the Indian Penal Code. On the 
charge sheet as aforesaid the learned Magistrate took cognizance of the 
offence alleged to have been committed by the opposite party and the 
case was adjourned for framing of a charge. At this stage the opposite 
paity filed an application praying that further proceedings in the criminal 
case should be stayed pending an appeal preferred by him to the Appeal 
Comniltee of the West Bengal Board of Secondary Education which is 
yet pending. 

3, Itis not in dispute that-service of the opposite party as the 
Head Master was terminated by the Managing Committee on various 
grounds including a gourd that he was found guilty of misappro- 
priating the fured of ‘the school. It is also not in dispute that being 
aggrieved by the said order of termination of his service the opposite 
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party has preferred an appeal before the Appeal Committee of the West 
Bengal Board of Secondary Education under section 22 of the West Sp 
gal Board of Secondary Education Act, 1963. 

4. Sub-section (3) of section 22 of the said Act provides that it 
shall be the duty of the Appeal Committee constituted under sub-section 
(1) to hear and decide appeals by teachers against decisions by the mana- 
ging committee adversely affecting them, in accordance` with the regula- 
tions made in this behalf. Sub-section (4) provides ‘“‘the decision of the 
appeal committee under sub- section (3) shall be final and no suit or 
proceeding shall lie in any civil or criminal court in respect of any matter 
which has been or may be referred to, or has been decided by the appeal 
committee.” This was the provision in law which was relied on by the 
opposite party in his application filed before the learned Magistrate in 
claiming stay of further proceedings of the- criminal case obviously on 
the view that whether or -not he had committed any breach of trust in 
respect of school funds or not is .awaitiag adjudication by the Appeal 
committee and any decision which may be rendered therein would be 
conclusive and would bar the criminal trial. It appears that the learned 
Magistrate accepted this view in directing stay of further proceedings in 
the criminal case. -In our considered opinion, ' however, the learned 
Magistrate wholly misappreciated the true implication of sub-section (4) 
in accepting the aforesaid plea put forward on behalf of the opposite 
. party. As we have indicated the appeal provided by section 22 is against 
the decision of the managing committee adversely affecting the appellant 
teacher. the present case, such decision of the managing committee 
is the decision terminating the opposite party’s service as Head Master. 
The decision of the Appeal Committee on the validity or otherwise of such 
termination would undoubtedly be final and binding between the parties 
under sub-section (4) and no suit or proceeding shalllie in any civil or 
criminal-court challenging any decision which the Appeal Committee may 
render on that issue. But in our opinion, sub-section (4) of section 22 
cannot be given an extended meaning that not only the decision of the 
appeal committee in respect of the order of termination Passed by the 
managing committee adversely affecting the teacher would be final but all 
incidental findings with reference to grounds on which the order of the 
managing committee had been made including the ground that the teacher 
had committed an offence under-the Indian Penal Code in respect of the 
school funds would be so conclusive that no criminal court would be en- 
titled to go into and decide whether .the offence has or had not been 
committed. On the allegations incorporated in the charge sheet, the 
accused opposite-party is said to have committed offences under sections 
406/408 of the Indian Penal Code. Such offences are triable in accor- 
dance with the provisions of the’ Code of Criminal Procedere by courts 


specified therein. Exclusion of jurisdiction. of such courts can be brought 
e 
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about by express provisions by vesting such jurisdiction exclusively in an 
alternative tribunal specially constituted (See Bhim Sen v. State, AIR 1955 
SC 439). Section 22, now under consideration, does not contemplate any 
ouster of jurisdiction of courts under the Code of Criminal Procedure 
to try cases involving offences under the Penal Code nor is the Appeal 
Committee so constituted is a special tribunal to try such cases. This 
aspect was clearly overlooked by the learned Magistrate when he accepted 
the plea of the aceused opposite-party and stayed further proceedings of 
the case. Sub-section (4).of section 22, in our opinion, would not debar 
the criminal court in the present case from going into the issue as to 
whether the opposite party had committed an offence under section 406 
or 408 of the Indian Penal Code or not even if the opposite party suc- 
ceeds in his appeal now pending before the Appeal Committee on a finding 
that termination of his service on the ground of misappropriation of 
school funds is set aside by the appsal committee. Whether an offence 
under the Indian Penal Code had or had not been committed can, in our 
opinion, only be adjudged at the trial which is now ‘pending before the 
learned Magistrate and that such trial cannot be substituted by the ad- 
judication before the Appeal Committee. Jn this view, we are clearly of | 
the opinion that the learned Magistrate wholly misdirected himself in 
directing stay of further proceedings of the criminal case pending disposal 
of the appeal by the Appeal Committee of the West Bengal Board of 
Seecondary Education. | 

5. This application, therefore, succeeds and the Rule is made absolute. 
The order dated March 5, 1976, as passed by the learned Magistrate is 
set aside and the learned Magistrate is now directed to proceed with the 
trial. Parties desire that the proceeding should be expedited and we direct 


accordingly. 
Bhattacharya, J.: I agree. 
S.P.T. 
[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 
Decision : May 17, 1977 
Walford Transport Ltd. vu sai ... Petitioner 
Versus 
State of West Bengal & Ors. ` ... Respondents* 


Industrial Disputes Act (14 of 1947) Secs, 10 & 25FFA— Reference — 
Whether Closure is real—Reference challenged as illegal--60 days’ notice 
under Sec. 25FFA given" Whether compliance of requirements u/s. 25FFA 


*Civil Rule No. 6056 (w) of 1975. 
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is a bar to making reference u/s. 10—Jurisdiction . of appropriate Govern- 
ment to refer such industrial dispute to Tribanai for  determination—Prelimi- 
nary objection taken before Tribunal abeut maintainability of reference. 

f The closure of industrial undertakings, entails loss of production 
and unemployment of a large number of workers. The problem becomé 
` acute in the’State and consequently the Industrial _ Disputes (West Bengal) 
Amendment Act‘1971 was enacted providing that an employer who 
intended to close down an undertaking should serve at least 60 days 
notice upon thé State Government stating clearly the reasons for the 
intended. closure of the undertaking. , Since the problem of closure was 
or is not peculiar to the State of West Bengal alone but was found in 
varying decrées in other States as well, a Central Amendment Aet, being 
the Industrial Disputes. (Amendment) Act 1972 was passed and thus sec- 
tion 25FFA was inserted in the Industrial Disputes Act. 

The provisions of Section 25FFA require an employer, who intends 
to closé dewn an undértaking, to. serve a notice on the appropriate 
Government in a particular manner, stating clearly the reasons for the 
intended closure of the undertaking. It is necessary that the reasons for 
closure are to be stated i in the riotice because the same would enable the 
appropriate Government to note as to what is the reasons or motive for 
which the employer intends to close down. the undertaking and then to 
find out ways and means, if possible, to avert such actions. ‘If the 
Goveriiment finds that the closure is due to trade exigencies, it may try 
to help the employer through its various agencies-to overcome the diffi- 
culties and continue the. undertaking. But if the Government comes to 
the conclusion that the closure in question is on account of bad and 
uncompromising industrial rélations between the employer and the em- 
ployees, it may iise its good offices by promoting harmony to bring about 
amity between the parties and failing that the Government may also use 
coercive presure on the parties to come to some workable terms and thus 
to avoid the catastrophy of closure. „The notice is required to be seryed 
on tha appropriate Goveranient at least 60 days ahead of the intended . 
closure otherwise the closure would -not be effective: In- short, the 
Government mušt have 60 clédr days notice before the date on which the 
closure is to Bécormeé e active, “$0 that it may have sufficient time to exa- 
mine the motive, implieations and the è consequences of the proposed clo- 
sure and if possible, to try to avert it. ; f i 

Section 25 FFA does not purport to täke away the right of the 
employér’ to cairy on hi buginéss nor doés it seek to prohibit the closure 
of the business. The section only requires that before the closure of 
an undertaking thie employer shotild intimate ithe appropriate Govern- 
ment by à notite at least 60 days before the day on which the closure. is 
to také effect. The said ñotice should state the reasons for. the intended 
closure. The failure of the ‘employer to comply vith ithe statutory 
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requirement entails stringent penalty of imprisonment or fine or both. But a 
question may arise whether the failure of the employer to comply with such 
requirement will make the closure illegal or nonest. The answer is ‘no’. 
From the language of the section, no prohibition of closure is discernable. 
If law does not prohibit closure, the clesure thus does not become illegal. 
The provisions of section 25 FFA is somewhat analogous to previsions in 
section 25F which also require the employer to serve the notice in the 
prescribed manner on the appropriate Government or the appointed 
authority, before retrenching any workman employed in any industry 
carried on by him. | 
HELD: A breach of the requirement of section 25FFA (I) may’ 
entail a penalty under section 30(4) of the Act but the same would not 
make the act of closure illegal or non-est. In section 10 of the Act, there is 
. no express or implied restriction on the appropriate Government to make or 
refuse to make a reference within 60 days. The outer limit as prescribed 
in section 25 FFA would not create any restriction or abridge the power of 
- the State Government to make a reference in a matter like the instant 
case, and on the question whether the closure was bonafide or not. The 
service of the notice as required under section 25FFA is only required 
for the protection of the employer from prosecution under section 30A of the 
Act or on non-service of such notice. It will be worthwhile to remember 
that the giving of the notice of closure under section 25FFA does not prove 
the fact of closure and even if such notice is given, the appropriate 
Government under the Act would have retained its jurisdiction to find out or 
to try to have the fact of closure or bonafides thereof, by a reference to 
an appropriate authority under the said Act, established. Admittedly the 
concerned company was not a public utility concern and as such the reference 
under section 10 in the instant case would also have been made even with- 
out the conciliation proceeding and that too in terms of requirements of 
section 10(1) of the Act. 
Cases referred to :— 
(1); Bombay Union of Journalists v. State of Bombay, (1964) 1 
LLJ 351 ‘ 
(2) Kalinga Tubes Ltd v. Their Workmen, AIR 1960 SC 90 
(3) Workmen of Indian Leaf Tobacco Ltd. y. Management, Indian 
Leaf Tobacco Ltd, AIR 1970 SC 860 
(4) Workers and Staff Association Soap Factory vy. State of Mysore, 
AIR 1972 Mysore 22 
(5) State of Punjab vy. Gondhara Ttransport Co. (P) Ltd., AIR 1975 
SC 531 
Sachindra Chandra D 






a Mohan Mitra i 
for the Petitioner 


<< : U aN > 
J. N Haldar ® D a ?\) ...for the- Respondent no. 3 
Samarjit Gupid D / yot- TOBE REMO® 4 for the Respondents 1 and 2. 
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The judgment of the Court was as follows :— 


In this rule, an order made by the 5th Industrial Tribunal, West 
Bengal, respondent No. 2, ona préliminary point being raised by the 
petitioner Company, against a reference under section 10(1) of the Indus- 
trial Disputes Act, 1947 (hereinafter referred to as the said Act), has 
been impeached. 

2. The petitioner Walford Transport Limited (hereinafter referred | 
to as the said Company), is a public limited Company within the meaning 
of the Indian Companies Act and isa dealer and distributor of motor 
vehicles, having branches in West Bengal and other States. For such 
business, the said Company maintains more than one Workshapcaits E 
which is located at 21/1, Darga Road, P.O. Beniapukuy/ Gwicut 
after referred to as the said workshop). It has b oth xtof ended by the NS 
said Company that the said Workshop had “2 wingw ‘ong Degg, repairs’ of 
used motor vehicles of outside customers known AN owing section, dati. 
the other for servicing of Scooters. It has been conttygempythe—sat 
Company that there are 2 registered Trade Unions, one unex bs nate 

and style of Automobiles Sales Staff Association of West Bengal (Respon- 
dent No. 3) and the other under the name and style of Walford Transport 
Workers’ Association. 1917 
3. The said Company has alleged that for some time the said werk- 
shop was running at a loss and as such, the said Company by a notice 
- dated April 17, 1972, informed all concerned about the said facts and 
also requested that unless the employees concerned would work hard 
to make the said Workshop viable, they would have no way out but to 
„close down the said Workshop. Admittedly, a copy of the said notice was 
sent to the appropriate Labour Commissioner. It has further been alleged 
that as the position did not improve, the said Company again issued 
another notice on September 4, 1972 and by that, they informed all eon- 
cerned, that to avoid a complete closure of the said Workshop, a drastic 
cut in the establishment was indispensable and 2 courses were open viz, 
(1) retrenchment of staff on payment of statutory compensation and (2) 
voluntary retrenchment of those employees who were aged 50 on April 
1, 1972. By the said notice, the employees eoncerned were requested to 
elect their choice and to exereise necessary option. The employees, 
according to the said Company, did not accept the said voluntary retire- 
ment scheme and as such the loss which was being sustained by the said 
Company continued and as a ‘result thereof, they decided to retrench 
workmen in the said Workshop following the principle of last come first 
go, and on that basis another notice dated November/December 6, 1972 
was issued. This was also without any effect and as no solution could 
-be evoked for the purpose of avoidin -the cirpumistances as mentioned 
hereiabefore, the said Company in ter oP SERIO a he.said Act, 
which is to the following effect : ; 
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Section-25FFA : -Sixty day's notice to be given of intention to 
close down any undertaking, (1) An employer who intends to close 
down an undertakıng shall serve, at least sıxty days before the date on 

` which the intended closure is to beeome effective, a notice, in the 
prescribed manner, on the appropriate Government stating clearly the 
reasons for the intended closure of the undertakın ps 

Provided that nothing in this section shall apply to— 

(a) an undertaking in which— 

(i) less than fifty workmen are employed, or 

(ii) less than fifty workmen were employed on an average per 
working day-in the preceding twelve months. 


(b) - an undertaking set up for the construction’ of buildings, 
, bridges, roads, canals, dams or for other construction work or project. 
(2) Notwithstanding anything contained in sub-section (1), the 
appropriate Government may, if it is satisfied that owing to such 
exceptional circumstances as accident in the undertaking or death of 
the employer or the like it is necessary so to do, by order, direct that 
provisions of sub-section (1) shall not apply in relation to such under- 
-taking for such period as may be specified in the order”. . 
sent the required notice of 60 days under registered post to the Labour 
Commissioner. The said notice was dated December 11, 1972 and was 
intended to close down a part of the said Company’s paying section of the 
said workshop. A copy of the said notice was also sent to the said Res- 
pondent No. 3 and the notice in question was admittedly reecived by the 
Labour Department on December 14, 1972. 


” 4. In their petition, the said Company haa further alleged that 
after the notice, as aforesaid, abeut 90% of the employees of the said 
Workshop retired on accepting the voluntary retirement seheme or the 
statutory benefits and since February 6, 1973, 21 employees, of whom 
Some were supervisory staff, led by the Respondent No. 3 started 
holding demonstrations, with vituperative slogans against the management 
and more particularly against the Manager of the said Company. That 
apart, it has been alleged that those employees were guilty of creating 
other types of disturbances as mentioned in paragraph 9 of the petition. 
It appears that as a result of such action on the part of the such employees, 
a suit, being Title Suit No. 217 of 1973, was filed in the City Civil Court 
at Calcutta against the employees concerned and the office bearers of the 
Respondent No. 3, for permanent injunction restraining them from 
interfering with the activities of the said Company and creating any dis- 
turbance so far the existing employees of the said Company are eencerned. 
An order was also asked ‘for against the employees concerned and the. 


4 


Respondent No. 3 from coming within 100. yards of the said Company’s 


kS 


two premises aț 71 and 117, Park Street, Calcutta exeepting during office 


q 


pa 
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hours. Tt appears that the interim order, some particulars whereof have been 
mentioned hereinbefore, was issued by the learned Judge of the 4th Bench 
ef the City Civil Court at Calcutta in a modified. form viz, instead of 100 

yards, the employees concerned and the office bearers of the said Respon- 

dent. No 3 were restrained from coming within 50 yards of the footpath 

by the side of the 2 premises as mentioned hereinbefore on Park Street. 
Against 1 the said order admittedly an appeal has been preferred by the 

Respondent No. 3, and the same 'is still pending. It has further been 
alleged by the said Company that for the purpose of fulfilling their 
statutory obligations arising out of the closure in question, they bad sent 
cheques by registered post forthe due amount including of statutory 
compensation to all the discharged employees of the said Workshop. It 
has also been alleged that out of 21 employees concerned, 14 have accepted 

such payments without any objeetion and out of the remaining 7, 4 have 

_accepted the payments with objection. It has also been stated that of the 

balance 3, 2 of the employecs belcng to supervisory. staff and one is 

employed as a clerk. 


5. Inthe meantime, the respondent No. 3 purported to raise an 
industrial dispute over the issue of the closure in question and on such, 
the said Company was asked by an Officer of the Labour Department on 
March 7, 1973 to be: present in a joint conference at the Chamber of the 
Additional Labour Commissioner. The.said Company has stated that 
they duly informed the authorities concerned their inability to be pre- 
sent as after the service of the statutary notice for closure on the Gover- 
nment as enjoined in law, and after the enquiry of 60 days from the date 
-of service of the notice on the Government, there was no scope for such 
joint conference. Again on March 29, 1973, the said Company was served 
with another notice from the Labour -Directorate of the Government of 
West Bengal fora separate discussion over the said matter, but a reply 
one to the one above was also sent. 


“6. Qn such-failure of the said Company to attend to the discussions 
as mentioned hereinbefore, the appropriate authorities by order No. 
4937—IR dated July 12, 1973, made a 
IR/101-266/71 (pt) 
reference under section 10 of the said Act to the Sth Industrial Tribunal, 


- West Bengal for adjudication of the following issue : : 


‘Whether the closure of the Darga . Road Workshop of the Com- 
pany is real, what relief are the workmen entitled to ?”” 


_ The said. reference wap ‘made between Messrs Walford Transport Limited 
of 71, Park Street, Calcutta- 16 and their workman (Clerical) represented 


by Automobiles Sales Staff Association of West Bengal, 7-D, S. R. Das, 
Road, Caloutta-26. , On such reference, the parties, to theedispute filed 


their respective written statements. Tt has been contended by the Union 
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concerned (respondent No. 3) that. the said Company mooted a scheme of 
voluntary retirement in the name of reorganisation of the said work- 
shop and as the scheme was not -acceptable to the Workmen, the said 
Company as a retaliatory measure and to pressurise the workmen, 
effected a lock out, from February 13, 1973 to June 14, 1973. They 
have further stated that the said Company resumed its work with effect 
from June 25, 1973 and the 2! workmen concerned, were refused work 
and 6 were shown out of employment. It was also contended by the 
Respondent no. 3 that there was never a closure of the said workshop 
and the plea of the said Company about the said closure was unreal, 
motivated, malafide anda mere. pretence. The said Company on the 
other hand reiterated their case as mentioned hereinbefore, and contended 
that because of the recurring heavy loss over years, it became impossible 
for the management to run the said Workshop and witha view to save 
the situation, a scheme of voluntary retirement of workmen aged 50 years 
or more was formulated. Since there was no response to such scheme, 
they under the circumstances had no alternative but to serve a notice of 
closure dated December 11, 1973, which was subsequently rectified by 
another notice of December 12, 1973 and pursuant to such notice, the 
paying section of the said Workshop, was closed on and from February 
13, 1973. They contended that the closure to be real and genuine and was 
necessitated by the circumstances beyond their control and due to the 
attitude of a section ef the workman. 


7. Before the respondent Tribunal, the said Company raised a 
preliminary objection as to the validity and maintainability of the order 
of reference contending that since the Government did not take any steps 
like conciliation proceedings or reference to the Tribunal within 60 days 
from the date of receipt of the said Company’s notice under section 25FFA 
of the said Act, it should be deemed that the Government had accepted 
the fact that the closure of the said Workshop was real and in any event 
the Government should have at least been deemed to have waived its 
lawful rights to have the matter agitated over and/or to refer the same to 
the Respondent Tribunal. On such facts, it was submitted that when the 
Government had not acted on the basis of the notice, which was duly 
received by them and that too within 60 days, it should be presumed that 
they were satisfied about the bonafides of the closure and furthermore, if 
they ara. allowed to interfere with the fact of closure after their inaction 
as aforesaid, that would make the provisions of section 25FFA of the 
said Act: nugatory and meaningless. It was also submitted by the said 
Company that when admittedly the Respondent no.3 raised the 
dispute over the matter of closure of the said Workshop by its letter 
dated February 6, 1973 first to the Government and not to them, the 
dispute as raifed and as referred to for adjudication, was not an industrial 


dispute and it was also contended that when admittedly there were 200 
® 
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workmen in the said workshop and the Respondent no. 3 espoused the 
cause of 21 employees only, of whom 5 belong to the supervisory capacity 
drawing mere than Rs. 500/- per month viz., who were not workmen and 
whose cases cannot be a matter for industrial adjudication, the Respon- 
dent no. 3 had lost its representative capacity or character and as 
such, was not authorised to espouse the cause of the fractional minority 
ef the workmen and thus to unsettle a satisfactorily settled dispute. 


8.. The Respondent Tribunal, by its order dated December 17, 1974, 
after hearing both the parties as mentioned hereinbefore, rejected the 
preliminary objection as raised. It has been held by the respondent 
Tribunal that on consideration of the provisions of section 25FFA and 
section 10 of the said Act, that the outer limit of 60 days as prescribed 
or mentioned in section 25FFA, would not circumvent or put a restraint 
on the power of the appropriate Government to make a reference under 
section 10 of the said Act. On consideration of the evidence on record, 
it has further been found by the Respondent Tribunal that the Respon- 
dent no. 3 in the instant case, was authorised to espouse the causes of the 
concerned employees and the dispute was raised and referred duly and 
properly. That apart, it has also been found by the respondent Tribu- 
nal on evidence that the Respondent no. 3 had representative character 


and capacity. 


9. Mr. Dasgupta appearing in support of the Rule, first placed 
reliance on the provisions of section 25FFA and also to those of sec- 
tion’ 10 of the said Act. He submitied that when section 25FFA has 
fixed an outer limit of 60 days for the grant of sanction or quoting a 
refusal of the action of closure as taken by the Company, and the appro- 
priate authority has not refused to accord the necessary sanction, it 
should be presumed that they were satisfied about the bonafides of the 
action of closure as proposed to be taken and as such the subsequent 
reference or exercise of power to refer the dispute as in the instant case, 
under section 10 of the said Act, was improper and unauthorised, because 
the effect of such act, being taken after the expiry of the statutory time 
under section 25FFA, would be that those provisions of section 25FFA 
would become nugatory and redundent. He further submitted that the 
effect of such action of the Government is not prohibiting the intended 
closure, would be that they were satisfied about the bonafides of the same 
and as'such the closure was genuine and so also the reference was 
incompetent. He also submitted that the entire business of the said 
Company not being closed and only a branch of a section having ad- 
mittedly been closed, the reference was incompetent. Apart from this, 
Mr. Dasgupta contended that since a majority of the workqen concerned 
have accepted the fact of closure, the espousing of` the cause for a small 
fraction of the employees by the Respondent No. 3, was inappropriate 


~ 
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for making a reference and the more so when the gaid Union had not 
had the representative capacity so far the majority of the employees were 
coneerned. These contentions of Mr. Dasgupta were of course denied 
on facts by the Respondent No. 3 on filing a affidavit-in-opposition and 
appearing through Mr. Halder. 


10. So far the representative capacity of the ünan or their autho- 
rity to espouse the cause of the employees concerned and whether the 
appropriate authority under the said Act had exercised their jurisdictien 
in accordance with the law or with authority, have been decided on evi- 
dence by the respondent Tribunal. These findings of the said Tribunal 
have of course been sought to be impeached on further facts by the said 
Company. Iam afraid that at this stage and the more so when the 
subsequent facts were not before the respondent Tribunal, this Court, 
in exercise of its writ jurisdiction, would not be entitled to investigate 
into such facts. As the respondent Tribunal was satisfied on available 
evidence about the representative character of the respondent No. 3 
and the bonafides of the making of reference and such findings, I am not 
vinelined to interfere, as there is no perversity in such findings and 
that too on the evidence as led. The question, therefore, is what 
would be the effect of the Government’s inaction in not either grant- 
‘ing or refusing necessary permission on receipt of the statutory notice 
under section 25 FFA on their part to make a reference under section 10 
of the said Act, subsequently. 

11. The said section 25 FFA was inserted by Act 32 of 1972. The 
closure of industrial undertakings naturally entails loss of production and 
unemployment of a large number of workmen. This problem became 
acute in this State and consequently a President’s Act viz, Industrial 
Disputes (West Bengal) Amendment Act, 1971 was enacted on August 
28,1971 providing that an employer who intended to close down aii under- 
taking should serve at least 60 days notice on the State Government 
stating clearly the reasons for the intended closure of the undertaking. Since 
the problem of closure was or is not peculiar to this State alotie but was 
found in varying decrees in other States as well, the Central Government 
considered it desirable to promote central legislation on the subject. The 
matter was, therefore,‘referred to the -Union Labour Conference, 
which generally endorsed the proposal for Central legislation after 
considering all the questions in its meeting on October 22,23 of 1971. 

12. The provisions of the said’ section require an employer, who 
intends to close down an undertaking, to servea notice on the appro- 
priate Government in the prescribed manner, stating clearly the reasons 
for the intended closure of the undertaking. The requirement of stating 
reasons has been engrafted with a view to énable the appropriate Gover- 
nment to note as to what actually is th: reason or motive for which .the 
employer intends toelose down the undertaking and then to find out 
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ways and means, if possible, to avert such action. If the Government, 
from the reasons finds that the closure is due to trade exigencies, it 
may try to help the employer through its various agencies to overcome the 
difficulties and continue the undertaking. But if the Government comes 
to the conclusion that the closure in question is on account of bad and 
uncompromising industrial relation between the employer and employees 
il May use its good offices by promoting harmoney to bring out amity 
between the parties and failing that the Government may also use coercive 
. pressure on the parties to come to some workable terms and thus to avoid 
the catastrophy of closure. The notice in question is required to be: 
: served on the appropriate Government at least 60 days before the date on 
which the intended closure is to become effective. -In short, the Govern- 
ment must have 60 clear days notice before the date on which the closure 
13 to become effective, so that it may have sufficient time to examine the 
motive, implications and the consequences of the proposed closure and, 
if possible, to'try to avert it E 
13. The said section does not purport to take away the right of an 
employer to carry on his business as guaranteed by Article 19 (1) (g) of 
the Constitution, as it does not seek to prohibit the closure. The section 
only requires that before-the closure, the intending employer should inti- 
. mate the appropriate Goyernment .by means of a notice, at least 60 days 
. before the day on which’ the closure ig to take effect, stating the reasons 
for the closure of the undertaking. The failure of the employer to comply 
with this ‘Tequirement entails stringent penalty of imprisonment upto a 
term of 6 months or fine upto. 5,000. of rupees or both. But the question 
arose whether the failure of the employer to comply with those require- 
ments would make the closure illegal or, nonest. The answer appears to 
be in the negative because from the. language of the section, no prohibition 
of the closure is discernable. If law:does not prohibit-closure, the closure 
thus does not become illegal The provisions in section 25FFA is somewhat 
analogous to the provisions in section 25F, which also require the emplo- 
yer to serve a notice in the prescribed:manner on the appropriate Govern- 
ment or such authority as may be specified by the appropriate Government 
by notification in the Official Gazette, before retrenching any workman 
employed in any industry carried on by him. The breach of such provi- 
„Sion also entails a penalty of imprisonment. for a term exceeding upto 6 
months or fine extending upto 1,000/- rupees or ‘both under section 31(1) 
. of the said Act.. In the case of (1).Bombay Union of Journalist v. State 
of Bombay (1964) 1 LLJ 351, the Supreme Court has held that clause 
of section 25F is not a condition precedent to valid retrenchment though 
its breach no‘\doubt would bea serious matter. Ona parity of reason, 
though the breach. of the requirements of section 25FFA (1) would be a 
serious matter entailing the. penalty under seetion 30(A), it would not, 
however, make the act of.closure illegal. or nonest. . Under*section 10 of 
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the said Act there is no express or implied restrictien on the Government 
to make or refuse to make a reference within 60 days. The outer limit as 
prescribed in section 25FFA, thus, in my opinion, would not create any 
restrictions or abridge the power of the State Government to make a 
reference in a matter like this and on the question whether the elosure was 
bonafide or real. The service of the required notice under section 25FFA 
is only required for the protection of the employer from prosecution 
under section 30A of the said Act or on non-service of such notice. It 
should be remembered that the giving of notice of closure under section 
25FFA does not prove the fact of closure and even if the said notice is 
given, the appropriate Government under the said Act would have retai- 
ned its jurisdiction to find out or to try to have the fact of closure or 
bonafide thereof, by a reference to an appropriate authority under the said 
Act, established. Admittedly, the said Company was nota public utility 
concern and as such the reference in the instant case would also have 
been made even without cenciliation proceeding and that too in terms of ° 
the requirements of section 10( 1) of the said Act. 


14. Mr. Dasgupta in support of his contentions that because of 
the inaction of the Government in the instant case, the closure should 
have been deemed to be bonafide, submitted that in terms of the determi- 
nation of the Supreme Court in the case of (2). Kalinga Tubes Ltd. v. Their 
, Workmen, AIR 1960 SC 90, the reference in the instant case should not 
have been made. In the instant case only a reference has been made, for 
the purpose of finding out whether the closure was bonafide or not and 
no final determination has been made in that aspect. Whether the closure 
was bonafide or not, would be a question of fact,-to be decided on evidence 
and as such at this stage, the said determination of the Supreme Court, 
is not required to be considered by me. As the relevant fact was not 
available either before the ‘respondent Tribunal and before this Court, 
so fam of the view that the said determination is not required to be 
considered now. In support of his submissions that since a branch of 
the said Workshop of the said Company has been sought to be closed 
down, Mr. Das Gupta submitted that in terms of the determination of 
the Supreme Court in the case of the (3). Workmen of Indian Leaf 
Tobacco Company Limited, Guntoor v The Management, India Leaf 
Tobacco Limited, Guntoor, AIR 1970 SC 860, the order of reference 
should be deemed to be incompetent. The view I have expressed in 
support of the case reported in AIR 1970 SC, applies to this case also 
and as such at this stage, I am not required to make any determination 
on that point. Mr. Das Gupta then relied on tho case of (4) Workers 
and Staff Association Soap ‘Factory v. State of Mysore & Ors., AIR 197] 
Mysore 22, in support of his submissions that when a majority of the 
section of theeemployees concerned have accepted the position, so the 
dispute at the instance of a fractional minority section of the employees, 
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would not be enough or would not entitle the Government to make a 
‘reference under section 10. This case also, in view of my observation as 
above, is not required to be decided or has got any application at this 
stage. Iam not required to make any determination unless the appro- 
priate evidence in the proceeding is available. Thereafter, reliance was 
placed by Mr. Dasgupta on the case of (5) State of Punjab v. Gondhara 
Transport Company’ (P) Limited, AIR 1975 SC 531, on the question of 
representative capacity of the Respondent No. 3 in the instant case, their 
power to espouse the cause of the employees concerned and submitted 
_ that on the determination as-made by the Supreme Court, in the instant 
_ case, the reference was also incompetent. -This is also a question which 

will have to be decided by the Respondent Tribunal. on relevant and 
` necessary evidence and as such at this stage, I am not required to make 


any determination on the basis ‘of the observations as made by the 
Supreme Court. 


` 15. In view of the above the arganit advanced by Mr. Das Gupta 
fail, so also the application and the Rule is thus discharged. There will 
l be no order for costs. 


16. I make it clear that save as orana, I have not gone into the 
merits of other contentions as raised by the said Company and this will 
not preclude or prohibit the Respondent Tribunal from entertaining such 
_ points which have not been decided or adjudicated by me. ‘ 


l 17. The Respondents Nos. 1 and 2 have not filed any return to the 
Rule, which was made ready on 4th September, 1975, but Mr. Sengupta 
produced the records. Be that as it may, since the ‘reference is one of 
1973, it would be highly appreciated if the Respondent Tribunal takes 
appropriate steps to have the adjudieation completed at an early date. 
. Stay operation of the order as prayed for is refused. 
N.C.S. 


3 [ CIVIL APPELLATE JURISDICTION ] 
> Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ganendra Narayan Roy 
Decision : . June 3, 1977 - 
Dr. Maráprosad Biswas E me ...  (PIff) Appellant 


Bamdeb Roy -.... a es (Deft) Respondent” 
West Bengal Premises Tenney Act (12 ef 1956), Sec. 13(ff)—Rea- 
soaal roquirement for own use and occupation- — Alternative aceommodation 
avalleblo in tenanted house—Whether a bar to landlord's quit in getting 


* Appeal from Original Decree no. 198 of 1974 | 
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ejectment decree on ground of reasonable requirement for his own house— 
Contention that speelfic plea not taken fn pleading—Constructicn of plaint 
if necessary for settling the point— Where parties know the nature of re- 
quirement and evidence adduced in that repard—Effect thereof on defect 
of pleading. 

Here the question is’ whether the chamber-eum-dispensary still in 
possession of the plaintiff-landlord although located in a separate house 
nearby is a suitable alternative accommodation available to the plaintiff- 
landlord. 

- The plaintiff-landlord is a medical practitioner. He has purchased 
a house at Beadon Street for the purpose of his own residence and for 
starting a nursing home, chamber, and dispensary there. The plaintiff 
now resides in his Beadon Street house and has also established a nursing 
home in that house of his He has brought an ejectment suit for recovery 
of possession of the suit room for his own requirment. Not only for the 
convinence of the landlord but for better and efficient management of 
his nursing home, it is necessary that he should have his dispensary in 
his Beadon Street house. Therefore the dispensary which is in his 
possession in a different house at Nilmoay Mitter Street cannot be held 
to be a suitable alternative accommodation although already availa ble to 
the plaintiff-landlord. 


Respondent, however, contends that inasmuch as the plaintiff had. 


not taken a specific plea in his plaint that the suit room was required for 
establishing his dispensary there, he should not be allowed to make a 
new case beyond his pleading. In support, the respondent relied on the 
finding of the trial court that such case was not made in the plaint. 
Construing the plaint, it-appears that the plaintiff-landlord had made 
out ia his plaint a ease for reasonable requirement of suit premises also 
for his dispensary. That apart, where the parties knew that the case of 
reasonable requirement of the suit premises for the dispensary was invol- 
ved in the suit and they had led evidence in that respect, the defect of 
any specific plea,- if there be any, was of no consequence. 


The next question is whether alternative accommodation available to 
the landlord in his capacity as a tenant will be a bar to the said landlord 
in getting of a decres on the ground of reasonable requirement in respect 
of a premises owned by him. There can not be any doubt that the posses- 
sion. of a tenant is somewhat vulnerable and the tenant is in protential 
danger of being evicted from the tenanted premises under certain circums- 
tances occuring there or in future and as such, the possession as a tenant 
cannot be equated with the possession as a landlord. Considered from 
this aspect, due and proper,weight cannot but be given to absolute own- 
ership in deciding the question of suitability of an alternative accommo- 
dation available in a tenanted premises. An accommodation held in abso- 
Jute ownership has an edge ever the accommodation available as a tenant. 


=_ 


we 
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A landlord’s claim for eviction of his tenant from the house owned by 
him cannot be ipso facto defeated simply beeause at the relevant time he 
had reasonably sufficient accommodation in a tenanted house.  Inciden- 
tally it may be mentioned that the question of suitability of an alternative 
accommodation in the possession of a landlord may be quite germane 
where such landlords’ possession though not that of an owner may not 
be vulnerable or prone to potential danger of eviction by another person. 


‘Cases referred to : 


(1) Bhagwatt Prasad v. Chandramaul; AIR 1966 SC 735 
(2) Jatindra Nath v. Malai Ram, AIR 1953 Cal 353 
(3) Rajkumari Dutta v. Ashalata Debi, (1963) 68 CWN 299 
(4) | M/s. Protap Brothers v. ‘Dr. ORE Nath, 1974(1) Cal 
HC Notes 123 
5) M. Padmanabhan Setty v». K P. Papiah Sin AIR 1966 SC 1824 
(6) Sm. Tara Sundari Dasi y. Dukha Haran Mukherjee, 1975 (1) 


CLJ 316 
(7) Madras Steam Navigation Co. Lid. v. Shalimar Works Ltd, (1914) 
ILR 42 Cal 85 
Ramaprasanna Bagchi and Ramendra Nath Dutta  ... for the Appellant 
Barun Kumar Roy Chowdhury ses gik os for the Respondent 


The judgment of the Court was as follows :— 


Ray, J.: This appeal is directed against the judgment and decree 
passed by the learned Judge,-9th Bench of the City Civil Gourt, Calcutta 
in Ejectment Suit No. 1027 of 1971. The plaintiff, Dr. Haraprosad Biswas 
who is’ appellant in this appeal, filed a suit against the defendant respon- 
dent, Bamdeb Roy for eviction and recovery of khas possession of a room 
on the ground floor of premises No. 2B, Beadon Street, Calcutta, after 
determining the tenancy by a notice to quit and vacate. The ground for 
eviction pleaded in the plaint is reasonable requirement of the suit premises 
for use and eccupation by the plaintiff. The case of the plaintiff appellant 
was that he is a medical practitioner and he purchased the premises No. 
2B, Beadon Street, Caleutta for his own use and occupation for the pur- 


` pose of his residence, nursing home, dispensary and garage etc. The plain- 


tiff stated that he got a plan sanctioned from the Corporation of Calcutta 
for making substantial additions and alterations to the said building and 
before the purchase the plaintiff had been living in a rented house at PAR 
Jadupandit Road, Calcutta with the members of his family. The plaintiff 
had his dispensdry and a medieal shop at 44/1, Nilmony Mitter Street, 

Calcutta and a garage at No. 39, Gouri Sankar Lane, Calcutta, The 
plaintiff further alleged in the plaint that he had ` shifted to a portion of 
the premises No. 2B, Beadon Street, Calcutta with some a ai of his 
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f imily and has been residing in the second floor of the said premises. The 


plaintiff for the purpose of his garage and dispensary required the room 
in occupation of the defendant. 


2. The defendant contested the said suit by filing written statement, 
inter alia denying the allegations made in the plaint.' It was contended on 
behalf of the defendant that the plaintiff had enough accommodation in the 
premises No. 2B, Beadon Street, Calcutta and the entire second and third 
floor of the said building and five rooms in the ground floor were in pos- 
session of the plaintiff. It was also stated by the defendant that the -plain- 
tiff had enongh accommodation at his premises No. 2B, Beadon Street, 23, 
Jadupandit Road and 44/1, Nilmony Mitter Street, Calcutta and no more 
accommodation was required by the plaintiff. 


l 3. The learned Judge, 9th Bench of the City Civil Court, Calcutta 
dismissed the said suit on contest with costs, interalia, on the: finding 
that according to the pleading made in paragraph 5of the plaint the 
plaintiff required the room in question for converting the said room into 
a garage and the plaintiff did not plead in the plaint that he intended to 
use the room in possession of the defendant as dispensary. The learned 
Judge further found as the plaintiff had already constructed a garage out of 
the room left vacant by one Kanilal Pramanik and the requirement of the 
plaintiff fora garage had already been satisfled and the case admitted to 
be made by the plaintiff at the time of trial that the plaintiff required the 
room in the defendant’s occupation for the purpose of using the same as , 
dispensary could not be entertained as such case has not been pleaded in 
the plaint. The trial Court further found that the month of defendant’s 
tenancy was computed according to English Caleadar month and as the 
notice was given by the plaintiff treating the month of tenancy of the 


defendant as of Bengali Calendar, the said notice was invalid, illegal and 
insufficient. 


4. At the hearing of the appeal, Mr Bagchi, the learned Advocate 
appearing for the appellant, contended that the trial court completely 
misconstrued the case of the plaintiff as pleaded in the plaint and as 
proved at the trial by cogent evidence adduced by him. Mr Bagchi con- 
tended that the plaintiff wanted the room in occupation of the defendant 
- for his own use and occupation and he reasonably required the said room 
. for the purpose of converting a portion thereof into the proposed garage 

and the other portion for his dispensary. Mr. Bagchi in this connection 


draws our attention to the pleading made ın paragraph 5 of the pni 
which is set out hereinbefore :— 


“5. After the.purchase of premises No. 2B, Beadon Street, Cal- 
cutta, the plaintiff has shifted a portion of his family to the premises 
on the second floor of the premises and has got his nursing home on 


al 
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the first floor thereof. In the ground -floor in the inside of the build- 
ing he has one.room which he uses as his chamber-cum-parlour-cam- 
. office. Another room en the roadside ig in possession of the plaintiff 
which along with the portion of. the room in occupation of the defen- 
- dant, is to be converted into a garage according to the sanctioned 
plan. Some of the members of the plaintiff's family are still living 
at 23, Jadupandit Road, Calcutta and the plaintiff is unable to shift 
his dispensary for want of acoommodation. As such the plaintiff 


reasonably requires the room in occupation of the defendant for his 
own use and occupation”. 


5. -Mr. Bagchi submits that it is quite clear and evident from the 
said pleading that the plaintiff not only required the said room for his 
garage but he also wanted to shift his dispensary in the suit premises and 
as such the plaintiff reasonably required the said room in occupation of 
the defendant. Mr. Bagchi contended that the’learned trial court com- 
pletely misconceived the scope and import of the pleading made in 
paragraph 5 of the plaint and erroneously proceeded on the footing that 
in the pleading, the landlord only made outa case for requirement of 
the said room only for the purpose of garage and not for any other use 
or, to be more precise, for the use as dispensary. Mr. Bagchi in this 
connection referred to a decision of the Supreme Court made in the 
case of (1) Bhagwati Prasad y. Chandramaul, reported in AIR 1966 
SC 735 It was held in the said decision that even if a plea is not 
specifically made but the same is covered by an issue by implication and 
the party knew that the said plea was involved in the trial, then the mere 
fact that the plea was not expressly taken in the pleading would not nece- 
ssarily disentitle a party from relying upon it if itis satisfactorily proved 
by evidence It is pointed out in the aforesaid decision that what the court 
_ was required to consider in dealing with an objection about the defect in 
pleading of a particular issue is to ascertain whether the matter iri question 
was involved in the trial and whether the parties led evidence about 
it. Relying on this decision Mr: Bagchi submitted that although as 
aforesaid, the pleading was quite specifie. about the requirement of the 
plaintiff of the room in occupation of the defendant.both for the purpose 
of the garage and also forthe purpose of shifting the dispensary, .and 
the defect, even if any, .in the pleading for such requirement of dispen- 
sary was of no eonsequence in view of the fact that the parties knew that 
the’said plea was involved in the trial and they led evidence in respect 
thereof. Mr. Bagchi’ drew our attention to the pleading made by the 
defendant in his written statement wherein the requirement of the plaintiff 
of the suit premises for dispensary -and for garage was specifically dis- 
puted and the possession of the plaintif of reasonable accommodation 
on account of the dispensary in the other premises was specifically pointed 
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cut. So far as the invalidity and insufficiency of the notice for the deter- 
mination of the tenancy is concerned, Mr. Banchi pointed out that the 
plaiotiff’s positive case was that the tenancy was according to Bengali 
Caléndar month although the rent was realised according to English 
Calendar. Mr. Bagchi submitted that it was never the case of the plaintiff 
that the tenancy was according to Bengali Calendar but the’ same was 
subsequently ohanged according to English Calendar month and the defen- 
dant failed to prove that his tenancy which was initially according to 
Bengali Calendar month was subsequently changed by the plaintiff into 
a tenancy according to English Calendar. Mr. Bagchi further submitted 
that mere payment of rent according to English Calendar does not ipso 
Jacto establish that the tenancy is according to English Calendar month. 
Mr. Bagchi further contended that even assuming that the tenancy of the 
defendant was subsequently changed into English Caleadar month the 
notice in the form in which it was given by, the plaintiff was quite legal 
and valid. In this connection, it will be relevant to look into the actual 
language Of the notice issued under section 106 of the Transfer of Pro- 


_ perty Act and section 13(6) of the West Bengal Premises Tenancy Act 


by the plaintiff to the defendant. It-was stated in the said notice that the 
defendant should quit and deliver to the plaintiff khas possession of the 
said shop room in the ground floor on the expiry of the last day of the 
month of Jaistha 1376 B. S. or alternatively at the end of the month of 
the said tenancy: which will expire next after the end of the month from 
the date of the service of. this notice. It was. also stated in the said 
notice that the defendant as a matter of convenience and by mutual con- 
sent had been paying rents according to English Calendar month. To 
support this contention Mr. Bagchi referred to a Bench decision to this 


- Court made in the case of (2) Jatindra Nath v. Malai Ram, reported in 


AIR 1953 Calcutta page 353. It was decided in the said case that where 
a notice under section 106 demanding possession in the alternative at the 
end of the tenancy which will expire next after 15 days from receipt of 
the said notice was given, such notice was quite legal and valid under 
section 106 of the Transfer of Property Act. Accordingly, Mr. Bagchi 
contended that although as a matter of fact the tenancy was according to 
Bengali Calendar month and it was determined by the aforesaid notice, 
the said notice was also legal and valid even if the tenancy is held to be 
according to English Calendar month because oi the language given in the 
notice. 


6. Mr. Barun Kumar Roy Chowdhury, the learned Advocate 


. appearing for the defendant respondent, however contended that the 


learned Judge was quite justified in holding that the case made 
out in the pleading of the plaintiff was that the suit room was 
required for the purpose’ of garage and that requirement having been 
satisfied the ew case sought to be made out by the plaintiff ` at the 


e 
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trial viz, ` the requirement of the suit room for the dispensary was not acc- 
eptable in law. Mr. Roy Chowdhury further contended that i in any event 
the landlord having suitable alternative accommodation already in “his 
possession for the use of a dispensary was not entitled to claim any relief 
against the defendant in view of the specific provision made in section 
13(1)(f) of the West Bengal Premises Tenancy Act particularly after the 
amendment of the said Act in 1969, Mr. Roy Chowdhury submitted that it 
will appear from the evidence adduced in the case that the plaintiff land- 
lord has in his occupation a very big room which was used by the plaintiff 
as his chamber-cum-dispensary and the said chamber- -cum- dispensary being 
quite close to the suit premises the requirément of the said small room for 
the purpose of dispensary is not permissible. Mr. Roy Chowdhury i in this 
context draws our attention to a decision made in the case of (3) Rajkumari 
Dutta v. Ashalata Debi & ors., reported in 68 CWN page 299. In the said 
case the requirement of the plaintiff in the suit premises was initially found 
as the tenancy of the plaintif in the rented house had been determined 
and a decree for eviction was passed against the plaintiff. But subsequ- - 
ently the said eviction decree having been set aside this court held that in 
view of the said subsequent development the reasonable requirement of 
the plaintiff was no longer in existence. Relying on this case Mr. Roy 
Chowdhury submitted that the Court must deeide as to whether reasonable 
suitable accommodation is available to the plaintiff at the time of decision 
of the case and if such reasonable suitable alternative accommodation is 
available to the plaiatiff in a rented house he is not entitled to get any de- 
cree for eviction againat his tenant Mr. Roy Chowdhury further contended 
that after the amendment of.the’ West Bengal Premises Tenancy Act in 
1969, the court is bound to take into consideration the alternative reason- 
able suitable accommodation in possession of the landlord even in a rented 
house for the purpose of deciding the question of ‘reasonable requirement 
of the landlord in respect of the premises in suit, and the fact that the 
landlord himself is a tenant of a suitable alternative accommodation alre- 
ady in his possession is immaterial. l 
7. -It will now be pertinent to consider viehi the chamber-cum- 
dispensary in possession of the landlord at 44/1, Nilmony Mitter Street is 
a suitable alternative accommodation available to the plaintiff landlord. 
We have considered the evidence on’ record and in our view, the said 
chamber-cum-dispensary at 44/1, Nilmony Mitter Street cannot be held 
to be a suitable alternative accommodation i in possession of the landlord. 
The landlord is‘a-medical practitioner and has purchased premises No. 2B, 
Beadoa Street for the purpose of his residence and for starting a nursing 
home and chamber and dispensary there. The landlord now resides in the 
said premises and has also established a nursing home there. It is neces- 
sary not only for the convenience of the landlord buf also for better and 
efficient management of the nursing home that his dispensary should also 
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be located in the premises No. 2B, Beadon Street and the dispensary at 
44/1, Nilmony Mitter Street cannot be held te be a suitable alternative 
accommodation already available to the landlord. We are also of the 
view that in his pleading the plaintiff landlord made out a case of reason- 
able requirement of the suit premises also for his dispensary and the find- 
ing ofthe trial court that such pleading was not made in the plaint is 
not correct. We are also of the view that the parties knew that the case of 
reasonable requirement of the suit premises for dispensary was involved 
in the suit and they had led evidence in that regard and as such the defect 
of specific plea even if any, was of no consequence and Mr. Bagchi’s 
contention in this regard is accepted. 


8. In view of our finding that the chamber-cum-dispensary at 
44/1, Nilmony Mitter Street is not at all a suitable alternative 
accommodation available-to the landlord it may not be necessary to go 
into the question as to whether alternative accommodation available to 
the landlord in his capacity as a tenant will be a bar to the said landlord 
in getting of decree on the ground of reasonable requirement in respect of 
a premises owned by him. But as the said question was argued at length 
by Mr. Roy Chowdhury we propose to consider the same. Mr. Bagchi 
in this connection refers to a decision of this court made in the case of 
(4) M/s. Protap Brothers v. Dr. Haraprosad Nath, reported in 1974 (1) 
Calcutta High Court Notes at page 123. My learned brother Mr. Justice 
P.K. Banerjee held in the case that section 13 (1) (ff) does not mean that 
if a landlord is in reasonble suitable accommodation in a tenanted premises, 
he cannot get a decree in respect of his own house and such interpretation 
of seetion 13(1) (ff) will be unreasonable. It is true that by the West 
Bengal Premises Tenancy (Second Amendment) Act XXXIV. of 1969 some 
changes were introduced in the original section 13(1) (f) and the original 
section 13(1) (f) was split up in two sections with some modifications 
namely, sections 13(1) (f) and 13 (1) (ff). Section 13(1) (ff) now deals with 
the question of reasonable requirement of the landlord for his own use 
and occupation and the expression“......... and such person is not in posse- 
ssion of any reasonably suitable accommodation” has been added at the 
end of the amended section 13(1) (ff. We are not oblivious of the fact 
that the West Bengal Premises Tenancy Aet 1956 was enacted and its 
amendments from time to time were effected to protect the tenants in 
various municipal towns of the State and other urban conglomeration 
notified by the State Government and on socio-eeonomic consideration 
the Legislature has provided for suitable protection of the tenants in such 

areas against liberal rights of the landlord to evict their tenants under the 
general law of tenancy, namely, the Transfer of Property Act. But we do 
not think that in its anxiety to protect tenants against liberal eviction by 
their landlords, the Legislature really intended that a landlord will not get 
eviction against his tenant in a house owned by him although he satisfies 
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that he reasonab! 


. y requires the premises in occupation of the tenant for 
his own use, sim 


ply because he is in occupation of another premises a8 a 
tenant therein having sufficient accommodation in such tenanted premises. 
Such interpretation will mean that a man owning a house cannot come 
and reside there by evicting his tenant therefrom although he reasonably 
Tequires the same for his own use and occupation and the owner landlord, 
in that cage, will be forced to remain as a tenant despite of his being 
owner of a suitable premises. It should be borne in mind that a landlord 
cannot ask for eviction of his tenant on the ground of his reasonable 
requirement unless he isa owner of the premises in question. In this 
connection, it will be profitable to refer to the observation of the Supreme 
Court made in the case of (5) M. Padmanabhan Setty v. K P. Papiah 
Setty, reported in AIR 1966 Supreme Court at page 1824 since relied on 
by Mr. Bagchi. While construing section 8(3) (a) (ii) of the Mysore House 
Rent and Accommodation Act 195] (Mysore Act XXX of 1951), the Sup- 
reme Court took into consideration the nature of accommodation a man 
has in a rented premises. The Supreme Court was of the view that a 
a tenant though in occupation of a tenanted premises has no absolute 
right of possession therein but has only aright to remain in possession 
till the condition of his eviction under the appropriate Tenancy Act is 
fulfilled. It appears to us that the possession of a tenant is somewhat 
vulnerable and the tenant is in potential danger of being evicted 
from the tenanted premises under certain circumstances occuring then or 
in future and as such, possession as a tenant cannot be equated with the 
possession as a landlord. Considered from this aspect, due and proper 
weight cannot but given to absolute ownership in deciding the question 
of suitability ofan alternative accommodation available in a tenanted 
premises. There is no doubt that an accommodation held in absolute 
ownership has an edge over the accommodation avaialable as a tenant. 
. In this connection reference may also be made toa Bench decision of 
this Court made in the case of (6) Sm. Tara Sundari Dasi v. Dukha Haran 
Mukherjee, reported in 1975(1) CLJ at page 316 and also in 79 CWN 
page 638. In that case the alternative sufficient- accommodation in 
possession of the landlord seeking evietion of his tenant was available in 
a house held by such landlord under leave and licence of another person. 
Although there was no threat of eviction of the said landlord by his 
licensor, their Lordships held that the said accommodation in possession 
of the said landlord eannot. be held to bea suitable alternative accommo- 
dation. In our view, on the question of suitability of an alternative 
accommodation available to a landlord, the fact of such landlord’s being 
a licencee or a tenant in such accommodation hardly makes any difference 
in principle although there may be difference'in degree on the aspect of 
potential valnerability of such accommodation: Accordingly, we respect- 
fully agree with the view taken in the case of (4) Dr, Haraprasad Nath 
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(supra). In our view, a landlord’s claim for eviction of his tenant from 
the, house owned by him cannot be ipso facto defeated simply because at 
the relevant time he had reasonable sufficient accommodation in a tenant- 
ed house. Incidentally it may be pointed out that the question of suit- 
ability of an alternative accommodation in possession of a landlord may 
be quite germane where such landlord’s possession though not that of an 
owner may not be vulnerable or prone to potential danger of eviction by 
another person. 


9. So far as the question of sufficiency and validity of the notice is 
‘concerned, Mr. Roy Chowdhury raised the contention that the notice in 
the alternative form could not cure the inherent defect and make the same 
valid and sufficient. Mr. Roy Chowdhury further contended that it was 
incumbent on the plaintiff landlord to precisely state the date when the 
Cause Of action arose. In the instant case the plaintiff stated in paragraph 
8 of the plaint that “‘cause of action arose at Calcutta within the juris- 
diction of this Court under Bartola Police Station where the property iš 
situated. It arose on the expiry of the month of Jaistha 1376 B.S. and 
from Ist of Ashar, 1376 BS. or such date as may be found by the 
Court”. Mr. Roy Chowdhury takes exception to the expression made 
in the last part of the paragraph and submits that the plaintiff was not 
entitled to-leave the date of cause of action to be determined ‘by the 
court but he has to specify the same in the plaint. In this connection, 
Mr. Roy Chowdhury referes to a decision made in the case of (7) Madras 
Steam Navigation Co. Ltd. v. Shalimar Works Ltd., reported in ILR 42° 
Calcutta page 85. It'was held in that case that it is imperative under 
Order VII, Rule 1(e) of the Code of Civil Procedure that a plaint should 
contain the facts constituting the cause of action and when it arose. We 
have quoted paragraph 8 of the plaint and it is quite clear that the plain- 
tiff has given the cause of action and also a specific date for the cause of 
action proceeding on the footing that the tenancy is according to Bengali 
Calendar month. Only in the alternative, it was stated that some other 
date may also be the cause of action if the court comes to such a findin g. 
On the materials on record and the evidences adduced in the case we are 
satisfied that the tenancy is according to Bengali Calender month and as 
such the notice is quite legal and valid and the cause of action given in 
the plaint is also in accordance with law. We may however add in this 
connection that even assuming that the tenancy was according to English 
Calendar month, the notice in the alternative form was also quite suff- 
eient and there hag not been any violation of Order VII, Rule I(e) of the 
Code of Civil Procedure in view of paragraph 8 of the plaint. Accordin g-- 
ly, wo are unable to ‘accept the contention of Mr. Roy Chowdhury. 

10. Fo, the reasons aforesaid, ‘the judgment and decree of the trial 
court is set aside and the appeal is allowed and the suit is decreed. In 
the facts of the oase,gthere will be no order as to- costs. In the special 
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facts of the case, however, we are inclined to grant time to the tenant 
defendant to vacate the suit -premises and ‘we direct that the operation 
of the decree shall remain stayed upto May, 1978 on condition that the 
tenant defendant shall pay to the plaintiff landlord or deposit in the trial 
court at the rate of Rs. 14/- per month, month by month, by the 15th of 
eaeh succeeding month according to English Calendar for use and occu- 
pation of the suit premises. The first of such deposit for oceupation for 
the month of May, 1977 will have to be made by the 15th of June, 1977 
and payment on account of occupation for the month of May, 1978 will 
have to be made on or before 15th.of May, 1978. In default ef any“ of 
such deposit or payment by the defendant tenant, the decree will be exe- 
cutable at onte. E 

Banerjee, J, : I agree. 

S.P.T. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Ramkrishna Sharma 
Decision : May 31, 1977 


Sm: Snehalata Mukherjee & Ors. fs „Appellants 
~ Versus 
- Ajit Behari Miakherjec & Ahr. oe ...  Respondents* 


West Bengal Premises Tenancy Act (12 of 1956), See. 13(1) (f) &(ff) 
— Reasonal requirement for own use and oceupatisn under clause (if) 
—Requfrement for building and rebuilding under. clause (f)— Splitting 
of original clause (f) into ‘clauses (f) and (ff)— Effect thereof — Primary 
purpose of requirement is to be ‘established to satisfaction of court— 
Tenant’s right to challenge propriety and reasonableness of plan for 
rebuilding etc.—Interpretation. 


Building or rebuilding referred to in dnak (f) of seotion 13(1) of 
the West Bengal Premises Tenancy Act must be of such a nature and of 
such significance and importance which would justify the landlord to say 
that he reasonably requires the premises.-Under clause (f), the paramount 
consideration is building or rebuilding or making substantial additions 
or alterations to the premises. The purpose of building or rebuilding 
must be the primary purpose and not.a‘collateral or subsidiary purpose. 
Under clause (ff), one of. the grounds for ejeetment is that the 
‘andlord reasonably requires the premises for. his own occupation, So, 
under clause (ff), the’primary purpose is the occupation of* the premises 
by the landlord. It may be that for such occupation a landlord may have 

_ Appeal from ‘Original Decree no. 154 of 1974 e ` 
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to effect some additions or alterations or even to build or rebuild the 
premises. But such building or rebuilding or additions or alterations 
will not be the primary purpose under clause (ff). Clause (f) is also subject 
to another restriction. Even if a landlord proves reasonable requirement 
for purposes of building or rebuilding or making substantial additions 
or alterations to the premises, still he will not be entitled to a decree 
for eviction of the tenant unless he proves that such building or 
re-building or additions or alterations cannot be carried out without 
the premises being vacated. If such building or re-building etc. can be 
effected without the necessity of the tenant vacating the premises, no 
decree for eviction of the tenant will be passed by the court. Where the 
co-sharer landlords partition the premises, a suit for eviction of the 
tenant on the ground of partition alone cannot be considered as a suit on 
the ground as mentioned in clause (f), namely, for the purposes of building 
or rebuilding or making substantial additions or alterations to the pre- 
mises. The primary purpose in such a case is the partition and not 
building or rebuilding, There may be a case where, after effecting a 
partition, the landlords require the premises fer their own occupation 
within the meaning of clause (ff). In that case, a decree for eviction 
may be passed under clause (ff), but not under clause (f) although, after 
the landlords obtain possession of the premises, they will have to effect 
additions or alterations or building or rebuilding for the purpose of ° 
effecting the partition. In these circumstances, the plaintiffs in the ins- 
tant case have not been able to make out a case under clause (f) of section 
13(1) of the Act. 

In order to found a case under clause (f) of Section 13(1) of the 
Act, a landlord has to prove to the satisfaction of the court that the 
proposed building or rebuilding or additions or alterations cannot be 
made in a more reasonable and suitable way than that shown in the plen 
submitted by plaintiffs in court and that the works under the plen 
cannot be carried out unless the tenants vacates the suit premises. By 
the amended clause (f) the tenant ig given a right to challenge the 
propriety or reasonableness of the plan for the proprosed building or 
rebuilding. 

Case referred to : 


(1) Monoharlal Mehata v. Raj ‘Mohan Pandey, (1967) 72 CWN 393 

Saktinath Mukherjee, Apurbalal Basu and 
Ranjit Kumar Chatterjee = .. for the Appellants 
Bankim Chandra Dutt and Amaradia Nath Bisi .. for the Respondents 

The judgment of the Court was as follows :— 

Dutt, J.; This Appeal is at the instance of the defendants and it 
arises out ak: a suit for eviction and mesne profits. 

2. The case eof the plaintiffs was that the Premises no. 8/13, Creek 
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Lane, Calcutta belonged absolutely to their father Basanta Behari 
Mukherjee, who died on March 5, 1964, leaving behind him a Will 
dated ‘January 23, 1959. By ‘the said Will, the said premises was be- 
queathed absolutely to the plaintiffs. The plaintiffs had taken probate 
of the said Will on September 30, 1967. Under the terms of the Will, 
the said premises was to be divided into two equal portions—northern 
and southern. Either of the plaintiffs would get one such portion. The 
defendants were monthly tenants in respect of the first floor of the said 
premises. The plaintiffs determined the tenancy of the defendants by the 
service of a notice to quit They required the suit premises, that is, the 
portion of the first floor in occupation of the defendants, for the 
purpose of giving effect to the am‘oable partition of the said premises 
made by and between them by a Deed of Partition in accordance with 
aplan. It was alleged that the plaintiffs reasonably required the said 
premises fur purposes of building or rebuilding or for making substantial 
additions or alterations thereto for their own’occupation. Further, it was 
alleged that the defendants were defaulters in payment of rents. As the 
defendants did not vacate the suit premises inspite of the service of the 
notice to quit, the plaintiffs instituted the suit for eviction. 


3. The defendants entered appearance and contested the ane by 
filling a written statement. They denied the allegation that the plaintiffs 
required the suit premises for purposes of building or re-building so as to 
effect partition in accordance with the partition plan prepared by the 
plaintiffs. 

4. The learned Judge, Eleventh Bench, City Civil Court, Calcutta 
came to the finding that the defendants were not defaulters in payment 
of rent. He, however, held that the plaintiffs required the suit premises for 
purposes of building or re-building and that such building or re-building 
or additions or alterations could not be effeeted unless the defendants 
vacated the suit premises. Upon the said finding, the learned Judge de- 
creed the suit. Hence, this appeal by the defendants. It may be men- 
tioned here, that the finding of the learned Judge that the defendants 
were not defaulters in payment of rent has not been challenged before us 
on behalf of the respondents. 

| 5. The only question that is involved in this appeal i is whether the 
plaintiffs have been able to make out a case under clause (f) of section 
13 (1) of the West Bengal Premises Tenancy Act, 1956. Clause (f) cont- 
ains one of the grounds for ejectment and it provides as follows ; 

“(f) subject to the provisions of sub-section (3A) and section 
18A, where the premises are reasonably required by the landlord for 
purposes of building or re-building or for making thereto substantial 
additions or alterations, and such building or re-building, or additions 
or alterations, cannot be earried out without the premises being 
vacated.” : 
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6 In our view, the building or re-building referred to in clause Èf} 
must be of such nature and of such significance and importance which 
would justify the landlord to say that he reasonably requires the premises. 
Under clause (f), the paramount consideration is building or re-building 
or making substantial additions or alterations to the premises. For insta- 
anes, if the premises is in a dilapidated condition, the landlord may ask 
for securing the premises by building or re-building or making substantial 
additions or alterations to the same. Again, the requirement of the Jand- 
lord may be said to be reasonable if by building or re-building he wants 
to put the premises to a more profitable use. There may be other insta- 
nces where the requirement of the landlord for purposes of building or 
re-building may be considered as reasonable. The purpose of building or 
re-building must be the primary purpose and not a collateral or subsidiary 
purpose. Under clause (ff), one of the grounds for ejeetment is that the 
landlord reasonably requires the premises for’ his own occupation. So, 
under clause (ff), the primary. purpose is the occupation of the premises 
by the landlord. It may be that for such occupation a landlord may 
have to effect some additions or alterations or even to build or re-build 
the premises. But such building or re-building or additions or altera- 
tions will not be the primary purpose under clause (ff). Clause (f) is also 
subject to another restriction. Even ifa landlotd proves reasonable 
requirement for purposes of building or re-building or making substantial 
additions or alterations to the premises, still he will not be entitled to a 
degree for eviction of the tenant unless he proves that such building OT 
re-building or additions or alterations cannot bé carried out without the 
premises being vacated. If such building or re-building etc. can be effec- 
ted without the necessity of the tenant vacating the premises, no degtee 
for eviction of the tenant will be passed by the Court. Where the co- 
sharer landlords partition the premises, a suit for the eviction of the 
tenant on the ground of partition alone cannot, in eur view, be considered 
as a suit on the ground as mentioned in clause (f), namely, for purposes 
of building or re-building or making substantial additions or alterations 
to the premises. The primary purpose-in such a case is the partition and 
not building or re-building. There may be a case, where after effecting a 
partition, the landlords require the premises for their own occupation with- 
in the meaning of clause (ff). In that case, a decree for eviction may be 
passed under clause (ff), but not under clause (f) although, after the land- 
lords obtain possession of the premises, they will have to effect additions 
or alterations or building or re-building for the purpose of effecting the 
partition. In these circumstances, we do not think that the plaintiffs 
have been able to make out a case under clause (f) of section 13(1) of 
the Act. 


7. Even assuming that the case comes under clause (f), the 
question is wither the plaintiffs have proved that the building or 
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re-building or additions or alterations cannot be carried out without the 
defendant’s vacating the suit premises. It appears that the plaintiffs 
have prepared a plan for effecting the partition. In the premises; there 
are two staircases—one leading to the first floor and the other leading to 
the third floor. The first staircase leads to the first floor and according 
to the plaintiffs, another staircase has to be constructed up to the third 
floor in the nothern portion. The place from which the proposed staircase 
will start has been shown in the plan as one of the rooms in occupation of 
the defendants. It was contended on behalf of the defendants that the 
proposed staircase could be constructed elsewhere in the premises without 
_ disturbing their possession. P.W. 2, Sunit Kumar Biswas, prepared the 
plan for the proposed additions or alterations. His evidence is that he 
made the partition at the dictates of his clients and not at all to his own 
skill and discretion. Further, he says that he did not want to make any 
attempt to make a staircase without disturbing the tenants as the plain- 
tiffs did not want it. Itis apparent from his evidence that he-had to 
prepare the plan at the dictation of the plaintiffs. The plaintiffs did not 
seek his advice but they chose to construct the staircase from one of the 
rooms in occupation of the defendants. It is contended by Mr. Dutt, 

learned Advocate appearing on behalf of the plaintiffs respondents, that 
the defendants have no right to question the propriety and the reasonab- 
Jeness of the plan, prepared at the instance of -the plaintiffs. He also 
submits that the court also cannot ask the plaintiffs to change their plan 
for the purpose of excluding the portion in oceupation of the defendants. 

In support of that contention he has placed reliance on a Bench decision 
of this Court {1) Monoharlal Mehata and ors. v- Raj Mohan Pandey ‘and 
ors, 72 CWN 393. In that case, it has been observed that all that thé 
landlord is called upon to show under section 13(1)(f) of the Act is that 
he is genuinely building or- re-building and in so doing he reasonably 
requires the eviction of the tenants. There is no law by which the court 
can direct the landlord to alter his plans or allow the tenants to make 
alterations i in the building. © It has no right to direct the landlord to const- 
ruct new structure and let it out to the tenants. All “that the court 18 
required to do is to satisfy its eonscience that the proposed building and 
re-building is not a ruse to get rid of his existing tenants. The said Bench 
decision relates to the un-amended clause (f) of section 13(1). Under 
the amended clause (f), the landlord -is not entitled to get a decree for 
the eviction of a tenant unless he proves that the proposed building or 
re-building or additions or alterations cannot be carried out without the 
premises being vacated. By the amended clause (f), in our view, the 
tenant has been given aright to challenge the propriety and reasonable- 
ness of the plan for the proposed building or re-building. It is true that 
the court has no right to direct the landlord to alter his plan*or to allow 
the tenant to make alterations in the building. But at the same time, if 
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the court is satisfied that the plan containing the proposed building or 
re-building or additions or alterations is not reasonable or where, as in 
the present case, although the plan showing the proposed constructions, 
has been prepared by an expert, it is not according to his opinion, but 
as per the directions of the landlords, and there is no reliable evidence 
before the court that the portion occupied by the tenant cannot be spared, 
er where the plan has been prepared in such a manner that it is apparent 
that the sole object is to evict the tenant, the court will refuse to 
pass a decree for eviction. In order to found a case on clause (f) of 
section 13(1), a landlord has to prove to the satisfaction of the court 
` that the proposed building or re-building or additions or alterations canm- 
not be made in a more reasonable and suitable way than that shown in 
the plan, and that the works under the plan cannot be carried out unless 
the tenant vacates the suit premises. In the instant case, the plan which 
has been prepared by the plaintiffs is not in accordance with any expert 
opinion. P.W.2 also does not say that he has approved the plan. On 
the other hand, it is his positive evidence that he has made the plan 
according to the dictates of the plaintiffs. There is no reliable evidence 
that the staircase cannot be constructed in any other place of the premises. 
In these circumstances, we do not think that it was justified on the part 
of the learned Judge to pass a decree for eviction of the defendants. The 
learned Judge took the view that as the staircase could not be constructed 
without disturbing the possession of the defendants, they have to vacate 
the suit premises. The learned Judge has not considered the matter in 
the manner diseussed above. In any event, as it has been already found 
that building or re-building or additions or alterations to give effect toa 
partition between the landlords is not a ground under clause (f) of section 
13(1) of the Act, they are not entitled to a decree for eviction of the defe- 
ndants. 

8. For the reasons aforesaid, we set aside the judgment and decree 
of the learned Judge and dismiss the suit. The appeal is allowed. But 
in view of the facts and circumstances of this case, there will be no order 
as to costs. l 

Sharma, J.: Iagree. 
P.R. 
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f CIYIL APPELLATE JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: June 9, 1977. 
Sm. Debala Mukherjee & Aur. oes ‘es ie Petitioners 
~ Versus 

Sujit Singh ie + a Opposite Party* 

Review— Ambit of —Position naui iom judicial decisions—Critical 
faterpretation. 


Civil Procedure Code (5 of 1908), Or. 47(1)—Review—Seope of— 
Limitation as prescribed for review, whether a bar—Jodictal interpretation 
of scope ef review. 

Review as circumscribed by jadicial decisions. - 


(a) Grounds of review under Or. 47(1) of the Code of Civil Proce- 
dure are discovery of new matters or evidence which after exercise of due 
deligence was not within the knowledge of the applicant for review or could 
not be produced by him when the decree was passed or order made, or, some 
mistake or error apparent on the face of the record. 


(b) In case of discovery of a new or important matter or evidence 


such matter has to be one which existed at the time when the decree or 
order under review was passed or made. 


(c) Order 47 does not authorise the review of a decree or order 
which was right when it was made on the ground of some subsequent event. 

(d) A legislation with retrospective effect rendering erroneous a decree 
or order passed earlier contrary to such amended law is a mistake or error 
apparent on record. l , 

As to discovery of a new or important matter or evidence, the 
consistent and uniform view taken by the Judicial Committee and reiterated 
by the Supreme Court is that such matter or evidence must be in existence 
at the time the decree or the order was passed or made. Further, Order 47 
does not authorise a review of a decree or order which was right when passed 
or made on the ground of happening of a subsequent event. In the case of 
legislation amending a law with retrospective effect rendering erroneous on 
the face of the record the judgment or order under review the Supreme 
Court in the Bombay Dyeing’s case noted that the order of assessment, 
which by then did not attain finality, was and continued to be liable to 


modification in view of the powers of rectification of such order by the 


approprite authorities on their own motion within specified periods and 
accordingly no objection against rectification was sustainable. In Azim Khan's 
case the provision for rectification of the decree was in the amending Act 
and it was held that the applications were not under Order 47 of the Code. 
Normally, a statute introducing amendments with retrospective effect contains 


*Ciyil Rule no. 3444(s) of 1976 
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provisions for rectification or reopening of decrees or orders which on 
account of such retrospective amendment have become contrary to law even 
on the day the decree or order was passed or made. 


In case of a decree or order based on the exposition of law ofa binding 
authority, the position is that such decree or order was not contrary to law 
on the day the decree or order was passed or made. Such a decree or order 
on account of subsequent exposition of law ina different manner by such 
binding authority may become contrary to law and thus contain an error on 
the face of the record. Even so, such decree or order reaches the fina- 
lity in the course of the proceedings in so far as the court passing the decree 
or making the order is concerned, and it is valid and effective, binding the 
parties. As such decree or order attains finality in so far as the court making 
the order is concerned there will be no scope for its review under Order 47 
of the . Code by any subsequent event. For such review, if at all, the mistake 
or error apparent on the face of the record must be in the impugned decree 
or order at the time when such decree or order was passed or made, Further 
after such decree or order any subsequent exposition of law by a competent 
authority cannot unsettle the position by a review .under Order 47 
of the Code as, the impugned decree or order was valid when passed-und it had 
already acquired finality in that court, Otherwise there will be no sanctity 
of existing rights nor finality in litigation which are the basic concepts of 
ownership of property and rights. The-provision for limitation for review 
is also no answer to the question, when a party, coming after more than two 
years, asin the instant case, may successfully invoke the provision. of 
section 5 of the Limitation Act. 


Cases referred to: 


(1) Sm. Phoolrani y.-Sk. Naubat Rai Ahluwalia, ATR 1973 SC 2110 - 
(2) Shantilal Thakurdas v. Chamanlal Maganlal Talwala, AIR 1976 
-, SC 2358 | 
(3) Sudananda Moral y. Rakhal Sana, AIR 1927 Cal 920 
(4) Kotagiri Venkata y. Vellankivenkatarama, (1900) 27 IA 197 
(5) Ravella Krishnamarthy v. Yarlagadda, AIR.1933 Mad 485 
(6) Lachhmi Narayan v. Ghisa Bihari, AIR 1960 Punj. 43 
(7) A. C. Estates y. Serajuddin & Co, AIR 1966 SC 935 
(8) Brindaban Chandra y. Damadar Prosad, (1924) 29 CWN 148 
(9) Pathrose v. Kuttan,. ATR 1969 Kerala 186 
(10) M.K. Venkatachalam, I T. O. v. Bombuy Dying & Manufactur- 
ing Co. Ltd., AIR 1958 SC 875 
(11) Md. Azamat Azim Khan v. Raja Satranji, ATR 1963 All 541 
(12) Raja Shatrunjjt ve Md. Azmat Amim Khan, ATR. 1971 SC 1474 


Manindra Nath Ghost and Dhruba M ukherjee .. for the Petitioners 
Saktinath Mukherjee and Bhaskar Ghosh aye Jor the Opposite party 


a 


1977 (2) CLJ] Sm. Debala Mukherjee v. Sujit Singh 37 


The judgment of the Court was as follows :— 

This rule is directed for condonation of delay in moving the appli- 
cation and on such condonation for review of the judgment and decree 
passed by me on November 30, 1973 whereby on reversal of the judgments 
and decrees of the Courts below, the petitioner’s suit was dismissed. 

2. The relevants facts are as follows: Sm. Mrinalini Devi insti- 
tuted a suit for recovery of possession of a portion of premisés No. 18, 
Nepal Bhattacharjee Street, Calcutta, whieh the opposite party held as a 
monthly tenant at will under her, on ground of her own use and occupa- 
tion. The allegations were that the plaintiff who was the owner of the 
premises had no son but only ‘two married daughters, the petitioners in 
the Rule. The daughters had no suitable accommodation elsewhere and 
had always lived with her with their respective families. As on account 
of old age she was suffering from Vatious ailments, for occupation of 
herself, as also of the said daughters’ families the suit premises were 
Teasonably required by hor as the accommodation she had was insufficient 
for the purpose. 

3. The suit was contested by the defendant and in the course of the 
proceeding the plaintiff died and the petitionérs were substituted in her 
“place. Thereafter the suit was decreed by the trial court and the decree 
was affirmed on appeal. In the second appeal preferred therefrom, I held 
following the decision in (1) Sm. Phoolrani and others v. Sk. Naubat Rai 
Ahluwalia, ATR 1973 SC 2110, the cause of action of the suit, which was 
the personal requirement of the plaintiff, was personal and.het right to sue 
did not survive to the substituted plaintiffs in the absence of the deceased 
plaintiff. , The appeal was accordingly allowed and the suit was dismissed 
by the judgment dated November 30, 1973. 

4. On September 17, 1976, the petitioners filed this application stating 
that the Supreme Court by its judgment in (2) Shantilal Thakurdas & others. 
v. Chimanlal Maganlal Telwala, dated August 23, 1976, since reported in 
AIR 1976 SC 2358 overruled the decision in Phoolrani’s case which was 
the basis of the above judgment of this court. Accordingly in the context 
of the said situation, the said judgment should be set aside on review and 
the suit decreed. The petitioners further submitted that there was no delay 
- in moving the petition, as immediately on the publication of the newspaper 
; report of the said decision, the petitioners arranged to obtain the certified 
copy of judgment in Shantilal’s case and on receipt of the same on Sep- 
tember 10, 1976 the present petition was filed on September 17, 1976. 

5. Mr. Manindra’ Nath Ghose, learned Advocate appearing for 
the petitioners, contended that as the requirement of the landlord also 
included the requirement of the members of the family, the view in Phool- 
_rani’s case that the cause of action, on the death of the landlord did not 
survive to his family members, was not found acceptable” in Shantilal’s 
case. The court in the latter case expressly held that on the death of 
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the landlord, the right to sue did survive to the members of his family 
and the earlier view was not approved. 


. 6. Mr. Saktinath Mukherjee, learned Advocate for the opposite 
party submitted that the decision in Shantilal’s case was based on the 
provisions of the Delhi Act which expressly provided the personal require- 
ment as including that of the members of the family. Further, though 
the requirement of the landlord included the requirement of his family 
members, the question still arises whether the requirement of the landlord 
and his family members can be enforceable without or in absence of the 
landlord himself. Mr. Mukherjze did not dispute that the petitioners 
were otherwise diligent in moving the application. 

7. Apart from the questions on merit, the real objection of Mr. 
Mukherjee is that no review is available for a change or reversal of a 
preposition of law by a superior court or competent authority overruling 
its earlier exposition of law whereon the impugned judgment is based after 
it is pronounced. He referred to the decision in (3) Sudananda Moral v. 
Rakhal Sana, AIR 1927 Cal 920 in which it was hel! by Dwaraka Nath 
Mitter, J. that a subsequent reversal of the judgment which formed the 
basis of the impugned judgment is no ground for review. The learned 
Judge referred to the decision in (4) Kotaghiri Venkata v. Velanki Ven- 
Kata, 27 IA 197 wherein it was observed that a ground for review must, 
at any rate, be something which existed at the time of the deeree and 
the section does not authorise review of a decree, which was right, on 
the happening of some subsequent event. 

8. In (5) Ravella Krishnamurthy v. Yarlagadda, AIR 1933 Madras 
485 the court observed that for review on ground of discovery of new 
and important matter, such matter must be in existence at date of deeree. 
In (6) Lachhmi Nafain v. Ghisa Bihari, AIR 1960 Punjab 43, it has been 
laid down that once a case is decided, it is hardly permissible to review 
that decision on the mere ground that subsequent to its date, another 
decision has been given, the ratio of which may induce the court to change 
its previous view. 

9. In (7) A. C. Estates v. Serajuddin & Co. and another, AIR 1966 
SC 935, the Supreme Court observed that in case of review under Order 
47 of the Code of Civil Procedure on ground of discovery of a new and 
important matter, such matter has to be something which existed at the 
date of the order and there can be no review of an order which was right 
when made on the ground of happening of a subsequent event, 

10. Relying on these authorities, Mr. Mukherjee submitted that 
the subsequent judgment of the Supreme Court overruling its earlier deci- 
sion could be no ground for review of a judgment based on the earlier 
_ Judgment for the subsequent judgment was notin existence when the 
impugoed judggient was delivered. Otherwise, it is submitted, there will 
‘be no finality in litigation and it would be open for the aggrieved party to 
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challenge any decision which was right when made without any limitation 
of time. 


11. Mr. Ghosh in meeting the objection referred to the decision’ (8) 
Brindaban Chandra v. Damadar Prosad, 29 CWN 148 where the’ High 
Court delivered ‘a judgment relying on a decision of the Privy Council. 
An application for review was filed but before it was heard, the Privy 
Council delivered another judgment in which its earlier judgment referred 
to above was construed ina manner which rendered the High Court 
judgment wrong. The Division Bench held‘ that the expression error 
apparent on the face of the record was wide enough to embrance a case 
like the one before it and the court was justified in granting the review. 
Strong reliance was- placed on this decision in support of the application 
before me, as, it is said, the interpretation of the basic judgment therein 
made by the subsequent judgment rendered the High Court’s judgment 
erroneous and similar is the position in the present proceeding. ` 


12. The Privy Council, it appears, in the subsequent decision made 
it clear that law was notin any way altered but an authorititative cons- 
truction on the decision was given. This the High Court was bound to 
follow and imagined that it was being so followed, which constituted an 
error apparent on record. In the case before us, the position is different, 
as the proposition of law in the earlier decision was in effect overruled by 
the subsequent decision, laying down a new proposition of law. This 
new exposition of law was made subsequent to the impugned judgment 
so that the said impugned judgment when it was delivered, was not 
erroneous unlike the case eited. 

13. Mr. Ghosh also referred to the decision in (9) Pathrose v. Kuttan, 
AIR 1969 Kerala 186 in which the court reviewed its decision en the basis 
of a subsequent decision which was binding on it. The court held that 
a subsequent. binding authority taking a different view of law is a good 
ground of review. For it would be a discovery of a new and important 
matter under Order 47 Rule 1 of the Code or in any case, an error patent 
on the face of the record. The Court was of the opinion that it made no 
difference whether the binding authority demonstrating the error was a 
decision rendered before or after the impugned judgment. A judicial 
decision, it was held, only declares a law and does not make er change 
it and law does not change with changing judicial construction. When 
decisions taking a different view are overruled or dissented from, all that 
‘is done is to declare that these decisions were wrongly decided. The 
position, it is said, is analogous to a statute whieh changes the law with 
retrospeetive effect which has been held to be good ground for review. 

14. In Kuttan’s case, reliance was placed on the decision in (10) M. 
K. Venkatachalam, -I.T. O. v. Bombay Dyeing & Manufacturing Co. Ltd, 
AIR 1958 SC 875 where the court was considering the effect of retrospec- 


' tive amendment of section 18-A(5) of -the Income Tax Act, 1922. By an 
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order dated October 2, 1952, the Income-tax Officer granted in the 
assessment order a eredit of about Rs. 50000/- to the respondent company 
as representing interest on the amount paid on the whole advance under 
section 18A. By an amendment Act of 1953 the assessee was made enti- 
tled to interest not on the whole amount of advance but on the difference 
between the amount paid as advance and the tax payable under regular 
assessment. This provision was made retrospective with effect from 
April 1, 1952 and in view of this amendment, the Income-tax Officer 
exercising his powers under section 35 of the Act which provided for 
rectification of mistakes apparent on record by the Income-tax authorities 
on their own within specified periods held that the company was entitled 
to a credit of about Rs. 21000/-. In dealing with the objection that a 
completed assessment could net be reopened as it had attained finality, 
the court observed that having regard to the provisions of section 35, 
order ‘passed under section 18-A(5) can not be said to be final as it is 
liable to be modified thereunder, so that the principle of finality of the 
orders or the sanctity of the existing rights cannot be effectively invoked 
by the assessee in the case. The court, however, found that in view of the 
retrospective operation of the relevant amended provisions of the Act, 
the earlier determination of credit would be an error apparent on record, 
and accordingly liable to be rectified by section 35. 


15. In(11) Md. Azamat Azim Khan v. Raja Shatranji and others, 
AIR 1963 Allahabad 541 (F. B.), the majority judgment held that in the 
event of an amendment with retrospective effect, the judgment rendered 
earlier on basis of unamended Act, will be incorrect and the error or 
mistake will be one apparent on face of the record liable to be rectified 
under Order 47 as the relevant date of determination would be the date 
of hearing the review petition. To the contention that this interpretation 
would be reopening’ of all judgments, it was held that the judgment 
could be reopened only if there is an appeal or review pending for both 
of which there are prescribed periods of limitation. In respect of judg- 
ments of superior court, in such a case, it was held that the judgment could 
have no retrospective ‘effect and when the impugned judgment sought to 
reviewed was rendered, the binding judgments were not there, the posi- 
tion was not free from doubt so that it could not be said that the decision 
was erroneous on the face of the record then. The position is different 
when by reason of amendment of a statute retrospectively, the decision 
is contrary to law even on the day it is rendered. 

16. The Supreme Court on appeal in (12) Raja Shatrunjit (dead) by’ 
his legal representatives v. Mahammad Azmat Amim Khan and others, 
AIR 1971 SC 1474 observed : 

“The ground of review are the discovery of new matters or 
evidence which, after the exercise of due diligence was not within his 
knowledge or could not be produced by him at the time when the 
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decree was passed or order made or the teview is asked for on account 

of some mistake or error apparent on the face of- record ..........." 
The Court referred with approval to ‘the following epee naling of the 
Privy Council in Katagiri’ s case cited earlier. 

“The section does not authorised the review of a decree which 
was right when it was made on the ground of the happening of some 
‘gubséquent event.” 

It was further held that a decision contrary to a provision of law intro- 
duced- with retrospective efect will bean error- on the face of record. 
But as the amending provisions gave power to court passing the decree to 
rectify the decree, notwithstanding any thirg in the Code of Civil Proce- 
dure, 1908 or any other law, the instant application: was held to be an 


application not for review under the Code but one under the relevant Act 
and as such maintainable. 


17. The cabe of a legislation amending a law with retrospective effect 
appears to stand on a different footing. ‘When a particular judgment is 
rendered, for instance, it is based on the law as it then stoed without 
amendment. If however the law itself is amended with retrospective’ 
effect, the judgment may lose its effectiveness and may contain errors 


- apparent on the record in view of the amended provision which are to 


be deemed always to bein statute even on the day the judgment was 
rendered, on aecount of retrospective operation as has been held in the 


_ above. cases, 


18. The case of a judicial interpretation of law stands on different 
footing. When a court with binding authority declares the law in a par- 
ticular manner, such declaration is effective in all respects and binding. 
on courts under its jurisdiction tilland if itis again set aside or held 
erreneous by a subsequent decision. Accordingly a judgment based on 
declaration of law by a binding authority valid on the date the judgment 


. was rendered, was then in accordance with law. 


a 
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“19. The position emerging the decisions cited above appear to be 
as follows :— 


r 


5 (a) grounds of review iade Order 47(1) of the Code are disco- 

_ very of new matter or evidence which after exercise of due deligence, 

` was not within the knowledge of-the applicant for review or could not 

-be produced by him when the decree was passed:or order made, or, 
some mistake or error apparent on the face of the record. 


(b) in case of discoyery of a.new or.important matter or evidence 
such matter has to be one which existed at-the time when the decree 
or order under review was passed or made. - 


(c) Order 47 does not authorise the review of a degree or order 
which was right when a was made „On - -the ground of some subsequent 


event. . 
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(d) A legislation witb retrospective effect rendering erroneous a 
_ decree or order passed earlier contrary, to such amended law isa 
mistake or error apparent on record. 

20. According to some authority a judicial decision of a binding 
authority taking a.different view of law rendered before or after the impu- 
gned judgment 1s a good ground of review asa discovery of a new and 
important matter or least as indicating an error apparent on face of record 
in the impugned judgment while according to seme other authority, this 
is not the position in law. This position will now have to be examined. 

21. As to discovery of anew or important matter or evidence we 
have seen that the consistent and uniform, view taken by the Judicial 
Committee and reiterated by the Supreme Court is that such matter eT 
evidence must be in existence at the time the decree or the order was 
passed or made. Further, Order 47 does not authorise a review of a 
decree or order which was right when passed or made on the ground of 
happening of a subsequent event. In the case of legislation amending a 
law with retrospective effect rendering erroneous on the face of the record 
the judgment or order under review the Supreme Court in Bombay 
Dyeing’s case noted that the order of assessment, which by then did not 
attain finality, was and continued to be liable to modification in view of 
thé powers of rectification of such order by the appropriate authorities on 
their own motion within specified periods and accordingly no objection 
against rectification was sustainable. In Azim Khan’s case the provision 
for rectification of the decree was in the amending Act and it was held that 
the applications were not under Order 47 of the Code. Normally, a statute 
introducing amendments with retrospective effect contain provisions for 
rectification or reopening of decrees or orders which on account of such 
retrospective amendment have become contrary to law even on the day 
the decree or order was passed or made. 

22. Inthe case of a decree or order based on the exposition of law 
of a binding authority, the position is that such decree or order was not 
contrary to law onthe day the decree or order was passed or made. 
Such decree or order, on account of thes ubsequent exposition of law in a 
different manner by such binding authority may become contray to law 
and thus contain an error on the face of the record. Even so such decree 
or order reaches the finality in the eourse of the proceedings in so far as 
the court passing the order is concerned, and it is valid and effective, 
binding the parties. Assuch decree or order attains a finality in so far 
as the court passing the order is concerned there will be no scope for 
its review under Order 47 of the Code by any subsequent event. For 
such review if at all the mistake or error apparent on the face of the 
record mugt be in the impugned decree or order at the time when such 
decree or order was passed or made. Further, after such decree or order 
any subsequent exposition of law by a cometent authority can not unsettle 
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the position by a review under Order 47 of the Code as the impugned 
decree or order valid when passed had already acquired a finality in that 
court. Otherwise there will: be no sanctity of existing rights nor finality 
in litigation which are the basie concepts of ownership of property and 
rights. The provision for limitation for. review is also no answer to the 
question, when a party, coming after more than two years as here, may 


successfully invoke the provisions of section 5 of the Limitation Act, 
1963. 


23. In the circumstances, though I am inclined to condone the 
delay, but as the decision in Shantilal’s case was made long after the 
"impugned decree had attained its finality in respect of the Court passing 
the decree, the instant application for review is incompetent and not 
maintainable in law. The Rule accordingly is discharged without any 
order as to costs in the circumstances. 


P. R. 


~“ 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Ramkrishna Sharma : 


Decision: June 2, 1977 l 
Sri Monindra Mohan Sarkar ae te ae Appellant 


Versus 
Taco Tax Officer, Project Circle, North Bengal, 
Siliguri & another. ges a Respondenta* 


Section 139; Section 143, Seetion 246 of the Income Tax Act, 1961— 
Returns filed without showing the prescribed particulars therein— Incorrect 
and incomplete returns—Whether the said returns can be ignored —Whe- 
ther notices under Section 148 of the Income Tax, 1961 can be issued 
—Section 38 Seetion 58(2) of the Constitution (Fortysecond Amend- 
ment) Act, 1976, Article 226(1), 226(3) of the Constitution—- Whether 
Section 38 of the Constitution (Fortysecond Ame dment) Act, 1976 
-—Bars jurisdietion of the High Court to issue writ— Whether the assessee 
has auy remedy fer the redress of the injury .by or under any ether law 
for the time being in force against the notice under Section 148— Whether 
the petition has abated under Section 38 (2) of the Constitution (Forty- 
second Amendment) Act, 1976. 


The assessee-appellant filed the returns for the assessment years 
1967-68, 1968-69 and 1969-70. No assessment was completed on the 
basis of the said returns. Thereafter ‘the Income Tax Officer issued 
notices under Section 148 of the Ineome Tax Act, 196le for the said 

* Appeal.from Original Order No. 1 of 1976 
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years on the ground that the said returns were invalid as prescribed parti- 
culars did not accompany the said returns. The assessee-appellant chal- 
lenged the fegality of the said notices by a writ petition. The learned 
Trial Judge held‘that the said returns filed by the appellant did not show 
the prescribed particulars and, therefore, the Revenue was entitled to 
ignore the returns and to proceed to issue the notices under Section 148 
of the said Act. On appeal, a preliminary objection was taken on behalf 
of the Revenue that by virture of the provisions of Section 58 (2) of the 
Constitution ‘(Fortysecond Amendment) Act, 1976, the petition under 
Article 226 of the Constitution on which the Rule Nisi was issued had 
abated. 


HELD: (a) Under Article 226(3) of the Constitution no petition 
shall be entertained if any other remedy for such redress is provided for by 
or under any other law for the time being in force. The Income Tax Act 
does not contain any provision proyiding for any remedy for the redress 
which an assessee seeks by the petition under Article 226 against a notice 
under Section 148 of the said Act. 

(b). The remedy referred to in clause (3) of Article 226 contemplates 
an immediate remedy for the redress of an HUNY complained of and not`a 
remote or a farfetched remedy, 

(c) The injury complained of is the re-opening of the assessments and 
not the assessment orders that will be passed if the assessments are reopened. 
The remedy for appeal in Section 246 of the Income Tax Act, 1961 is against 
the injury that may be caused to the assessee by the assessment orders. 
There is no provision in the Income Tax Act, providing for any remedy for 
the redress of the injury that may be caused to the assessee if the assessments 
are allowed to be reopened. 

- (d) If the suit is considered to be a remedy for redress against the 
injury as mentioned in clauses (b) and (c) of Article 226(1), no petition 
under Article 226 would be maintainable for the redress of any injury under 
the said clauses. The legislature never intended to take away in an indirect 
way the jurisdiction of the High Court to issue writs. - 

{e) When any act or omission of a statutory authority is challenged 
and the statute concerned does not provide for any remedy against such act 
or omission the writ petition would be maintainable. In the instant case the 
petition under Article 226 had not abated. 

(f) Where the return is valid the Income Tax Officer cannot ignore 
the return and issue a notice under Section 148. A return is not correct and 
complete within the meaning of Section 139 of the Income Tax Act, 1961 
if it does not conform to the provision of that Section. If a return is not™ 
verified in the prescribed manner and does not contain the prescribed parti- 
culars, it is not correct and complete. 

(g) There isq distinction between the case of a non filing of a return 
anda case of filing an incorrect and incomplete return. The former 
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contemplates where no return has been actually filed by the assessee, where 
the latter contemplates the presence of a return which is not correct and 
complete. 

(h) An incomplete return i. e.,-a return which -does not comply with 
the provisions of S. 139 may be said 5 be an invalid return. But the Act 
does not contain any provision for-the rejection. of an invalid return. On 
the contrary, under Section 143(3) a duty is cast on the Income Tax Officer 
to assess the total income or the loss of the assessee after serving on him a 
notice under Section 143(2) and after hearing such-evidence as the assessce 
may produce or the Income Tax Officer may gather. 

(i) Where the returns are incomplete to such an extent that they 
cannot be regarded as returns in the eye of law, namely, where the return 
is not signed by thé assessee or where a blank return signed by him is filed, 


in either case though the return is filed it will not be treated as return under 


the law and the Income Tax Officer may proceed to issue notice under Sec- 
tion 148 on the footing that the assessee has not ‘filed any return. In the 
instant case the returns were signed and verified by the assessee, but did not 
include certain particulars regarding profits and gains of his business. Such 
returns cannot be said to be invalid or canrot be regarded as non-existent. 
= (j) ifan incorrect and incomplete return is not a return in the eye of 
law or should be ignored or disregarded then Section 143 would become 
nugatory. 
Cases referred to : 
(1) Commissioner of Income Tax, Madras y. S. Raman Chettiar, 
-55 ITR 630 
(2) Hargovindsing Narainsing v. “Gommisloner of Income Tax, 
Bombay, 90 ITR 358 - 
(3) Lal Mohammed Sardar y. Commissioner of Income Tax, Punjab, 


2 ITR 358 -7 
(4) Beharilal Chatterji y. C oremi ssioner of Income Tax, U. P., 
= 21 ITR 377 
Sanjoy Bhattacharyya, Amal Baran Chatterjee and 
Mrs. Aparna Dutta ae a for the Appellant 
Nanda Lal Paland R. N. Mitra,  ... © «~~ . for the Respondent 


The judgment of the Court was as follows. :— 
Dutt, 3.: This appeal is directed against the judgment of the 


_ learned trial eee discharging the Rule Nisi obtained by the appellant 


on his petition under Article 226 of the Constitution. 

2. The appellant carries on his business as a Government Contrac- 
tor, and he is an -assessee under the Income-tax Act, 1961.. He filed his 
return for the assessment. years 1967-68, 1968 69 and 1969-70 within the 
period prescribed therefor. He was served ,with a notice under sec- 
tion’ 143(2) of the Income-tax Act, 1961 on May 25, 1971 whereby he was 
called upon by-the Income-tax Officer to appear and produce the relevant 
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evidence in support of the returns filed by him. The date of hearing of 
the assessment proceedings was fixed on June 17, 1971 which was subse- 
quently adjourned to September 22, 1971. On that date, the appellant 
was heard by the Income-tax Officer. He produced before the Income-tax 
Officer, the payment certificate in original as given to him by the Govern- 
ment, the bank pass book and other relevant déeuments in connection 
with the hearing of the assessment proceedings No order of assessment 
was, however, passed and no notice of demand was sent to the appellant. 
On June 15, 1973, the appellant made an application for Income-tax 
Clearance Certificate. On June 16, 1973 a certificate was given to the 
appellant by one P. K. Chatterjee, Income-tax Officer. Project Circle, 
North Bengal, Siliguri. In paragraph-A (ii) of page 2 of the certificate 
it was inserted in ink by the said P. K. Chatterjee that the returns of 

income filed by the appellant for the assessment years 1967-68 to 1969-70 
ware invalid. Itis the case of the appellant that on coming to know of 
the said insertion he, by his letter dated August 22, 1973, addressed to the 
said Income-tax Officer, stated that all the returns in question were sub- 
mitted by him in time, but he was not informed of the alleged invalidity 
of the returns filed by him. Further, it was stated by him in the said 
letter that he was not given any opportunity of being heard as to the 
alleged invalidity of the returns and requested the Income-tax Officer to 
issue to him a fresh Income-tax Clearance Certificate without any such 
remark. 


3. The appellant did not receive any reply to his said letter dated 
August 22, 1973, but on March 18, 1974 he was served with three notices 
under section 148 of the Income-tax Act, 1961, all dated March 14, 1974 
and issued by the said P. K. Chatterjee, wherein it was alleged that the 
said Income-tax Officer had reasons to believe that the income of the 
appellant ehargeable to tax for the assessment years 1967-68, 1968-69 and 
1959-70 had escaped assessment within the meaning of section 147 of the 
Act, and the appellant was called upon to file returns for the said assess- 
ment years within 30 days of the date of the receipt of the said notices. 
Immediately on receipt of the aforesaid notices, on March 29, 1974 the 
appellant wrote to the Income-tax Officer contending infer alia that since 
the returns for the said assessment years were already submitted by him 
and the assessment proceedings were pending, the Income-tax Officer had 
no jurisdiction to issue notices under section 148 of the Act. It was the 
case of the appellant that there was absolutely no material before the 
Income-tax Officer on which he could form a reasonable belief that the 
appellant’s income had escaped assessment for the said assessment years 
or that the alleged escapement of income was on account of any omission 
or failure on the part af the appellant to file his returns fur the assessment 
years in quesfion. By a writ petition, the appellant challenged the legality 


of the said notices under section 148 of the Act. 
@ 
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4. The respondents filed an affidavit-in-opposition which was 
sworn by the Income-tax Officer, the respondent no. 1. The respondents 
admitted the filing of the returns by the -appellant for. the said assessment 
years. It was, however, alleged that on scrutiny of the returns, the Income- 
tax Officer found that the particulars of profits and gains from business 
were not submitted by the appellant along with the returns, although in 
the note appended to the annexure to each return it was clearly mentioned 
that such particulars must accompany the return. It was contended that 
a return which was not properly verified was not valid and if the requi- 
site particulars, balance sheet, etc. were not appended to .the return, the 
same would also be invalid in law. a 
-  §. The Jearned Judge held that the returns filed by the appellant did 
not show the preseribed prticulars and, therefore, the revenue was entitled 
to ignore the returns and proceed to issue notices under section 148 of the 
of the Income-tax Act, 1961. . Upon the said findings, the learned Judge 
discharged the Rule. Hence, this appeal. 

6. Before proceeding to consider the respective contentions of the 
parties on the merits of the case, we may first of all dispose of a prelimi- 
nary objection taken by Mr. Nandalal Pal, learned Advocate appearing 
on behalf of the respondents. It was contended by him that by virtue of 
the provisions of section 58(2) of the Constitution (Forty-second Amend- 
ment) Act, 1976, the petition under Article 226 of the Constitution on 
which the Rule Nisi was issued had abated. In order to consider this 
contention, we may refer to clause (1) and clause (3) of Article 226 as 
substituted by section 38 of the Constitution (Forty-second Amendment) 
Act, 1976. The said provisions aré' as follows : 
| “Power of High Courts to issue eertain writs.—226. (1) Nowiths- 

anding anything in article 32 but subject to the provisions of article 
131A and article 226A, every High Court shall have power, throughout 
the territories in relation to which it exercises jurisdiction, to issue to 
any person or authority, including in appropriate cases, any Govern- 
ment, Within those territories directions, orders or writs, including 
writs in the nature of habeas corpus, mandamus, prohibition, quo 
‘warranto and certiorati, or any of thém,— 
= (a) for the enforcement of any of the rights conferred by the 
provisons of Part III ; or l 
' (b) for the redress of any injury of a substantial nature by reason 
of the contravention of any other provision of this Constitution or any 
‘provision of any enactment or Ordinance or any order, rule, regula- 
tion, bye-law or other instrument made thereunder ; or 
(c) for the redress of any injury by, reason of any illegality in 
any proceedings by or before any authority under any provision refe- 
tred to in sub-clause (b) where such illegality has resulted in substa- 
ntial failure of justice. 


~ 
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-(3) No petition for the redress of any injury referred to in sub- 
clause (b) or sub-clause (c) of clause (1) shall be entertained if any 
‘other remedy for such redress is provided for by or under any other 
law for the time being in force.” . 

Section 58(2) provides as follows : 

_ (2). In particular, and without prejudice to the generality of 
the provisions of sub-section (1), every pending petition before a 
High Court which would not have been admitted by the High Court 
under the provisions of article 226 as’ substituted by section 38 if such 
petition had been made after the appointed day, shall abate and any 
interim order (whether by way of injunction or stay or in any other 
manner) made on, or in any proceedings relating to, such petition 
shall stand vacated : Í l 

. Provided that nothing contained in this sub-section shall affect 
the right of the petitioner to seek relief under any other law for the 
time being in force in respect of the matters to which such petition 
relates and in computing the period of limitation, if any, for seeking 
such relief, the period during which the proceedings relating to such 
petition were pending in the High Ceurt shall be excluded.” 

Under clause (3) of Article 226 no petition shall be entertained if any 
other remedy for such redress is provided for by or under any other law 
for the time being in force. In the instant case, the appellant has chal- 
lenged the jurisdiction of the Income-tax Officer to reopen the assessment 
by the service of notiees under section 148 of the Income-tax Act, 1961. 
The said Act does not contain any provision providing for any remedy 
for the redress which the appellant sought by the petition under Arti- 
cle 226.. ft was, however, argued on behalf of the respondents that 
although the said Act did not contain any such provision still, if the 
assessment had been reopened and an order making the assessment passed, 
the appellant could have preferred an appeal against the order of assess- 
ment, and in such appeal he could also challenge the jurisdiction of the 
Income-tax Officer to issue the impugned notices under section 148. It 
was contended that the appellant was not without any remedy for such 
redress and accordingly, by virtue of the provisions of sub-section (2) of 
section 58 of the Constitutian (Forty-second Amendment) Act, 1976, the 
writ petition stood abated. We are unable to accept this contention. The 
redress which was sought for by the appellant by filing the writ petition 
in this Court was against an injury that he might suffer by the reopening 
of the assessments. In other words, he challenged the jurisdiction of 
the Income-tax Officer to issue the impugned notices under section 148. 
. The remedy referred to in clause (3) of Article 226 contemplates an im- 
mediate remedy for the redress of the injury complained of and nota 
remote ora farfetched* remedy. The appellant has prayed for restraining 
the respondents from Teopening the assessments on the ground that the 
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Income-tax Officer has no jurisdiction to reopen ‘the “assessments. The 
injury complained of ,is the reopening of the assessments and not the 
- assessment orders that will be passed after the assessments are reopened. 
The remedy for appeal as provided. for in section 246 of the Income-tax 
Act, 1961 is against the injury that might be caused to the appellant by 
the assessment orders. There 18, however, no provision in the Income- 
tax Act, 1961 providing for any remedy for the redress of the injury tkat 
might be caused to the appellant if the assessments ‘are allowed to be 
reopened. Even under the unamended Article 226, the provision for 
appeal’ against an order of assessment was not considered as ‘an alterna- 
live remedy which would bar a writ petition challenging the jurisdiction 
of the Income-tax Officer to issue a notice under section 148. We do 
_ not, therefore, think that clause (3) ef Article 226 is attracted. 

7. It was, howeur, contended on behalf of the respondents that 
in spite of the absence of any provision in the Income-tax Act, 1961, the 
appellant could still get redress against the injury complained of by 
instituting a suit in a Civil Court. There can be no doubt that a suit 
may be instituted by the appellant challenging the jurisdiction of the 
Income-tax . Officer to issue the impugned notices under section 148; but 
in our view, when the challenge is against the action of the Income-tax 
Officer purporting to act under the provisions of the Income-tax Act, 1961, 
~ clause (3) of Article 226 will be applicable only if the said Act provides 
for remedy agajnst the illegal act of the Income-tax Officer. The remedy 
for the redress sought for by the appellant not having been provided for 
by or under the Income-tax Aet, 1961,- it would be unreasonable to drive 
the appellant to a separate suit which is not, in the facts and circumstances 
_of the case, contemplated by clause (3). - It is no.doubt true that in 
certain cases, particularly those involving disputed questions of fact or 
disputed questions of title, the High Court would not entertain a petition 
under Article 226. In such cases, the remedy of -the aggrieved parties 
would be by suits. There is hardly: any matter or any dispute which 
cannot be decided or any relief which cannot be granted in a suit of a 
. civil nature, and if, in all cases, the suit is considered to be a remedy for 
redress against the injury as mentioned in clauses (b) and (c) of Article 
226(1), we are afraid, no petition under Article 226 would be maintain- 
able for the redress of any injury under clauses (b) and (c) In our 
opinion, by amending Article 226 the legislature never intended to take 
away in af indirect way the jurisdiction of the High Court to issue writs. 
The maintainability of a petition under Article 226, in our view, depends 
on ‘the facts and circumstances of each particular case. But when any 
act or omission of-.a’statutory ‘autliority is challenged; and the statute 
concerned does not provide for any rem:dy against such act or omission, 
the writ petition would be maintainable. -In the instant case, we do not 
think that the appellant had or has any remedy forthe redress of the 
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injury by or under any other law for the time being in force. In those 
circumstances, in our view, the petition under Article 226 had not abated 
as contended on behalf of the respondents. 


8. We may now consider the ease on merits It was eontended 
by Mr. Sanjoy Kumar Bhattacharyya, learned Advocate appearing On, 
behalf of the appellant that the returns were not invalid as alleged by the 
respondents and as found by the learned Judge, and that when the appel- 
lant had filed returns, the Income-tax Officer had no jurisdiction to ignore 
the same and to proceed to issue notices under section 148 of the Act 
without completing the assessments’ On the other hand, it was urged 
by Mr. Pal that as the returns did not include the prescribed particulars, 
the same were invalid and could not be regarded as returns of income. and 
so the Income-tax Officer had jurisdiction to issue notices under section 
148. 


9. There can be no doubt that when there is no question as to the 
validity of a return filed by an assessee, the Income-tax Officer has to 
complete the assessment in accordance with section 143 of the Act and 
before such completion he would not have any jurisdiction to ignore the 
return and to issue a notice under section 148. But the question is 
whether the Income-tax Officer has such jurisdiction when the return is 
not strictly in accordance with the provisions of the Aet. Under section 
147(a) of the Act one of the grounds which enables the Income-tax - Officer 
to assess or reassess the income of an assessee by issuing a notice under 
section 148 is that the Income-tax Officer has reason to believe that, 
-by reason of the omission or failure on the part of the assessee to make 
a return under section 139 of the Act for any assessment year, income 
chargeable to tax has escaped assessment for that year. Section 139 pro- 
vides inter alia that the assessee shall furnish a return of his income 
during the previous year in the prescribed form and verified in the prescri- 
bed manner and setting forth such other particulars as may be presoribed 
Section 143 of the Act as it stood before its amendment in 1970 runs as 
follows : 


“143. (1). Where a return has been made under section 139 and 
the Income-tax Officer is satisfied without requiring the presence of 
the assessee or the production by him of any evidence that the return 
is correct and complete, he shall assess the total income or loss of the, 
assessee, and shall determine the sum payable by him or, refundable 
to him on the basis of such return. 


(2) Where a return has been made under section 139 but the 
Income-tax Officer is pot satisfied without requiring the presence of the 
assessec pr the production of evidence that the return is correct and 
complete, he- stall serve on the assessee a notice requiring him, en a 
date to be (herein specified, either to attend at the Income-tax 
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Officer’s office or to produce, or to cause to be there produced, any ` 
evidence on which the assessee may rely in support of the return. 


(3) On the day specified in-the notice issued under sub-section 
(2), or as soon afterwords as may be, the Income-tax Officer, after 
hearing such evidence as the assessee may produce and such other 
evidence as the Income tax Officer may-require on specific points, and 
after taking into.aceeunt all relevant material which the Income-tax 
Officer has gathered, shall, by an order in writing, assess the total 
income or loss of the assessee, and determine the sum payable by him 
or refundable to him on the basis of such assessment.” 


The expression “that the return is Correct and complete” is significant 
It obviously refers to section 139 of the Act, for-a return is not correct 
and complete if it does not conform to the provisicns of that section. In 
other words, if a return is not verified in the prescribed manner and does 
not contain the prescribed particulars, it is not correct and complete. 
Section 143 lays down the procedure to be followed by the Ingome-tax 
Officer when a return filed by an assessee is not correct and complete or 
when it is so, as the case may be. There is a distinction between the case 
of. non-filing of a return and the case of filing an incorrect and 
incomplete return. The former contemplates when no return has 
_ been actually filed by the assessee, while the latter contemplates the 

presence of a return which is not correct and complete. An incomplete 
return, that is, a- return, which does not comply with the provision 
of section 139 may be said to be an invalid. return. But the Act 
does’ not -contain any provision for the rejection of an invalid return ; 
on the contrary, under section 143(3) a duty is cast on the I[ncome-tax 
Officer to assess the total income or loss of the assessee after serving on 
him a notice under section 143(2) and after hearing such evidence as the 
assesse¢é- may produce or the Income-tax Officer may gather. We should 
not, however, be understood to lay down this proposition that whenever 
a return is filed the Income-tax Officer must proceed in accordance with 
section 143, no matter whether or not the return conforms to the pro- 
vision of section 139. For instance, there may cases where the returns 
are incomplete to such an extent that they cannot be regarded as returns 
in the eye of Jaw, namely, where the return is not signed by the assessee 
or where a blank return signed by him is filed. In either case, though 
the return is filed, it will not be treated as a return under the law, and 
the Income-tax Officer may proceed to issue a notice under section 148 
on the footing that the assessee has not filed any return. 

_ 10. In the instant case, however, the appellant filed returns, but 
they did not include certain particulars regarding the profits and gains of 
his business. After having looked into the returns, we find that the same 
were signed and verified by the assessee. We are ‘unable te subscribe to 
the view of the learned Judge that because the returns did not state the 
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particulars of the profits and gains of the business of the assessee they 
were invalid and should be regarded as non-existent. If itis laid down 
that an incorrect and incomplete return is not a return in the eye of law 
and should be.ignored or disregarded, then section 143 would become 
nugatory. If that was the intention of the legislature, there would not 
have been any necessity for it to provide for the procedure which the 
Income-tax Officer is to follow when a return is not correct and complete. 


11. Inthe case of (1) Commissioner of Income-tax, Madras, v. S. 
Raman Chettiar, 55 ITR 630, a return was filed pursuant to a notice under 
section 34 of the Income-tax Act, 1922. The said notice was invalid as 
the sanetion of the Commissioner of Income-tax was not obtained. The 
income shown by the assessee in the return was below the -taxable limit 
and consequently, the assessment proceeding was dropped as infructuous. 
Subsequently, another notice was issued under section 34 of the said Act 
and the Income-tax Officer made the assessment assessing the assessee to 
tax. It was held by the Supreme Court that although the first notice 
under section 34 was invalid, the return submitted by the assessee pursuant 
to that notice was a return, within the meaning. of section 22(3) of the 
said Act, and the Income-tax Officer could not ignore or disregard that 
return and issue another notice under section 34.0n the assumption that 
there had been an omission or failure on the part of the assessee to make 
a return of his income under section 22 of the said Act. Inthe case 
before the Supreme Court, the notice under section 34 was an invalid 
notice pursuant to which the return was filed by the assessee. Even then 
it was held by the Supreme Court that the Income-tax Officer-could not 
ignore the return and issue a fresh notice under section 34. 


12. In (2) Hargovindsing Narainsing v. Commissioner of Income-tax, 
Bombay, 90 ITR 435, the Income-tax Officer issued a notice under section 
22(2) of the Income-tax Act, 1922 in the name of the Hindu undi- 
vided family on the Court Receiver for the assessment year 1956-57. In 
response to the notice, the Court Receiver filed réturns. The Income-tax 
Officer did not pass any order on the ground that the notice served on 
the Court Receiver and the returns submitted by him were invalid. But 
he proceeded to initiate proceedings under section 34 of the said Act. It 
was held by the Bombay High Courfthat even if it were assumed that 
the returns were invalid that weuld not authorise the Income-tax Officer 
to initiate proceedings under section 34. Further, it was observed that 
it could not be regarded as a case where no return had been filed by the 
assessee or that his income had escaped assessment. 

13. Mr. Pal, however, strongly relied on a decision of the Lahore 
High Court in (3) Zal Mohammed Sardar v. Commissioner of Income-tax, 
Punjab, 2 ITR 358. In that case, it was held that the return was invalid 
and the Income-tax Officer was justified in making an assessment under 
section-23(4) of the said Act, namely, the best judgment assessment. We 
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are unable to agree with the view. expressed by the Lahore High Court 
in Lal Mohammed Sardar’s case. It does not appear that the Lahore 
High Court considered the provisions of sub-sections (1), (2) and (3) of 
section 23-of the Income-tax Act, 1922 which were somewhat similar to 
section 143 of the Income-tax Act, 1961. Moreover, the facts of that 
casé are different from those of the present case before us. The respon- 
dents also relied on a decision of the Allahabad High Court in (4) Behari | 
Lal Chatterji v. Commissioner of Income-tax, U. P., 21 ITR 377. In our 
opinion, the Jaw that has been laid down by the Allahabad High Court 
does-not at all militate against the view taken by us, but it supports the 
same. :It-has been held in that case that when a return was not signed 
and verified there was no valid return at all and the Income- tax Officer 
would be justified in making an assessment to the best Judgment under 
section 23(4) of tha Income-tax Act, 1922. 

14. It thus appéars to be well-settled that when a return has been 
filed by an asSessee, it cannot be ignored by the Income-tax Officer and 
he will have no jurisdiction to issue a notice under section 148 without 
completing the assessment on the return filed by the assessee. Even 
though a return is invalid in the sense that it is not correct and complete 
within the meaning of section 139 of the Income-tax Act, 1961, the In- 
come-tax Officer cannot ignore or disregard: the same for the’ purpose of 
issuing a notice under section 148 of the Act, unless the return can be 
regarded as not a return in the eye of law as in the case of the two illus- 
trations given above. In the instant case, the Income-tax Officer acted 
on the returns filed by the appellant, issued notices under section 143’2) 
and heard the appellant for-the assessment years in question under: section 
143(3), but without completing the assessments he took recourse to reopen 
the assessments under section 147 by issuing the impugned notices under 
section 148 of the Act. In our view, the-Income-tax Officer has acted 
without jurisdiction.in issuing the impugned notices. 

15. For the reasons aforesaid, we set-aside the judgment of the 
learned Judge and make the Rule‘absolute. - We direct that a writin the 
nature of Certiorari issue quashing the impugned notices under section 
148 of the Income-tax Act, 1961. Further, we direct that a writ in the 
nature of Mandamus issue commanding the respondents not to give any 
effeet or further effect to the said notices or te any proceedings started 
thereon’ or any orders made pursuant to the same. 

16. -The appeal is allowed, but ia view of the facts and circums- 
tances of the case, there will be no order for costs. 

v Sharma, J.: I agree. 


AS.G. , 
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[ CIVIL APPELLATE JURISDICTION J] i 
Before Mr. Justice Arun Kumar Janah and Mr. Justice 
Sudhamoy Basu 
Decision : June 6, 1977 
Pannalal Biswas To us * eat bes i Appellant 
Versus 

Dilip Kamar Mondal & ors. TA ... Respondents* 

Document— Apparently a deed of seitleiment—laterpretalion ‘of and 
effect thereof—Partly a will and partly an instrument of settlement— 
Revocation of Will—Institation of suit challenging so-called deed of 
settlement amounts to revocatien of such Will. 

Evidence Act (1 of 1872), Sec, ILi—Proof of good faith in transac- 
tion whare one party is in relation ‘of active contidence—Onus of proving 
good faith fu transaction—Meternal uncle acting as defacto guardian 
during minority of plaintiff—Execution of deed of settlement by plaintiff 
immediately after attaining majority— Whether such a majorcan be expec- 
ted to have overcome the influence of defacto guardian after attaining 
majority—Whether Sec. III would be applicable to transaction effected 
by such a major. — 


Section III of the Evidence Act provides that where there is a question 


. as to the good faith of a transaction between the parties, one of whom 


stands to the other in a position of active confidence, the burden of pro- 
ving the good faith of the transaction is on the one of them who stands 
to the other in a position of active confidence. In the instant case there 
is ample evidence on record to show that Profulla (plaintiff’s meternal 


uncle) was acting as the defacto guardian of the plaintiff. No doubt 


onthe date of the disputed: document the plaintiff was aged about 2i 
years, but the fact remains that the document was executed soon after the 
plaintiff attained majority. A minor who is under the influence of his 
defacto guardian during his minority cannot be expected to come out of 
that influence merely on attaining majority or within a very short time 
thereafter. Moreover there are other attending facts and circumstances 
which go to indicate that the plaintiff relied upon the advice and guidance 
of Profulla in such matters. 


A dispute arose over the interpretation of the controversial deed of 
settlement which the plaintiff executed after attaining majority. The 
question was whether the said deed was a will or a deed of settlement 
or partly a Will and partly an instrument of settlement. Examining 
the different clauses of the said document, it appears that a part of it 
operates asa will. If that be the true position, then obviously itmust 
be held that by instituting the present suit, the plaintiff has revoked the 
Will inasmuch as a Will by its very nature is revokable. 


*Second Appeal No. 1369 of 1973 
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Cases referred to : 


(1) Satish Chandra Ghosh y. Kalidasi Dasi, 34 CLJ 529 

(2) Binoy Krishna Sadhukhan v. Santi Charan Sadhukhan, 62 CLJ 99 
(3) Chandmull v. Lachhminarain, ILR 22 All 162 

(4) - Tajoram Nath y. Baneswar Nath, AIR 1962 Assam 106 


Samir Kumar Mookerjee and Nirmal Kumar Manha .. Jor the Appellant 
Ramaprasantia Bagchi and Miss Nandita Ghose ae for the Respondents 
The judgment of the Court was as follows :— 
Janab, J. : This secbnd Appeal is by the plaintiff and it arises out of 
a suit for dectatation of the plaintiff’s title to the properties described in 
the schedule to the plaint. The plaintiff’s case in short is as follows :— 
One Upendra Nath Biswas, the father of the plaintiff and defendants 
nos. 3 and 4 was the owner of the disputed premises no. 22, Madan Paul 
Lane, Bhowanipore. Upendra died in 1340 B.S. leaving his widow Sind- 
dhubala, a son, the plaintiff and two daughters, defendants nos. 3 and 4. 
Sinddhubala is now dead. The’ plaintiff was a minor at the time of his 
father’s death. Sinddhubala brought her brother, Prafulla Kumar Mondal 
to help her in the management and protection of the property on behalf 
of the minors after Sinddhubala lost her husband. Prafulla used to 
manage the properly of the plaintiff. After the death of Sinddhubala, 
Prafulla was in sole charge of the family affairs of the plaintiff. Prafulla 
died sometime in the month of Bhadra, i373 B.S. leaving the defendants 
nos. 1,2,5 and 6 who are his heirs. In August, 1967 the defendant no. 2 gave 
-out that the defendants have become the owners of the disputed property 
and the plaintiff thus, became suspicious of ‘the conduct of the defendant 
no. 2. Thereafterthe plaintiff instructed one of his relatives to make a 
search in the Registration office at Alipur and on 6.9.67 he got a certified 
copy of the Deed of Settlement purported to have been executed by him 
in favour of Prafulla and one Khodanmani Dasi on 9.10.45. The plaintiff 
was surprised to come to know the contents of the Deed that in order to 
give effect the last wish of the plaintiff’s deceased father he created the 
Deed of Settlement. It was alleged that sometime in 1945 when the 
plaintiff was still a minor he sold some paternal property for the purpose 
of raising money in order to meet the marriage expenses of his sister the 
defendant no. 4. Taking advantage of the minority of the plainuff 
Prafulla, the maternal uncle, obtained-the Deed of Settlement. It was a 
fraudulent document obtained by mis-representation. It was further 
alleged. that the said maternal uncle Prafulla was really a trustee for the 
plaintiff and as a trustee and- guardian he used to manage the properly 
and used to live in -the plaintiff’s family with the leave and licenee of the 
latter. The plaintiff never intended to execute the - Deed of Settlement 
which was never acted upon. On ‘these, allegations the. plaintiff filed the 
suit for a declaration that the Deed of Settlement dated 9th October, 1945 
is void and the defendants nos. 1,2,5 and 6 had acquired no right, title 
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and interest in the disputed property by virtue of the said Deed. The 
plaintiff also prayed for a declaration of his title to the disputed property. 
2. The suit was contested by the defendant nos. 1,2, 5 and 6. They 
filed a joint written statcinent alleging that the suit is barred by limitation. 
It was denied that the plaintiff was a minor at the time when the Deed of 
Settlement was executed, According to the defendants Upendra Nath 
Biswas brought his brother-in-law Prafulla when -he was 6/7 Years old.’ 
Prafulla was brought up by Upendra as his son. Prafulla contributed a con- 
siderable sum of money towards the purchase price of the disputed property 
and for the mar, iage of his sister. He used to maintain the family of the: 
plaintiff and to look after the litigation of the said property. Having regard - 
to the services rendered by Prafulla the plaintiff’s father during his lifetime 
expressed his intention for making some permanent settlement for Prafulla 
and his sister Khodanmani in respect of the property. The plaintiff's 
father died prematurely and he could not give effect his last will but he 
left instruction for fulfilling his last desire. It was alleged that in pur- 
suance of the last Wish of Upendra the plaintiff executed the Deed of 
Settlement out of his will at a time when he was a major. It was alleged 
that the plaintiff was all along aware of the Deed since its registration, 
It was denied that the plaintiff continued in possession of the disputed 
property inspite of Deed of Settlement. It was alleged that the plaintiff 


not having asked for recovery of possession the suit is a by Section 34 
. of the Specific Relief Act. 


3. The trial court found that the possession of the disputed property 
is with the plaintiff and, therefore, he was not required to pray for reco- 
very of possession. Upon that view the trial court held that the suit was 
not hit by Section 34 of the Specifics Relief Act. After considering the 
evidence adduced in the case the trial court came to the conclusion that 
the plaintiff was not a minor on 9th Ostober, - 1945 when he executed the 
impugned-Deed of Settlement. The trial-court further found that the 
plaintiff did not intend to execute the Deed of Settlement and that he was 
not aware of the contents of the said document. The trial court, therefor 
held that the document -was not binding upon him. Onthe question 
whether Prafulla contributed any money towards the running of the 
plaintiff’s household the-trial court found that the money earned by 
Prafulla from the shop which belonged to Upendra did not represent his 
income but it was the income from Upendra’s shop. The trial court — 
further held upon an interpretation of the disputed Deed of Settlement, 
Ext. A. that it was a will and the plaintiff by instituting the suit had 
revoked the will. The trial court accordingly passed a decree in favour 
of the plaintiff. Against the decree of the trial court an appeal was 
taken to the lower appellate court by the defendant nos. 1,2, 5 and 6. The 
lower appellate court affirmed the finding of the trial court that the plain- ` 
tiff was not a minor at the date of exeeution of the Deed of Settlement 
but diferred with the other findings of the trial court. The lower appellate 


1977 (25 CLJ] Pannalal Biswas v. Dilip Kumar Mondal 57 


court found that the execution of the Deed .of Settlement was not merely 
the plaintiff’s physical act of exeeution but it was his mental act. The 
lower appellate court also took the view that the Deed of Settlement was 


_ a document inter viyos and it was not a Will. The lower appellate court 


accordingly allowed the appeal and dismissed the suit. Against the said 
decision of the lower appellate court the present second appeal has been 
filed by the plaintiff. 

4. Mr. Mukherjee, learned Aiveadis appearing in support of the 
appeal, tried to assail the finding of the courts below that the plaintiff 
was not a minor at the time of execution of the Deed of Settlement. He 
contended that the said fiinding of the courts below was based, amongst 
others, on Ext. H which is the Admission Register of Bhowanipur Sishu 
Vidyalay, which showed that the plaintiff was aged 6 years 5 months on 
28.7.30. Mr. Mukherjee contended that this School Register was inad- 
missible in evidence and the courts below having based their decision on 
the said evidence the said finding cannot stand. Weare unable to accept 
this contention of Mr. Mukherjee inasmuch as, apart from Ext. H the 
courts below took into consideration other evidence in the case. Even 
if we leave Ext.H out of consideration those evidence on which the 
trial court and the lower appellate court based their decisions the conclusion 
would follow that the plaintiff was above the age of 18 years at the date 
of execution of the Deed of Settlement. We must therefore, proceed on 
the basis that the plaintiff executed the doeument after he had attained 
majority. - ý 

5... The objection which was raised on behalf.of the defendants 
that the suit was barred by section 34 of the Specific Relief Act inasmuch 


‘as the plaintiff did net ask for recovery of possession was not agitated 


before the lower appellate court. The trial court has recorded the find- 
ing on that issue in favour of the plaintiff and it has found that the 
possession of the disputed premises is with the plaintiff. That finding 
has not been reversed by the lower appellate: court. That point must, 
therefore, be found in favour of the plaintiff. 

6. The next contention which was urged on behalf of the appellant 
is that the lower appellate court erred in law'in proceeding to decide the 
case upon the footing that it was for the plaintiff to establish that the 
Deed of Settlement was vitiated on account of fraud and indue influence. 
It hag been contended that having regard to the relationship between 
the parties and having regard to the attending facts and circumstances 
the court of appeal below ought to have proceeded on the basis that it 
was for the defendant to satisfy the court that. the impugned Deed was 
executed by the plaintiff withdue understanding of the contents of the 
document and it was executed in good faith. On ‘this poipt the trial 


- court has found that there is no evidence on record that the document 


was executed by the plaintiff with full knowledge of the contents thereof. 


= * 
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It has further found that the plaintiff did not intend to execute the Deed 
in question. The lower appellate court has, on the other hand, found 
that the execution of the Deed was not merely the plaintiff’s physical act 
of execution but it was also his metal act. This conelusion has been 
arrived at from the fact that the lower appellate court found some dis- 
crepancy between the pleading and the plaintiff’s evidenee as to the 
time when and how the plaintiff came to know about the impunged Deed e 
of Settlement since the time of execution. In our view, this conclusion 
of the lower appellate court was not justified. Section 111 of the » 
Evidence Act provides that where there is a question as to the good faith 
of transaction between parties, one of whom stands to the other in a 
position of active confidence, the burden of proving the good faith of 
the transaction is on the party who is in a position of active confidence. 
In this case there is ample evidence on record to show that Prafulla was 
acting asthe de facto guardian of the plaintiff. No doubt that at the 
date of the disputed document the plaintiff was aged about 21 years, but 
the fact remains that the document was executed soon after the plaintiff 
attained majority. A minor who is under the influence of his de facto 
guardian during his minority cannot be expected to come out of that 
influence merely on attaining majority or within a very short time there- 
after. Moreover, there are other attending facts and circumstances 
which go to indicate that the plaintiff relied upon the advice and guidance 
of Prafulla in such matters. In his Tagore Law Lecture Sir Frederick 
Pollock while dealing with fidiciary relation, stated as follows :— 


“Different considerations arise when we comè to the- kind of 
fraud ' which is said to be presumed from the circumstances and con- 
dition of the parties. It is really a compound, in varying of propor- 
tions, fraud and moral coercion. With direct and positive coercion 
as a cause of avoiding contract we are not concerned. Moreover it 
is of extremely rare occurrence in modern times. It occurs only too 
frequently in judicial experience that a person in whom confidence is 
reposed by another, or who holds areal or apparent authority over 
that other, makes use of such confidence or authority for the purpose 
of obtaining advantage over that other which, but for such confidence 
or authority, he could not have obtained’. In such case it 1s seldom, 
if ever, possible to prove specific acts of deception, or of exercise 
of authority amounting to moral coercion. Yet the risk of abuse is 
obviously great. The law therefore reverses its usual rule of evidence 
in dealings between man and man. Commonly we do not presume, 
without specific indications, that there is anything contrary to good 
faith in transactions which on the face of them are regular... 

..when one party habitually 
os up te the: ather and is sada ‘by him, he can no longer be 
supposed capable, without special precautions of exercising that 
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independent judgment which is requisite for his consent to be free ..... 
-Therefore it is not enough for the law to say that gifts 

and beneficial agreements obtained by the abuse of authority or 
confidence, by Undue Influence as it is technical termed, are, avoid- 
able. It also throws the burden of proofon the party taking the 
benefit. Instead of requiring the parties seeking, restitution to prove, 
that the transaction was unrighteous, and his consent not free, it 
requires the parties resisting it to show that the consent was really 

. free, and that all due precautions were used to secure independent 
judgment.” 

In (1) Satis Chandra Ghosh v. Kalidasi Dasi, 34 Calcutta Law 
Journal 529 it was held by á Division Bench of this Court that there is a 
grave risk of failure of justice, if the general principles regarding indepen- 
dent and competent advice in the matter of execution of a document by 
a person in favour of another standing in a fidiciary character are moul- 
ded into inelastic formulas or erystalised into inflexible rules, and treated 
as a universal application regardless of the special facts and surrounding 
circumstances of the case which requires adjudication. Where there is a 
question of good faith of a transaction between the parties one of whom 
stands to the other in a position of active confidence, the burden of pro- 
Ving the good faith of the transaction is on the party who is in a position 
of active confidence. It was further observed that every variance between 
. pleading and proof is not fatal ; the court must Harari consider whether 
the objection is of form or of slibetanice: The rule that the allegations and 
the proof must correspond is intended,to serve a double purpose namely, 
-first to appraise the defendant distinetly and specifically of the case he is 
called upon to answer so that he may properly make his defence and may 
not be taken by surpise ; and secondly, to preserve an accurate record of 
the cause of action as a protection against a second proceeding founded 
upon the same allegations. The same view was expressed by another Divi- 
sion Bench of this Court in the case of, (2) -Benoy. Krishna Sadhukhan v. 
Santi Charan Sadhukhan, 62 Calcutta Law Journal 99. Inthe plaint as 
amended there is positive averment about the fidiciary relation between 
Prafulla and the plaintiff but there is no specific denial by the defendants 
in their written statement. 

7. The defence case, on the ther hand, is that the Deed of Settle- 
ment was executed by the plaintiff in defference to the last wishes of his 
father, Upendra. Upendra died on July.8, 1936. The disputed docu- 
ment was executed on October 9, 1945. If the document is executed to 
give effect to the last wishes of Upendra. there is no reason why the exec- 
ution thereof was delayed for over 9 years. In such circumstances it is 
only reasonable to expect .that the document would have been executed 
during the lifetime ‘of the plaintiff’s mother, Sinddhubala who died on 
5th January, 1941. It was argued on behalf of the respondents that as 

o 


t 
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the plaintiff was a minor when his father died he could not have executed 
the Deed of Settlement. But the plaintiff’s mother was living at that time 
and she was the de jura guardian ofthe plaintif. The plaintif could 
have executed the document through his natural guardian mother. The 
Deed of Settlement was executed ata time when the nccessity-arose for 
procuring money for the plaintiff’s sister's marriage. That was certainly 
not the appropriate time when such a document should normally have e 
been executed. The lower appllate court has put a great deal of emphasis 
on the fact that the plaintiff in his evidence had stated except the sale . 
deed Ext Dl he did not execute any other document. This statement of 
the plaintiff, in our view, has to be read in the context of the plaintiff’s 
Gage ahd also the statement he had made earlier in his deposition, namely, 
that his mama made all arrangements regarding the marriage of his 
sister and that his mama advised him to sell the Turf Road property for 
the marriage expenses of his sister. It appears from the Sale Deed, Ext, 
DI, and the Deed of transfer, Ext. A, that both the documents were written 
‘by one Harinaryan Bhattacharyya. In the Deed of Settlement, the 
plaintiff was-identified by Ardhendu Bhusan Majumdar who is one of thè 
pruchasers under the Deed of Sale. In the Deed of Sale the plaintiff was 
identified by Prafulla Kumar Mondal the maternal uncle of the plaintiff, 
Ardhendu Bhusan Majumdar is also one of the witnesses in the Deed of 
Settlement. It thus appears that except one of the witnesses in the .Deed— ~ 
of Settlement the same set of persons are involved in the two documents. 
The two documents were presented for registration on the same day and at 
the same time. Then as regards the motive for the execution of the Deed 
of Settlement, namely, that it was executed to give effect to the last wishes 
of Upendra, we get a different version from the evidence of Manorama, 
who has stated in her evidence that Panna executed a Deed so that all 
of us could live together. To the same effect is the evidence of Sm. Kir- 
onbala Mondal, the mother of Prafulla. This witness was asked whether 
she knew anything about the execution of a document by the plaintiff 
so that the defendants could have some interest m the disputed property. 
In answer to Q 44 she stated that the document was executed not for 
the purpose of giving some interest to the defendants but.so that the house 
- might not be sold. It also appears from the evidence that soon after the 
execution of the Sale Deed a house was constructed in Tollygung by 
Prafulla. P.W.3 Manorama, wife of Prafulla has given an explanation 
that the said house was constructed with the loan taken from Binapani, 
sister of Prafulla. Binapani was alive, butshe was not examined. The 
plaintiff’s evidence on the other hand is that the entire amount of Rs. 12, 
500/- received from the sale of Turf Road property was made over to 
Prafulla. Having regard to the relationship between the parties and the 
attending facts and circumstances we are of the opinion that it was for 
the defence te satisfy the court that the plaintiff executed the document 
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e.: 2 
in good faith knowing the contents thereof. This part of the case was 
lost sight of by the lower appellate court. We therefore, hold that the 
plaintiff was not aware of the contents of the Deed of Settlement, Ext. A., 
when the same was executed by him although at that.time he had attained 
the age of majority. 


8. Some argument was advanced before us ọn section 81 and 
section 88 of the Indian Trust Act. It was contended on behalf of the 
appellant that even if the plaintiff was aware of the contents of the Deed 
of Settlement Prafulla or his heirs in whose favour it was executed must 
hold the property for the benefit of the plaintiff in view of the provisions 
of sections 81 and 88 of the Trust, Act. In view of our findings recorded 
above that the plaintiff was not aware of the contents of Ext. A, the 
Deed of Settlement. it ig not necessary for us to go into this aspect of 
the case. 


9. The only other point which requires consideration is whether 
the disputed document, Ext. A, operates as a Deed of Settlement or it is a 
Will. The trial court has taken the view that the document operates as a 
Will. But the lower appellate court has taken a different view and has 
held that it is a Deed of Settlement. Before we proceed to discuss whether 
the said document operates as a Will or as a_ Deed of Settlement it 
would be convenient to refer to the relevant clauses of the said docu- 
ment. Inthe said document the plaintiff is described as the first party, 
Prafulla Kumar Mondal is described as the second party and Khodon- 
moni Dasi is described as the third party. After stating the relationship 
between’ the parties the document contains certain recitals giving reasons 
for the execution of the document. It then proceeds to mention the con- 
ditions on which the settlement is executed. Clasue (1) gives a right of 
residence to the second and the third party jointly with the first party in 
the property deseribed in the schedule without confering upon them any 
right to transfer. The second clause requires the first and the second 
parties to maintain the property and to pay the taxes therefor. The 
third clause deprives the first party of his right to transfer the property 
during the lifetime of the second and the third party. Clasues 4,5 and 6 
of the said document which are very material jor our present purpose are 
as follows : ~- 

“4. Ithe first party have not yet married. If in future I marry 
and I have children then my wife and my sons will get on my death 
half share of the property described in the schedule, in absolute right, 
with the right to make gift, sale or transfer. 

5. On the-death of the second party his sons will get half share of 
the property mentioned in the schedule, in absolute right, with the 
right to make gift, sale or transfer. 


6. IfI the first party die without getting marrjed then on my 
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death those sons of the second party who will then be alive will get in 
equal shares the entire 16 annas of the property mentioned ın the 
schedule in absolute right, with the right to make gift, sale or transfer ” 


The document further contains a proviso to the aforesaid clauses 4, 5 and 
6. It reads as follows :— 

“Be it mentioned that it is only after the death of the first, second 
and the third party that the wife and the sons of the first party and 
the sons of the second party will get the property mentioned in the 
schedule, in absolute right, in terms of the provisions contained in 
clauses 4, 5 and 6; but so long as any one of the first, second and the 
third party will be alive none of the aforesaid persons will get the 
property mentioned in the schedule in absolute right; they will have 
only a right to reside jointly.” 

10. It is to be noticed that by clause 4 the widow and the sons of 
the first party have been given absolute interest on the death of the first 
party. Similarly, by clause 5 the sons of the second party have been 
given the absolute interest on the death of the second party. Cause 6 
Provides that if the first party dies without getting married, those sons 
of the second party who will be alive then will get the entire 16 annas of 
the property mentioned in the schedule in equal shares in absolute right. 
From these provisions it was argued by Mr. Bagchi on behalf of the res- 
pondents that the interest created in favour of the sons of Prafulla was 
vested interest under section 19 of the Transfer of Property Act. It was 
further contended that it extended to the whole of the remaining interest 
of the transferor, namely, the plaintiff, in favour of the sons who might 
have been born. It was a valid transfer under section 13 of the Transfer 
of Property Act and the donees or the settlees acquired a vested right and 
they took it in absolute right. Mr. Mukherje: on the other hand, has 
argued that although clauses 4, 5 and 6 speak of absolute interest the 
proviso makes it Clear that unless and until the first, second and the 
third parties were all dead the persous mentioned in clauses 4, 5 and 
6 will have no absolute interest in the property but they will have a 
mere right of residence. It will be seen that in the proviso clauses 
4, 5 and 6 have been speciafically mentioned and it provides that 
the settlement made in favour of the persons in clauses 4, 5 and6 will 
take effect in absolute right only after the death of the first, second and 
the third party, and untill then those persons will have a mere right or 
residence. The proviso therefore controls clauses 4, 5 and 6. Or in 
other words, the said clauses do not come into operation until the death 
of all the first, second and the third parties. It was argued on behalf of 
the respondent that the first, second and third clauses would indicate that 
the document is a Deed of Settlement and it cannot be a Will because 
certain rights were conférred upon the second and the third party in 
presenti. No doubt the first three clauses confer such right on the persons 


a 
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mentioned therein. The question which then arises is whether the entire 
document is a Deed inter vivos or a part of it isa Deed inter vivos and 
another part a Will. The distinction between a Will and a Deed inter 


_ vivos'is illustrated by Jarman on Wills where ‘he says “if aman by Deed, 


limits lands to the use of himself for life, with remainder to the use of 
A in fee, the effect upsh the usufructuary enjoyment is ‘precisely the same 
as if he-should, by his will} make an immediate devise of such lands to 
A in fee; and yet the case fully illustrates the distinction in question; for, 
in the former instance, A immediately on the’ execution of the Deed, 
becomes entitled to a remainder in fée, though it is not to take effect in 
possession until the decease of the settlor, while, in the latter, he would 
take no interest whatever until the decease of the testator should have 
called the instrument’ into operation.” (Vide Jarman on Will, 8th Edi- 
tion, Chapter II page 26). To the same effect is the view which has been 
expressed by K. Shelley Bonnerjee in, his Tagore Law Lecture 1901 on 
the interpretation of Deeds, Wills and States in British India. In (3) 
Chandmul and another v. Lachhminarain, ILR 22 All 162 it was held by 
a Division Bench of the Allahabad High Court that a part of a document 


"may be a Will notwithstanding that the same document may contain 


other provisions which was meant to be carried into effect during the 
lifetime of the executant of that document. Mr. Bagchi on behalf of the 
respondents contended that no reason was given in the said decision for 
the conclusion arrived at and from the facts as statdd in the report the 
nature of the document is not clear and so the said decision should have 
no application in the present case. Itis true that the reasons for the 
decision have not been mentioned. But it seems that no reason was 
given because the matter arose out of a reference under section 17 of 
the Ajmere Courts’ Regulations. But Their Lordships in support of the 
decision'réferred to two English Cases and also the passage in Jarman 
on Wills noted hereinbefore. A similar question arose before the Assam 
High Court i in (4) Tajoram Nath and another v Baneswar Nath, AIR 1962 
Assam 106. A Division Bench of the Assam High Court held that there 
can be no objection iu law if one part of an instrument is operative asa 
will and another part of the same instrument operates as a document 
inter vivos giving possession and management of certain properties. In 
the present case as we have already seen clauses 1, 2 and 3 make certain 
provisions with regard to Prafulla and Khodonmoni. Clauses 4,5 and 6 
although mention that the persons mentioned therein ` would get in abso- 
lute right yet by virtue the proviso the said persons are not to get in 
absolute right until the death of the first, second and the third party. The 
proviso therefore controls clauses 4,5 and 6 and no right under the said 
clauses accrues to the persons mentioned therein until the death of all 
the three parties. Moreover, it would appear from,a reading of the afore- 
said three clauses along with the proviso that the extent Of the share or 
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interest which the sons of Prafulla will get. cannot be ascertained until 
the death of the plaintiff. The said provisions therefore can come into 
effect only after the death of all the three parties including the plaintiff. — 
In our view, therefore, this part of the document namely, clauses 4, 5 and 

6 read with the proviso operates as a Will. A Will by its very nature is ` 


revokable and the plaintiff by institution of the present suit has revoked 
the Will. 


For the reasons mentioned above, this appeal is allowed, The 
judgment and decree of the lower appellate court are set aside and those 
of the trial court are restored. 

In the eircumstances of the case, we however, make no order as to 
costs. 

Basu, J.: I agree. 


P.R. ———— 
- [CRIMINAL REVISIONAL JURISDICT ION ] 
Before Mr. Justice Anil Kumar Sen 
Decision: April 22, 1977 
Abani Chowdhury i, : a 7 Petitioner 
Versus 
State re re Opposite party” 


West Bengal Criminal Law EEE R (Special Courts) Aet 1949— 
Sec. 4(1)— Offences specified in Schedule are triable by Special Court— 
Offence commited by employee of ordinary General Insurance Company -- 
Company nationalised long after committai of offence by aecused—Offence 
falling within Schedule to Criminal Law Amendment (Special Court) Act— 
Charge sheet submitted after such nationalisatioa—Accased claiming trial 
before Special Court because he is public officer when charge sheet sub- 
mitted— Whether Magistrate is competent— Necessary requirements to be 
fulfilled for bringing particular case within special jurisdiction of Special 
Court for trial—Interpretation. 


The petitioner was an employee of a General Insuranee Company 
and while acting in such capacity he entered into a criminal conspiracy with 
others to commit offences of eriminal breach of trust in respect of funds of 
the Insurance Company and did commit such criminal breach of trust and 
other offences Such offences were commited in 1966-68 at a time when the 
General Insurance Companies had not been nationalised. These Companies 
were nationalised in 1972. The charge sheet was submitted long after such 
nationalisation and cognizance was taken thereon. It was sought to be ar- 
gued that on the day such cognizance was taken the accused person being 
an employee af a nationalised General Insurance Company was a public 

*Criminal Revision Case No. 1437 of 1976 
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servant and under the provisions of section 4 of the West Bengal Criminal 
Law Amendment (Special Courts) Act 1949, he could be tried only bya 
special court and not by the ordinary court ofthe Magistrate. This 
objection was taken before the learned Additional Chief Metropolitan 
Magistrate and the same was overruled. 


å HELD : Under the provisions of the Special Courts Act, the special court 
has the exclusive jurisdiction to try offences specified in the schedule to the 
e Act and the schedule enjoins that offences specified therein when committed 
by a public servant or an agent of the Goverment in his capacity of a public 
servant or in the course of his business as such agent are .so triable by the 
special court. Hence, in order to come within the purview of the Act, the 
offence must be committed by one in his capacity asa public servant. If an 
one commits such an offence not in such a capacity, he does not come within 
the purview of the Act only because he has become a public servant later on. 
The schedule makes it abandantly clear that the offences triable by the 
special court are offences committed by a public servant in their capacity as 
such. Even ifa public servant commits an offence. of the mature as is 
specified in the schedule not in his capacity as a public servant, he will not 
be triable under the special provisions of the Special Courts Act only 
because he holds the character of a public servant. That being the position, if 
the petitioner had commited the offence not asa public servant but in the 
capacity of an ordinary employee of an ordinary company, the fact that the 
company has since been nationalised and he has become a public servant 
would not render the offence triable by the Special Court. Therefore 
the learned Magistrate had jurisdiction to try the offence committed by the 
present petitioner. 


Cases referred to :— 
(1) An unreported decision of Amaresh kay and S. K. Chakravarti JJ. 
in Cr. Rule no. 1340 of 1966, dated 17.7.68 
(2) Manmal Bhutoria v. State of West Bengal, (1972) 17 CWN 460 
Nalin Chandra P and A. K. da ... for the Petitioner 
Somraj Dutt l ah - for the State 
The judgment of the Court was as follows :— 


This is a revisional application by one amongst the four aceused per- 
sons who are being prosecuted in G.R. Case 189/76 before the Additional 
Chief Metropolitan Magistrate, Calcutta on different charges under sections 
409/109, 467/109, 120B/409 and 477A of the Indian Penal Code. The 
Rule is directed against an order passed by the learned Additional 
Chief Metropolitan Magistrate dated August 28, 1976. By this erder the 
learned Magistrate tendered pardon to one of the accused under section 
306(1) of the Code of Criminal Procedure and he also over-rulged an obje- 
ction raised on behalf of the other three accused persons including the 
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present petitioner that the said Court had no jurisdiction to take cogniz- 
ance of the offences. 


2. So far asthe order granting pardon to one of the accused is 
concerned, though the validity thereof had been challenged in the revoisinal 
application, Mr. Banerjee, learned Advocate appearing in support of 
this Rule, in his usual fairness concedes that he is not ina position to 
support the challenge so made. This Rule, however, is pressed on the 
other point which was raised befere the learned Magistrate but was over- 
ruled by him. According to the prosecution, the accused persons or to 
be more precise the present petitioner was an employee of a General 
Insurance Company known as Union Co-operative Insurance Soeiety 
Limited, Bombay, and acting in such capacity he entered into a criminal 
conspiracy with others to commit offences of criminal breach of trust in 
respect of the fund of the Insurance Company and did commit such 
criminal breach of trust. For commission of such an offence, it is further 
alleged, there was falsification of accounts and forgery as well. Itis not 
in dispute that on the prosecution allegation such offences were committed 
during the period 1966-68 ata time when the General Insurance Com- 
panies had not been nationalised. These companies were, however, 
nationalised in the year 1972 by Act LVII of 1972. 

3. Undoubtedly the charge sheet was submitted - long after the 
nationalisation in the year 1972 and cognizance was taken thereon. It was, 
therefore, sought to be argued before the learned Additional Chief Metr- 
opolitan Magistrate that on the day such cognizance was taken the accused 
person being an employee of a nationalised General Insurance Company 
was a public servant and under the provisions of section 4 of the West 
Bengal Criminal Law Amendment (Special Courts) Act, 1949, he along 
with others could be tried only by a Special Court and not by the ordin- 
aty Court of the learned Magistrate. This objection was overruled by 
the learned Additional Chief Metropolitan Magistrate on the view that 
when the offence itself was committed by the accused person not in his 
capacity as a public servant it would not come within the schedule to the 
West Bengal Criminal Law Amendment (Special Courts) Act, 1949, and 
would not be triable by the Special Court. It is the correctness of this 
view which is being challenged before me in this revisional application by 
Mr. Banerjee, 

4. Aecording to Mr. Banerjee, the learned Magistrate went wrong 
in assuming jurisdietion over the case for trial. According to him, for 
determining jurisdiction the crucial date would be the date on which 
cognizance of the offence is being taken and not the date when the offence 
was committed, so that if on the date cognizance is taken the accused 
persons are public servants they could be tried only under the special 
provisions of the Spécial Courts Act and the jurisdiction of the ordinary 
courts would be ousted by virtue of the provision of section 4. Reliance 
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is placed by Mr. Banerjee on two earlier Bench decisions of this Court 
- one of which is (1) unreported and the other is the case of (2) Manmal 
Bhutoria-v. The State of West Bengal and others, 71 CWN 460. So far 
as the unreported Bench deeision is concerhed that was the decision of 
Amaresh Roy and S.K. Chakrabarti, JJ. in Criminal Revision Case No. 
1340 of 1966 disposed of on July 17, 1968. In my view this decision does 
not help Mr. Banerjee. It was the case of an offence under section 120B 
read with section 420 ‘of the Indian Penal Code being committed by an 
employee of a Life Insurance Company on a date subsequent to the 
nationalisation of such company. An objection was raised before the 
Division Bench that though the company was nationalised since the 
definition of ‘public servant’ as in section 21 of the Indian Penal Code 
had not .yet been amended to include employees of such nationalised 
companies, the accused person could not be brought within the purview 
of the Special Courts Act. This objection was over-ruled by the Divi- 
sion Bench on the view that even if the aecused person was nota publie 
servant he was an agent dealing with the property belonging to the 
Government and as such would come. within the purview of the Special 
Courts Act. It was not a case where the offence was committed prior to 
nationalisation as in the present case. Obviously, therefore, the offence 
having been committed after the nationalisation by a person who was 
found to be in the position of an agent dealing with the preperty of the 
Government the Special- Courts Act was held to be applicable to such a 
. person. This decision, therefore, does not help usin deciding the issue 
now raised before me. 

5. Strong reliance, however, was ; placed by Mr. Banerjee on the 
other reported Bench decision of -this Court in the case of Manmal 
Bhutoria v. The State of West Bengal and others. In that case one of the 
accused persons committing the offence did so acting as a public servant 
but he ceased to be a public servant on the date the allotment was made or 
the cognizance was taken. The question that was agitated before the 
Division Bench was as to whether the case could still be triable by the 
Special Court under the provisions of Special Courts Act only because 
one of the accused persons while committing the offence did so as a 
public servant though he had ceased to bea public servant ‘since before 
the Special Court could take cognizance of the offence. On the construc- 
tion of the provisions of sections. 10, 4i) and 4(ii) of the Special Courts 
Aet thé learned Judges came to the conclusion that a public servant who 
has ceased to be a public servant on the day cognizance was taken can 
not be prosecuted even in respect of a scheduled offence under-the special 
_ provisions of the two statutes, namely, Special Courts Act 1949, and the 
Prevention of Corruption Act. It was observed “the scheduled offences 
under the West Bengal Criminal Law Amtndment (Special Courts) 
Act, 1949 and the Prevention of Corruption Act, 1947 car? be committed 
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only by a public servant and the trial of such a person will be in accor- 
dance with the provisions thereof, but a public servant who has ceased 
to be a public servant can neither be prosecuted in respect of any 
schedule offence nor of an offence under section 5(2) of the Prevention 
of Corruption Act and as such the trial of sush a person cannot be in 
accordance with the provisions of those two statutes”. From the princi- 
ples so laid down it has been sought to be argued by Mr. Banerjee as a 
converse proposition that even if the person who commits an offence as 
is specified in the schedule was not a public servant on the day it was so 
committed if- he subsequently becomes a public servant on the date 
cognizance is taken, he comes under the purview of the Act so that 
Special Court alone would have jurisdiction to try such a case and 
ordinary courts will have no jurisdiction. With respect, however, I am 
unable to accept this contention since the proposition sought to be 
deduced by Mr. Banerjee does not follow as a necessary corollary from 
the principle laid down. This position would be clear when we consider 
the; reasons given by the learned Judges in arriving at their conclusion, as 
aforesaid. It was pointed out that a public servant who has ceased to 
be a public servant on the date cognizance is taken would not be entitled 
to the special protection and advantages under section 6 of the Prevention 
of Corruption Act but if he still be triable by the Special Court he would 
‘be subjected to all the disadvantages under the Prevention of Corruption 
Act. This will create an anomaly inconsistent with section 10 of the 
Special Courts Act and would also result in discrimination. To avoid 
such a situation it was, therefore, concluded that once the accused-public 
servant ceases to bea public servant before cognizance is taken, he 
ceases to be triable any more under the special provisions of those two 
Special Act. 


- 6. But this decision proceeded on the basis that the offence com- 
plained of isan offence coming within the purview of the Schedule to 
the Special Courts Act and had not the publio servant eeased to remain 
as such, he could have been tried under the provisions of that Act. But 
here the question is different and more fundamental. Under the provi- 
sions ef the Special Court Act, the Special Court has been conferred 
exclusive jurisdiction to try offences specified in the Schedule and the 
Sehedule enjoins that offences specified therein when committed by a 
public servant or an agent of the Government in his capacity of a public 
servant or in the way of his business as such agent are so triable by the 
Special Court.. Therefore, in order to come within the purview of the 
Act, the offence must have te be committed by one in his capacity as a 
public servant. If one commits such an offence not in -such a capacity, 
he does not come within the purview of the Act only because he has be- 
come a public servart lafer on. The learned Magistrate, in my opinion, 
was therefore, right in his conclusion that the schedule makes it amply 
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clear that the offences triable by the Special Court are offences committed 
by a public servant in their capacity as such. Even now if a public 
servant commits an offence of the nature as is specified in the schedule 
not in his capacity asa public servant he will certainly not be triable 
under the special provisions of the Special Courts Act only because he 
holds the character of a public servant. That being the position, if the 
petitioner in the present case had committed the offence not as a public 
servant but in the capacity of an ordinary employee of an ordinary com- 
pany, the fact that the company has since been nationalised and he kas 
become a public servant would not render-the offence triable by the Special 
Court. In this view, Iam of the opinion that the learned Judge was 
right in-his conclusion that he had jurisdiction to try the offences when 
he over-ruled the objection raised by the petitioner in this regard. 

7. On the conclusion above, this application fails and the Rule is 
discharged. 


Let the records be sent down as early as possible. 


N.C.S. 
Į CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt 
Decision: June 16, 1977 
Loken Bose .. eh: a ...Petitioner 
yersus 
Sm. Ashima Dey & Anr.. . ... Opposite-Parties 


Civil Procedure Code (5 of 1908) Or. 39, rules 18 2— Temporary 
mandatory injunetion—Restoration for water supply in tenants flat— 
Relief specially provided in sec. 34 of W. B. Premises Tenancy Act 1956— 
Rent Controller has jurisdiction to grant such relief— Whether such 
special provision in 1956 Act would bea bar to the entertainment of 
application under Order 39, rules 1 & 2 of the Code by Civil Court for 
granting same or similar relief. 


The tenant defendant made an application under Or. 39 rules 1 and 
2 of the Code of Civil Procedure wherein he prayed for an interim 
injunction directing the plaintiff landlord to restore water supply to his 
flat. The said application was filed in connection with an ejectment Suit 
filed against him by his landlord. The trial eourt rejected the defendant’s 
application on the ground that in an ejectment suit the court would have 
no jurisdictien to entertain an application for the grant of relief in respect 
of matters as provided for in section 34 ofthe West Bengal Premises 
Tenancy Act 1956 ar 

*Civil Rule no. 2993 of 1976 
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HELD: There is nothing in section 34 or in any other provision 
in the Act of 1956 which bars either expressly or by necessary implication 
the jurisdiction of the Civil Court to grant. the same or similar relief to a 
tenant who is a defendant in a suit for eviction. i 

In an ejectment suit, the power of the Civil Court to grant temporary 
mandatory injunction for restoration of essential services, has not been 
fettered or restricted by section 34 of the West Bengal Premises Tenancy 
Act 1956. Hence the trial court went wrong in rejecting the defendant's 
application under Order 39 of the Code on the plea that it was not 
maintainable. 

Jnanendra Nath Baksi .. ae Sa for the petitioner 


Ranen Mitra . .. for the opposite party no. I 

The inai of the Court was as follows : — 

This Rule is at the instance ef the tenant-defendant in a suit for 
ejectment and it is directed against an order of the learned Munsif dis- 
missing his application under Order 39 Rules | and 2 of the Code of 
Civil Procedure. In the said application, the defendant prayed for a 
temporary mandatory injunction, directing the plaintiff landlord to restore 
water supply to the first floor of premises no. 4/1, Russa Road, South, 
First Lane, Jadabpur, Calcutta. The learned Munsif dismissed the said 
upplication of the defendant on the ground that in view of section 34 of 
the West Bengal Premises Tenancy Act, 1956, the application was not 
maintainable. In other words, the learned Munsif took the view that in 
a suit for ejectment the court will have no jurisdiction to entertain an 
application for the grant of relief in respect of matters as provided for in 
section 34 of the Act. 

2. Under section 34, the Controller has been authorised to grant 
relief to the tenant for the making of repairs and taking of measures for 
the maintenance of essential services There is nothing in section 34 or 
in any other provisions of the West Bengal Premises Tenancy Act, 1956 
which bars either expressly or by necessary implications the jurisdictioa 
of the Civil Court to grant the same or similar relief to a tenant who 18 a 
defendant in a suit for cjectment. It is true that the remedy under section 
34 is a speedy remedy which a tenant can avail of for the restoration of 
essential services to and repairs of the premises. But, if the tenant has 
an additional remedy under any other law, I do not think that he should 
be deprived of that remedy. 

3. Itis, however, contended on behalf on the plaintiff opposite 
party that as a special remedy has been provided for in the statute for 
the grant of relief to the tenant as mentioned in section 34, it should be 
presumed that by necessary implication the legislature has barred the 
jurisdiction of the civil court to grant the same relief to the tenant in a 
suit for ejectment. I'am unable to accept this contentious. The bar of 
jurisdiction of a civil court should not be readily inferred. It is not 
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the intention of the legislature to drive a tenant to a separate proceeding 
under section 34 to avail of the relief as provided for therein. If, in spite 
of the fact that a suit for eviction is pending, the tenant has to approach 
the Controller under section 34 for the restoration of essential services to 
the premises, it will mean multiplicity of proceedings. Moreover, a 
‘temporary injunction under Ordér 39, Rules 1 and 2 of the Code of Civil 
Procedure is granted in aid of the legal right of the party who seeks such - 
an injunction. The duration of such injunction will be for the period 
during which the suit will continue. It does not at all stand to reason that 
by enacting section 34, the legislature has impliedly curtailed the power 
of the Court under Order 39, Rules 1 and 2 of the Code of Civil Proce- 
dure in respect of the matters’ provided for in section 34. Ina suit for 
eviction, the power of the court to grant temporary mandatory injunction 
for the restoration of essential services, in my view, has not been fettered 
or restricted by the provision of section 34 of the Act. In thése circumsta- 
nces, I hold that the learned Munsif was not right in ‘dismissing the 
application of the defendant petitioner on the ground that it was not 
maintainable. The learned Munsif has, therefore, failed to exercise his 
jurisdiction vested in him by law by dismissing the application for tem- 
porary injunction. The order of the learned Munsif is accordingly set 
aside and he is directed to dispose of the application on merits in accor- 
dance with'law. The’ Rule is made absolute, but there will be no order 
as to costs. 
S P.T. 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 
Decision : May 4, 1977 . 
one Ali Shah & Ors.. | one T Petitioners 
| Versus 
; - Commissioner of Wakf, West Bengal & Ors. ie Respondents* 


Bengal Wakf Aet (13 of 1934), Secs. 28 & 54—Commissioner and 
Board to carry out purposes of wakfs—To aet in conformity with directions 
of wakif—Pewer to Commissioner to grant sanction to transfer of property 
— Obligation- of Commissioner before granting such sarction— Conduct of 
parties— Court may look to the conduct of parties for drawing inference. 

© Sk. Hazari Wakf Estate was created by one Sk. Hazari by execution 
of a deed which was registered sometime in 1923. The writ petitioners 
claim that they are the beneficiaries of the said Wakf Estate. The peti- 
tioners have challenged an order of the Commissioner of Wakfs allowing 
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the present Mutwallis to sell a piece of land out of the said wakf estate. 
The impugned order was made ın exercise of his powers under section 54 
of the Bengal Wakf Act 1934. 

Section 54 of the Act imposes certain obligations upon the Commis- 
sioner of Wakfs before any action can be taken by him. The first obliga- 
tion is that the Commissioner is required to give notice to the benefi- 
ciaries of the wakf estate or persons interested about the proposed action, 
when the service of such notice has been effected, the Commissioner 19 
required to give a hearing to such persons interested, if any hearing is 
asked for. When the Commissioner has discharged those obligation, then 
he may take the necessary actions within the meaning of section 54, 
Moreover under section 28 of the Act, the Commissioner is required to 
consider the intention of the wakif and the directions as contained in the 
wakf deed. 

In writ proceedings, it is open to the court to look to the conduct 
of the parties, to examine the surrounding circumstances and to draw 
necessary inferences therefrom. The petitioners herein have challenged 
the order of the Commissioner granting sanction to the action of the 
Mutwallies. But, it appears that the petitioners had also joined hands in 
leasing eut land of the wakf estate contrary to the intention of the wakif 
and the directions contained in the wakf deed. That being so, the peti- 
tioners are estopped by their conduct from challenging the impugned order 
of Commissioner sanctioning the action of the Mutwallis. 


J. Islam ae .. for the Petitioners 
Bhabesh Chandra Ghosh Roy: 2 se for the ‘Responiienis 3 and 4 
Miss Sarada Parmar gag ... for the Respondent no. 1 


The judgment of the Court was as follows :— 

The petitioners who claim to be beneficiaries of Sk. Hazari Wakf 
Estate, which was created by one Sk. Hazari, son of Haji Multan of 
English Bazar, Malda, by a registered deed of Wakf dated 1.2.1923, has 
impeached an order in annexure “D”, which is dated February, 23, 1973, 
and issued by the Commissioner of Wakf, West Bengal allowing thereby 
a joint petition dated January 10, 1973, praying for compromise of a Suit 
and sale of 4 cottahs of land at Rs. 2000/- per cottah, under khatian No. 
137 out of Dag No. 78 of Mouza Maheshmati, to one Shri Ramendra 
Kumar Banik (respondent No. 5), by the present Mutwallis Md. Reazul 
Islam and Md. Serajul Islam (respondents Nos. 3 and 4). 

2. It has been stated that the said Wakf was ‘created for some 
specified purposes and specific intentions. Such purposes and intentions 
would be available from the Wakf deed which is annexure “A” to the 
petition. By the said deed, particularly it was stipulated amongst others 
that in any event the Wakf property would not be transferred by anybody 
including the Mutwalli and his other heirs in any way viz, by way of sale, 
gift and exchange eto. It has also been stipulated in the said Wakf deed 
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` that the last Mutwalli should neminate his ‘successor Mutwalli. It has 


been alleged by the petitioners that after the death of one Abdul Ahmed, 
the second Mutwalli, there has been no such nomination of the succeed- 
iag Mutwalli. Such statement has been made for the purpose of estab- 
lishing the charge against the present Mutwallis, who are respondents 
Nos. 3 and 4, not having been duly appointed by valid nomination and 


as such the transfer, particulars whereof would be mentioned ' hereinafter 


as made by the present Mutwallis or any aetion taken by them for the 


* sale of lands in question to the respondent No. 5, was irregular. 


3. It appears from the affidavit filed by the respondent Nos. 3 and 
4 appearing through Bhabesh Ghosh Roy that previously the petitioners 
have leased out properties belonging to the Wakf Estate and more parti- 
cularly properties as involved in this petition fer 99 years. Such lease 
was effective on and from July 21, 1971. 

4. Asuit, being O. C Suit No. lof 1971, was instituted in the 
court of the First Munsif, Malda, by. the Mutwallis, who were respon- 
dent Nos. 2, 3 and 4 herein against the said respondent No. 5, Ramendra 
Kumar Banik and another, for declaration that the transfer which was 
made was fraudulent. Another Suit, being Suit No. II of 1975, was also 
filed in the court of the learned Subordinate Judge, Malda, for the 
removal of Mutwalli Abdul Ahmed and for appoixtment of proper 
Mutwallis in respect of the said Wakf Estate. It appears from the state- 
ments as made in the petition of the said respondents Nos. 3 and 4 that 
all the beneficiaries including the petitioners were parties to the said suit, 
being Suit No 11/57. During the pendency of the suit, Abdul Ahmed 
respondent No. 2 died and his heirs were duly sibstituted. Ultimately, 
a compromise decree was passed in the said suit by the learned 
Subordinate Judge on September 11, 1959, appointing respondent Nos. 2, 
3 and 4 herein as Mutwallis of the said Wakf Estate. Of the said 
Mutwallis one Abdul Ahmed has admittedly left for Pakistan now known 
as Bangladesh and admittedly the respondents Nos. 3 and 4 are acting as 
Mutwallis. Such acting on their part,-of course, has been denied and dis- 
puted by the petitioners Be that as it may, those Mutwallis respondent 
Nos. 3 and 4 made an application before the Commissioner of Wakf 
respondent No. 1 on January 10, 1973 for necessary permission or sanc- 
tion to execute a solenama for the purpose as mentioned in annexure C 
and whereupon the sanction in annexure D was granted. 

5S. Mr. Islam appearing in support of the Rule has stated that such 
sanction was irregular and void because while granting such sanction, the 
intention of the maker of the deed has not been honoured. He also sub- 
mitted that the sanction as granted is also inoperative and void, apart 
from being against prineiple of natural justice, as there was non-com- 
pliance with the provisions ef sections 28 and 54 of the Bengal Wakf 
Act 1934, as modified upto 10th April 1961. He submitted that section 54 
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which deals with the power of the Commissioner to grant sanction in 
respect of transfer, requires that before such sanction is granted, a notice 
to persons interested, in such manner as the Commissioner may think 
fit, should be given and on such notice being issued those interested per- 
sons must be heard. That fact, according to Mr. Islam, not having been 
complied with, the action in granting the necessary sanction became in- 
operative. He also submitted that this inaction on the part of the respon- e 
dents was also against the principles of natural justice. Mr. Islam further 
referred to seetion 28, wherein it has been specifically mentioned that the - 
intention of the maker or the directions as contained in the Wakf Deed 
should be considered by the Commissioner and in the instant case steps 
have not been taken according to the terms as mentioned therein and 
sueh procedure not having been duly followed, the sanction whieh was 
granted, was also inoperative. 


6. Miss. Parmar appearing for respondent No. 1 was granted time 
to inform this Court whether any notice in terms of section 54 was issued 
or persons interested viz, the petitioners herein, were heard in the matter. 
It was also required of her to inform this Court, whether the Commissioner 
has recorded any reason for not effecting service of the notice on the 
interested persons. She on instructions, has informed this Court that 
neither any such notice was issued by the Commissioner nor he has 
recorded any reason for not issuing such notice to the petitioners herein. 
Reading section 54, I am of the view that before any action is taken in 
the manner which has been done in the instant case, it was required of the 
Commissiener, respondent No. I to issue a notice on the beneficiaries or 
persons, interested viz, the petitioners in this case and on such notice being 
given it was also obligatory on his part to give the petitioners a hearing 
if they had asked for the same, before granting necessary sanction in terms 
of Annexure D. It is also obvious that under section 28 the Commissioner 
in the instant case was required to consider the intention of the Wakif or 
the directions as contained in the Wakf Deed. 


ped 


7. Mr. Ghosh Roy appearing for respondents Nos. 3 and 4, has 
stated.that this Rule at the instance of the petitioners who have not 
admittedly acted ina bonafide manner and that too on consideration of 
their conduct particulars whereof have been mentioned hereinbefore, 
should not be entertained. He further submitted that the sale in the 
instant case having been effected by execution of a deed on March 16, 
1973 and the Rule having been obtained thereafter on May 17, 1973, this 
Court should not also make any interference or pass any order whereby 
an act which has become final would be rejected or given a gobye. That 
apart, he submitted that when the petitioners for the self-same lands 
have acted contrary to the intention of the Wakf, by leasing out to respo- 
ndent No. 5, they carmot now turn round and say that the sanction which 
has been obtained for the sale of 4 cottahs of lands out of those lands, 
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which were already leased out to respondent No. 5 by the present Mutw- 
allis, would be invalid. 


8. It is true that in a Writ proceeding the conduct of the petitioners 
_ will have to be considered Here, in.the instant case, there is no doubt 
that the petitioners-:themselves had taken steps im leasing out the land as 
aforesaid, against the intention of the Wakif and the directions contained 
in the Wakf Deed.- In this matter, Mr. Ghosh Roy is quite correet in 
submitting that the petitioners would be bound by their own conduct and 
as such, they will not be entitled to challenge the sanction as given, in this 
proceeding. That apart, admittedly the petitioners herein” were parties 
in the suit, wherein necessary sanction was obtained for effecting the 
settlement and which in fact has been compromised. There is no evidence 
forth-coming as to whether the petitioners themselves, before the sult was 
settled in the manner and circumstances a8 mentioned hereinbefore, have 
raised any objection. They had every right to have the matter regarding 
thie irregular sanction, thrashed out before the suit was directed to be set- 
tled or which has actually been settled and they, not having taken such 
steps would be estopped from raising any plea, the effect - whereof would 
be to bye-pass the effect of the decree, which was so and duly passed by 
the proper court. | ae 2 4 : 

9. Mr. Islam also raised a point regarding validity of the appoint- 
ment of the present Mutwallis. But in view of the prayers as made On 
the basis of the order in Annexure D, I am-not required to make any 
determination on that point, and the more so when admittedly a suit has 

= been filed ia 1972 by the petitioners, for removal of Mutwallis, and the 
said suit is still pending. 

10. In view of the above. the application fails, so also the Rule and 
the same-is discharged. There will be no order as to eosts. Let it be 
recorded that this will not prejudice the rights ‘of the petitioners, if they 
have any other forum for the purpose of having the necessary redress. 
Although Mr. Ghosh Rey mentioned that affidavit has been served on Mr. 
Islam, Mr. Islam ha’ mide it clear that he has not been able to file any 
reply because such affidavit has. been misplaced. In any event, he has not 
admitted the allegation contained in the opposition. Mr. Islam further 
prayed for a direction that the character of the suit property should not 
be changed for six weeks. To that Mr. Ghosh Roy has not objected and 
as such I direct that the character of the suit property should not be 
changed for six weeks. 

S.P.T. 


76 Marzina Bibi v. Musst. Anjuman Bibi [1977e(2) CLJ 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice-Anil Kumar Sen 
Decision: June 23, 1977 
Marzina Bibi & Ors. avi i sah site Appellar ts 
Versus | 

Musst. Apnjaman Bibi & Ors. ie “a ... Respondents* 

Mahomedan Law—Deed of Settlement—Construction of— Creation 
of life estate with restrictive stipulations— Whether an absolute gift or 
mere transfer of usufruct—‘Ayn’ and ‘Manafi’, meaning of. 

What is the legal effect of a life estate created by a deed of settlement 
in favour of two settlees (where the parties are Mahomedans and are 
governed by the Mahomedan Law) ? 

HELD: A grant creating a limited interest when the same can be cons- 
trued without any inconsistency as one limited to the use of the property and 
the enjoyment of the usufruct thereof should be upheld. If on such a cons- 
truction it ts found that the grantor merely granted a life interest by way of 
transfer of the use of the property and not the corpus then it must be held to 
be valid. The Deed of Settlement in the present case recites that the Settlor 
is divesting herself of the property which is being given to the Settlees by the 
Deed of Settlement and that the Settlees during their life time would enjoy and 
possess the property being vested with such right and interest as. the Settlor 
had by paying rents to the landlord. To such possession and enjoyment by the 
Settlees neither the Settlor nor her hiers or legal representatives shall be 
entitled to raise any claim or objection. Simultaneously, however, the Deed 
of Settlement goes to recite that the Settlees will have no right of aliena- 
tion or creation of any encumbrance thereon and that on their death the 
property would revert to the Settlor’s estate and possession. Construing the 
grant as aforesaid, in its substance, it appears that the Settlor intended and ` 
created merely a life interest in favour of the Settlees but never intended to 
convey the corpus. Much stress was laid on the fact that the Settlees were 
vested with the rights of the Setilor in the property but those words are 
to be interpreted in the light of its context. It is quite clear that Settlees 
were being given the right to use and enjoy the property during their life 
time without any power of alienation or creation of any encumbrance thereon. 
Vesting of the Settlor’s right and interest in the property in the Settlees 
is limited for the purpose of such enjoyment and use of the property and not 
for acquiring any ownership therein because that will not be consistent with 
the grant itself. Apart from the fact that in the instant Deed of Settlement 
there is a clear provision for reversion to the donor’s estate, still the Deed 
makes it clear and specific that what is being granted is merely a life interest 
and nothing more. Hence the grant in the present case is a life estate which 
is valid in Mahomedan Law. Consequently, on the death of the two Settlees 
the Same reverted to the Settlor’s heir and legal representative, the plaintiff. 

*Appeal from Appellate Decree no. 1494 of 1969 
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Cases referred to : 


(I) Humeeda y. Badloon, (1872) 17 WR 525 (P.C.) 
(2) Abdul Gafoor y. Nijamudin, (1892) 19 ITA 170 
(3) Amjad Khan v. Asraf Khan, AIR 1925 Oudh 568 
(4) Amjad Khan y. Ashraf Khan, (1929) 56 IA 213: AIR 1929 PC 149 
(5) Sardar Nawazish Ali Khan y. Sardar Ali Raza Khan, (1948) 75 
IA 62 
(6) Anjuman Ara Begum v. Nawab Asif-Kader, ILR (1955) 2 Cal 109 
(7) Sk. Mastan Bi y. Sk Bhikari Sahab, AIR 1958 AP 751 
(8) Siddiq Ahmad v. Wilayat Ahmad, AIR 1952 All 1 
Prabir Kumar Samanta ee eek ... for the Appellants 
C., F. Ali and Rafique Ahmed P .. Jor the Respondents 
The judgment of the Coart was as follows: :— 


In this appeal from an appellate deeree and in the revisional applic- 
ation in the alternative the point that arises for consideration is as to what 
is the true legal effect of a life interest created by a Deed of Settlement 
dated March 11, 1944, in favour of two of the Settlees. The two courts 
below had differed in their views. The trial court held that the settle- 
ment amounted to a gift, the stipulation that it would be limited to the 
life of the Settlees is a condition which derogates from the absoluteness of 
the gift and such a stipulation being unknown in Mahomedan Law, the 
gift would prevail though the stipulation is void. Thè court of appeal 
below, however held to the contrary that there was no bar to the creation 
of a life estate under the Mahomedan Law so that under the settlement the 


Settlees got the lands for enjoyment during their lifetime and not beyond 
that. : 


2. ‘To appreciate the real dispute between the parties and.decide 
the point raised in this appeal it would be necessary to refer to the facts 
in the background whieh may be stated shortly as follows. 


3. One Aduri Bibi by a registered Deed of Settlement dated March 
11, 1944, settled the disputed lands in favour of two ladies, namely, Sm. 
Sarijan Bibi and Sm. Amena Bibi for their life. The settlement provided 
- that on the death of the Settlees the lands would revert to the estate of 
the Settlor and to its possession. The Settlement also provided that the 
Settlees would have no right to transfer or encumber the lands in any 
manner. In the revisional survey records the lands were recorded in the 
name of the two Settlees, as aforesaid. . 

: 4. On January 9, 1964, Meher Ali, son of Aduri Bibi instituted 
the suit out of which the present appeal arises. It was a suit for declara- 
tion of title, for confirmation of possession and permanent injunction. 
According to the plaintiff on the death of Amena Bibi and Sarijan Bibi 
the suit lands reverted to him as the surviving sole heir and legal represen- 
tative of Aduri Bibi and he possessed the suit lands since such reversion 
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but the defendants who are the daughters of Amena were threatening to 
disturb his possession onthe basis of the record of rights in favour of 
Amena and Sarijan Bibi. Hence, the suit. 


5. In contesting the suit the defendants claimed absolute. title to the 
suit property. According to them, under the Settlement from Aduri Bibt 
Amena and Sarijan acquired absolute title since creation ofa life estate 
is not within the sanction ef the Mahomedan Law. The defendants further 
claimed to be ın possession of the suit lands and they denied the plaintiff’s 
title or possession in respect thereof. 

6. The suit was dismissed by the trial court since the said court 
upheld the defence contention that under the Settlement Amena and 
Sarijan acquired absolute interest in the suit lands and, as such, the same 
` could not revert to the Settlor or her heir. As indicated hereinbefore, the 

learned judge in the trial court construed the Settlement to be a gift and 
the stipulation that it would revert to the donor’s estate on the death of 
the Settlees as a condition derogating from the absoluteness of the gift so 
that the stipulation was void and the gift was absolute. 

7. The original plaintiff being dead, his heirs and legal represent- 
atives preferred an appeal. The learned judge in the appellate court 
reversed the finding of the trial court as to the effect of the Settlement. 
The learned judge in the court of appeal below held on the other hand 
that there is no legal bar to creation of a life estate under the Mahomedan 
Law so that by the Settlement what was provided was that the two Settlees 
would possess the suit lands till their death and the same would revert’ to 
the estate of the Settlor, Aduri Bibi. The Deed of Settlement, therefore, 
created a life estate simplicitor and not gift with a condition so that the 
Settlees did not get the suit lands absolutely and the defendants did not 
acquire any interest thereto after the death of the Settlees. The learned 
judge of the court of appeal below, however, did not accept the plaintiff’s 
case of possession but found possession with the defendants and remanded 
the suit allowing an opportunity to the plaintiff to amend the plaint "y 
incorporating a prayer for recovery of possession., 

8. Itis against the aforesaid order of remand that the smack 
appeal has been filed with the alternative application for revision. Mr. 
Samanta appearing in support of this appeal has strongly contended 
that the court of appeal below erred in law in upholding the creation of a 
life interest which is unknown in Mahomedan Law. In arguing this 
appeal very ably it has been contended by Mr. Samanta that life estate 
in law implies trausfer of the property itself to the transferee with certain 
limitations as to its use and “alienation. In this sense oftthe term a life 
estate is not recognised by Mahomedan Law. Reference is made to two 

decisions of the Privy Council in the cases of (1) Hameeda y. Badloon,(1872) 
17 WR 525 and (2) Abdul Gafoor v. Nijamudin, (1892) 19 Indian Appeals 
170. According to Mr. Samanta life estate not being recognised by 


`~ 


! 


1977 (2) CLJ] Marzina Bibi v. Musst. Anjuman Bibi 79 


Mahomedan Law any settlement creating such estate must be interpreted 
as a gift with a condition and the condition being repugnant to the gift, 
the condition must fail.and the gift must prevail as an absolute one. Mr. 
Samanta, however, in-his fairness has conceded that in view of two later 
decisions of the Privy Council including one on appeal from (3) AIR 
1925 Ouch 568 (relied on by the learned judge of the court of appeal 
below) it is possible in Mahomedan Law to make a gift of the Manafi or 


‘the usufruct for life in favour of the’donee but the learned judge of the 


court of appeal below failed to note the distinction between ereation of 
@ life estate and gift of the Manafi for life so that he upheld the former 
as legai in Mahomedan Law without, however, any finding that by the 
disputed settlement what was gifted was merely the Manafi and not the 
land itself. The latter two decisions of the Privy Coungil are in the cases 
of (4) Amjad Khan v. Ashraf Khan, 56 Indian Appeals 213 and (5) Sardar 
Nawazish Alt Khan v. Sardar Ali Reza. Khan, 75 Indian Appeals 62. On 
the construction of the Settlement made by Aduri Bibi in the present case 


‘it had been strongly contended by Mr. Samanta that the Settlor intended 


and made a gift of the lands in favour of the Settiees so that in the present 
case there was a gift of the corpus and not of the Manafior the usufruct 
and the further stipulation in the Deed of Settlement which restricted the 
Settlees’ right of alienation or provided for reversion must be constured 
to be a stipulation which derogates from the gift itself and as such even 
now the old principle would apply,’ namely, such a restriction on a gift 


- being not recognised by Mahomedan Law, the restriction must fail and 


the gift must prevail. Inthis view, Mr. Samanta contends that it was 
the learned judge in the trial court who was right in his conelusion that 
the defendants’ predecessors-in-interest got the lands absolutely. Accord- 
ing to Mr. Samanta, therefore, the suit was rightly dismissed and the 
learned judge of the court of appeal below went wrong in reversing the 
said decision. 


9. Giving anxious consideration to the contentions put forward 
before me by Mr. Samanta, J am unable to accept the same though it must 
be said that a part of his criticism in respect of the findings of the learned 
judge of the court of appeal below is justified. It appears to me that the 
learned judge of the court of appeal below in the present case expressed 
himself rather loosely in observing that -there is no bar to the creation of 
a life estate ‘under the Mahomedan. Law which has justly been criticised 
by Mr. Samanta. Life estate in its technical sense, that is to imply trans- 
fer of the ownership of ‘the property itself limited to the life of the donee 
without any fight of alienation is not recognised by Mahomedan Law. 
In Sardar Nawazish Ali Khan’s case (supra) the Privy Council pointed out 
“In general Muslim Law draws no‘distinction between real and personal 
property and Their Lordships know of no authoritative werk on Muslim 
Law, whether the Hedaya or Baillie or more modern works and no decision 


r 
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of this Board which affirms that.Muslim Law recognises the splitting 
up of ownership of land into estates distinguished in point of quality 
like legal and equitable estates or in point of duration like estates in fee 
simple, in tail, for life, or in remainder’. But the view that once pre- 
vailed on the old two Privy Council decisions in the cases of Hameeda v. 
Badloon and Abdul Gafoor v. Nijamuddin (supra) to the effect that in 
Mahomedan Law life interests are nothing more than a gift with a 
repugnant condition where the condition must fail and the gift must pre- 
vail as an absolute one, now stands exploded in view of the later decisions 
of. the Privy Couneil. This court in the case of (6) Anjuman Ara Begum 
v. Nawab Asif Kader, TLR (1955) 2 Calcutta 109 reviewed the legal posi- 
tion on the point and observed “The validity of life grants in Mahomedan 
Law was also, in general, affirmed and expressly recognised (See page 120 
of the report)”. 

10. In Mahomedan Law some importance is attached to the differ- 
ence between Ayn (the corpus) and Manafi (the usufruct), in as much as, 
each of them can be the subject.matter of an independent gift. Under 
the said law though the gift of the corpus must be an absolute transfer of 
its ownership so-that there can be no restriction imposed thereon, one can 
make a gift of the usufruct limited for time because with the right to enjoy 
the usufruct is intimately connected the notion of time and duration. A 
life grant, therefore, so made in respect of the usufruct is not beyond 
recognition by the Mahomedan Law. 

Li. In the case of (3) Amjad Khan v. Asraf Khan, AIR 1925 
Oudh 568, Sir Wajir Hasan A. J. C. took the view that a court is not com- 
pelled to hold that where a life interest had been created the Mahomedan 
Law requires that it should be enlarged to an absolute estate. Creation of 
such a life interest is permissible because creation of such an interest in 
a property is different from and is not the same thing as gift of the cor- 
pus. The learned Judicial Commissioner in that case on construction of 
the Deed under consideration held that the Settlor merely created a life 
interest without gift of the corpus and such a life interest is valid in law. 
On an appeal to the Privy Council the construction of the Deed as made 
by Sri Wajir Hasan, the learned Judicial Commissioner was upheld and 
though the question of validity of a life interest by Law of Gifts in 
Mahomedan Law was left open the Privy Council expressly overruled the 
plea that such life interest should be-enlarged into an absolute interest. 

12. The view taken by Sir Wazir Hasan was approved by the Privy 
Council later again in the case Nawazish Ali Khan (supra) wherein relying 
on Hedaya it was held that interests limited in point of time can be 
created in the usufruct of the property and the domain over the corpus 
takes effect subject to any such limited interests. It was observed ‘‘limited 
interests have ‘el been recognised under Shia Law.. 

E .... heir Lordships think that hicie ii is no s differeico 
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between the several schools of Muslim Law in their fundamental concep- 
tion of property and ownership. A limited interest takes effect out of 
the usufructs under any of the Schools”. 


13. As indicated hereinbefore the law on the point was reviewed 
by this court in a Bench decision in the case of Anjuman Ara Begum v. 
Nawab Asif Kader (supra) and the principles laid down are as follows :— 


“In the light of what we have stated so far the true approach 
when a Mahomedan grant falls for consideration is first to construe 
the Deed asa whole, bearing in mind that life grants are not very 
familiar in Mahomedan Law. If, upon such construction, the 
grant is held to be an absolute grant, no further question arises. If, 
however, the grant is found to bea limited grant, the direct or the 
immediate subject matter of the gift has to be ascertained. If it is 
the corpus, as explained above, in any restrictive condition, affecting 
the same, will be invalid and the grant will have effect as an absolute 
grant. If on the other hand, the direct or the immediate subject 
matter of the grant be the limited interest and not the corpus, the grant 
takes effect out of the usufruct as a valid limited grant.” 

The same view was taken by the Andhra Pradesh High Court in the 
case of (7) Sk. Mastan Bi v. Sk. Bhikari Sahab, AIR 1958 Andhra 
Pradesh 751. 


t4. Mr. Samanta placed strong reliance on a decision of the Alla- 
habad High Court in the case of (8) Siddiq Ahmad v. Wilayan Ahmad, 
AIR 1952 All 1. But that decision does not lay down any principle to 
the contrary. In that case on the construction of the will it was found 
that the person in whose favour the limited interest was created was 
given the property itself and the will further provided that the property 
would go to his son absolutely. In such circumstances, Their Lordships 
of the Allahabad High Court held that the deed could not be interpreted 
as a mere transfer of the usufruet. It was intended to be a bequest of 
the corpus with certain limitations, those limitations must fail. 


15. Such being the position in law what is of primary importance 
, ig to construe the Deed. A grant creating a limited interest when can be 
construed without any inconsistency as one limited to the use of the pro- 
perty and enjoyment of the usufructs thereof should be upheld. If on 
such a construction it is found that the grantor merely granted a life 
interest by way of transfer of the use of the property and not the corpus 
then it must be held to be valid. The Deed of Settlement in the present 
case recites that the Settlor is divesting herself of the property which is 
being given to the Settlees by the Deed of Settlement and that the Settlees 
during their life time would enjoy and possess the property being vested 
with such right and interest as the Settlor bad by paying rents to the 
landlord. To such possession and enjoyment by the Setttees neither the 
a ai e 
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Settlor nor her heirs or legal representatives shall be entitled to raise any 
claim or objection. Simultaneously, however, the Deed goes on to recite 
that the Settlees will have no right of alienation or creation of any encum- 
brance thereon and that on their death the property would revert to the 
Settlor’s estate and possession. Construing the grant, as aforesaid, in its 
substance it appears to me that the Settlor intended and ereated merely a 
life interest in favour of the Settlees but never intended to convey the 
corpus. Mr. Samanta ‘no doubt laid great.stress on the faet that the Settlees 
were vested with the rights of the Settlor in the property but in my view 
those words are to be interpreted in the light of its context. It is quite 
clear that the Settlees were being given the right to use and enjoy the pro- 
perty during their life time without any power of alienation.or ereation of 
any encumbrance thereon. Vesting of the Settlor’s right and interest in the 
property in the Settlees is limited for the purpose of such enjoyment and 
“use of the property and not for acquiring any ownership therein because 
that will not be consistent with the grant itself. Ifthe Privy Council on 
construction of the Deed under ‘consideration in Amjad Khan v. Asraf 
Khan (supra) could hold the grant to be a life interest, I find no reason 
why the present Deed under consideration should not be given the same 
construction. Apart from the fact that in this Deed like the one under 
consideration by the Privy Council there is a clear provision for reversion 
to the donor’s estate, the Deed makes it clear and specific that what is 
being granted is merely a life interest and nothing more. 

16. In this view, I must overrule the points raised by Mr. Samanta and 
accept the ultimate conclusion of the learned judge of the court of appeal 
below that the grant under consideration in the present case created a life 
interest which is valid in Mahomedan Law for reasons given hereinbefore 
so that on the death of the two Settlees the same reverted to the Settlor’s 


heir and legal representative, the plaintiff. The suit was accordingly rightly . 


remanded for re-hearing with the amendment allowed by the learned judge 
of the court of appeal below. In my view, the cuurt of appeal below was 
well justified in granting an opportunity to the plaintiff to seek an amend- 
ment and pray for recovery of possession in the facts and circumstances. 

17. This appeal, therefore, fails and is dismissed without any order 
as to costs. The application in the alternative also fails and is dismissed. 
.This court, however, records appreciation of the great assistance obtained 
drom Mr. Samanta. 


J P.R. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Syed Sadat Abdul Masud 
Decision: January 14, 1977 
Bharamal Choraria S ipii hee iis Petitioner 


Versus 
Chief Enforcement Officer & Ors oe ...  Respondents* 


Foreign Exchange Regulation Act (46 of 1973), Sec. 35—Power to 
arrest—‘‘Any person’’— ‘‘Has reason to believe’ ,juterpretation ef— Sec. 50, 
penalty— Arrest made for condacting investigation or enquiry into facts or 
circumstances relating to offence—Preliminary step for investigation— Secs. 
13(2), 56,67 Relevancy of —Existence of reasonable belief, justiciable— 
Court entitled to examine grounds separately for the parpose of finding 
out if arrest İs jastified on any ground — Secs. 11, 104, 113, 135, of -Custems 
Act 1962—Inter-conneetion with Act 46 of 1973—Construction of statutes. 


By an order of the Chief Enforcement Officer, dated 3.4.74 the peti- 
tioner was arrested under section 35 of the Foreign Exchange Regulation 
Act 1973. A penalty of Rs. 500/- was also imposed on the petitioner by 
an order of the Deputy Director of Enforcement, Calcutta, dated 3.6.75, 
under section 50 of the Foreign Exchange Regulation Act 1973. The 
petitioner has challenged the validity of both the orders. 


HELD: The petitioner has been arrested under Section 35 of the Act 
of 1973. In section 35, the words “any person” have been used. Therefore 
the petitioner cannot get immunity because he was holding the British 
` Passport as he claimed. Secondly, this section is only an empowering sec- 
tion to arrest a person if the offence is reasonably believed to have been 
committed. Arrest under the section is not an arrest after conviction. Obvi- 
ously, the arrest is made under this section for investigation or for enquiry as 
to the fact whether the grounds for the arrest are reasonable or not. One of 
the conditions required to be fulfilled for an arrest under-section 35 is: the 
officer has reason to believe that the arrested person has been guilty of an 
offence punishable under the Act. On. a consideration of the surrounding 
circumstances, it cannot be said that the enforcement authorities had not 
reasonable ground to believe that the petitioner had been guilty of an offence 
under the Act. Even assuming that the offence has been committed in the 
present case under section 13(2) only, even then, in the facts of the case, the 
enforcement authorities cannot be said to have believed unreasonably that the 
petitioner was guilty of the offence under the Act. 

The several facts appearing in the present case indicate that the arrest 
under section-35 or section 104 of the Customs Act and those sections empower 
- the authorities concerned to arrest a person for the purpose of investigating 
the facts and circumstances in relation to the offence. Thus ‘the arrest’ under 
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section 35 of the Foreign Exchange Regulation Act is only made as a 
preliminary step for investigation or adjudication. At this stage, there is no 
question of filing a complaint in a criminal court. 


It appears that the words “offence punishable. under this Act” are not limi- 
ted to the provisions in sections 50 and 56 of the Act. The offence committed 
under section 13(2) of the said Act, though excluded under sections 50 and 
56 would be deemed to be an offence under section 67 of the Foreign Ex- 
change Regulation Act: The result is that by legal fiction the words in sec- 
tion 35 of the Act, “offence punishable under this Act” would also include 
the offence under the provisions of the Customs Act”. 

It is true that the dispute as to the imposition of fine under the Customs 
Act has not yet been finally settled. But, as the adjudication proceeding is not 
complete and investigation is going on, the enforcement authorities are also 
entitled to proceed against the petitioner under section 56 of the Foreign 
Exchange Regulation Act and under section 135 of the Customs Act also, 
if they are so satisfied inasmuch as those seeitons can be attracted, without 
Prejudice to the award of penalty. j 
The decision of making the arrest under section 35 of the said Act is 
based on the existence of reasonable belief in the grounds which have to be 
justified by objective facts. Existence of such belief is justiciable in a court 
of law and the court has jurisdiction to examine the grounds separately and to 
find out if the arrest is justified on any of the grounds. So faras the 
present case is concerned, there isa rational nexus between the belief of 
the enforcement officers and the second and third grounds mentioned in the 
impugned order. The decision of arrest of the petitioner is not a final 
decision unlike the facts of the Dwarika Prasad’s case reported in AIR 1975 
SC 134 and any one of the grounds if valid, would justify his arrest. 
There is no question of the enforcement authorities making a final adjudica- 
tion on the accused in respect of the allegations made against the petitioner. 
Cases referred to :— 
(1) Dwarika Prasad Sahu y. State of Bihar, AIR 1975 SC 134 
(2) Ramesh Chandra Mehta vy. State of West Bengal, AIR 1970 SC 
940 
(3) S. Narayappa v. I. T. Commissioner, Bangalore, AIR 1967 SC 
523 
(4) Barium Chemicals Ltd. v. Company Law Board, AIR 1967 SC 295 
(5) Railway Board, New Delhi y. Niranjan Singh, AIR 1969 SC 966 


R. C. Deb, Naranarayan Gupta and B. C. Ray ‘as Jor the petitioner 
Noni Coomar Chakravarti and Tarun Bose i ... for the respondents 


The judgment of the Court was as follows :— 

In this writ application the petitioner has challanged, inter alia, the 
validity of an order dated April 3, 1974 passed by the Chief Enforcement 
Officer, Respondent No. 1 whereby the petitioner has been arrested under 
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Section 35 of the Foreign Exehange Regulation Act, 1973 hereinafter 
described as ‘‘the said Act” on the same day at the latter’s office in Cal- 
cutta. He has also challanged the order of the ‘Depyty Director of Enfor- 
cement, Calcutta dated June 3, 1975 imposing a penalty of Rs. 500/- on 
the petitioner under Section 50 of the Foreign Exchange Regulation Act, 
1973. The facts of the case may, briefly be stated as follows : 


2. On November 12, 1957, the petitioner left India for United 
Kingdom and permanently settled there with his family. The petitioner 
” wasa partner of a firm M/s. Bhuramal Manikchand in which the only 
other partner was the elder brother Punam Chand Choraria. On January 

24, 1958, the said partnership firm was dissolved. His brother, however, 
continued the business of the said partnership firm in the firm name along 

‘ with others. On January 21, 1960, the petitioner was granted British 
citizenship, on April 29, 1961 the respondents issued a notice to show 
cause in connection with an offence punishable under the Foreign Excha- 

nge Regulation Act, 1947. The said notice was issued against the said 

firm and its partners. The petitioner, however, has denied the service of 

the said notice on him. On January 7, 1974, the petitioner came to Bom- 

bay and among other places he visited Calcutta and was staying at the 
residence of his said brother at 1, Minto Park, Calcutta. On February 15, 

1974 search took place at the instance of the respondents at the 

said house. On the following day the petitioner left Calcutta for Rajas- 

than. On or about February 16 and 18, 1974, the Deputy Director of 
Enforcement issued summonses to the petitioner under Section 40 of 

the Foreign Exchange Regulation Act, 1973 directing him to appear 
before the Enforcement Directorate at 8, Lindsay Street, Calcutta together 

with evidence in connection with said search of his brother’s bouse on 
February 15,1974. As the petitioner was not available the said two sum- 
monses were served on his said brother. It is alleged that copies of the 

said twò summonses were affixed at the said premises No. 1, Minto Park, 
Calcutta, being the last knowh address of the petitioner. On February 21, 

1974, a show eause notice was issued for alleged disobedience of the said 

- two summonses but the said show cause notice also could not be served 
on the petitioner personally. On March 31, 1974, the petitioner was 
returning to England when he was interrupted at Palam Airport, Delhi. 
His passport was seized along with two amounts of £ 280 and Rs 62/- 
There he was asked to attend the office of the Enforcement Directorate 
at 8, Lindsay Street, Calcutta. On April 2. 1974, the petitioner came to 
Calcutta and attended the said office. On the following day, he again 
came to the said office for replying to the interrogetories but he was 
arrested under the said impugned order on April 3, 1974. On April 4, 
1974, the petitioner was produced before the Chief Metropolitan Magist- 
rate, Calcutta and was released on bail. On Aprit 6, 1974 another 
notice was issued alleging that the petitioner had not replied to the show 
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cause notice dated 21.2.74. On April 10, 1974, the petitioner filed an 
application before the Deputy Director, Enforcement Branch, praying for 
proper service of the show cause notice dated 21.2.74 and for an opportu- 
nity to show cause. His application was allowed and a notice was 
served on him. On April 27, 1974, the petitioner submitted to the Deputy 
Director of Enforcement a reply to the purported show cause notice dated 
February 21, 1974. On June 3, 1975, the Deputy Director, Enforcement 
Directorate, Calcutta after hearing the petitioner held that the petitioner 
flouted the summons‘dated 16.2.74 issued under Section 40 of the said Act 
deliberately and intposed a penalty of Rs. 500/- on the petitioner under 
section 50. On June 15, 1974a show eause notice was issued by the 
Assistant Collector, Palam Airport, ‘regarding the said two sums which 
had been seized at Palam Airport. On July 22, 1974 fresh summons was 
issued by the Chief Enforcement Office for the alleged non-compliance of 
the two summons ' dated 16.2.74 and 18.2 74 requiring the petitioner to 
give evidence in connection with some allegation against Punamchand 
Choraria. On July 29, 1974 the petitioner appeared before the Chief 
Enforcement Office and replied to the questions put to him by the latter. 
On September 13, 1974 the petitioner replied to the above show cause 
notice dated June 15, 1974 in connection with the seizure of the said two 
amounts at Palam Airport. On October 9, 1974, the petitioner was det- 
ained under the Maintenance of Internal Security Acts, 1971 and 1974 and 
thereafter on December 19, 1974 an order of detention under the Con- 
servation of Foreign Exchange and Prevention of Smuggling Articles Act 
known as Cofeposa. Oa December 3, 1974 the Asstt. Collector. of 
Customs (Palam Airport) confiscated the said two amounts and imposed 
a fine of Rs. 1500/-. On October 27, 1975, the petitioner made an appli- 
cation in the Court of the Chief Metropolitan Magistrate in connection 
with the impugned order of arrest dated 3.4 74, stating that no complaint 
was filed in connection with the proceeding in which he was arrested on 
April 3, 1974. 


3. It may bestated here that an appeal was preferred by the peti- 
tioner against the said order of imposition of penalty dated June 3, 1975 
before Foreign Exchange Regulation Appellate Board. On October 
15, 1976, the Appellate Board decided in favour of the petitioner to the 
following effect: 

“The result is that the department has failed to establish that the 
appellant had knowledge of the order requiring him to comply with it. 
The imposition of a penalty under section 50, therefore, cannot be 
justified. The appeal is allowed and the impugned order set aside”. 

4. It appears froma document produced by the Counsel for the 
petitioner during the hearing of this matter that the Registrar, Foreign 
Exchange eRegulation Appellate Board has communicated two copies of 
the Board’s order to the Director of Enforcement and Deputy Legal 
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Advisor at 402, Rohit House, 3, Tolstoy Marg, New Delhi. There is noth- 
ing to show that any appeal or revision has been preferred by the respon- 
dents against the said decision of the Board. 


5. The matter again appeared before the Chief Metropolitan Magis- 
trate. The learned Magistrate reserved his order till November 24, 1975 
when ke passed an order refusing to discharge the petitioner and again 

° fixed the matter for hearing on December 26, 1975. On December 18, 1975, 
the petitioner moved this application challenging the validity of the said 
two impugned orders dated 3.474, 36.75 and November 24, 1975. 

6. Mr. Deb and Mr. Ginwalla, Counsel for the petitioner have 
strenuously argued that the order dated 3.4.74 is an invalid order in the 
facts and circumstances of this case but has not laid stress on the invalidity 

f of the order dated June 3, 1975 in view of the fact that the Foreign Ex- 
change Regulation Appellate Board has set aside the said other dated 
3.6.76. Similarly, they did not challenge the validity of order dated 
November 24, 1965, inasmuch as the Chief Metropolitan Magistrate who 
passed the said order has not been impleaded. 

7. Mr. Deb has contended that the three grounds mentioned in 
the impugned order dated April 3, 1974 cannot be sustained in law on the 
face of the records. The relevant portions of the said impugned order 
read as follows : i 

“Whereas I have reason to believe that you are guilty of an offence 
punishable under section 50 and section 56 of the Foreign Exchange 
Regulation Appellate Act, 1973, for non-compliance of ~two 
summons dated 16.2.74 and 18.2.74 issued under section 40 of the 
said Act. i l 

Whereas I have further reason to believe that you are guilty of an 
offence punishable under Foreign Exchange Regulation Act consequent 
on seizure from your person illegal foreign exchange and some Indian 
currency on 31.3.74 while you were attempting to leave the country. 

Whereas I have every reason to believe that you are guilty of an 
offence punishable under Foreign Exchange Regulation Act, 1947, vide 

a show cause notice No. 2(100)-E N.F. I/57(IX) dated 29.4.61 to which 

you have not yet replied. 

Now, therefore, in exercise of the powers conferred on me under 
Section 35. of the Foreign Exchange Regulation Act, 1973, I hereby 
put you under arrest on this Third day of April 1974 at 5-45 p.m. 
from 8, Lindsay Street, Calcutta-16 (New Market). 

` E a 4 Sd. S. C. Ghosh 3.4.74 
Chief Enforcement Officer 
Enforcement Directorate, 
Cabjnet Secretariat, 
Departthent of Personnel, 
= _ Govt. of India, Calcutta”, 
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8. Referring to the grounds set out in this said order, Mr. Deb 
has submitted that as the allegation of non-eompliance of the said two 
summonses dated 16.2.74 and 18.2.74 has been rejected by the said 
Appellate Board the petitioner cannot be held guilty of an offence punisha- 
ble under Sections 50 and 56 of the said Act. On the second ground i$ 
is urged that the possession of the said sums of £ 280 and Rs. 62/- seized 
from him at the Palam Airport is not an offence punishable under the ® 
said Act, masmuch as Sections 50 and 56 of the said Act have expressly 
excluded the offences under section 13 of the said Act which alone pro- z 
hibits any person to take out Indian or foreign currency out of India 
without the written permission of the Reserve Bank of India. With res- 
pect to the third ground he has contended that the petitioner cannot be 
punished under the Foreign Exchange Regulation Act, $947 inasmuch as 
the show cause notice dated 29.4 61 was not served upon the petitioner 
and that the said 1947 Act has, been repealed on January I, 1974. Relying 
upon (1) Dwarika Prasad Sahu v. The State of Bihar & Ors., AIR 1975 
Supreme Court 134, he has submitted that if either of the said three 
grounds or some them are erroneous, the order must be struck down. 

9 In my view, the arguments of Mr. Deb, though attractive, can- 
not be accepted. The petitioner has been arrested under Section 35 of 
said Act of 1973, relevant portions of which are as follows :— 

“Power to arrest : 

(1) If any Officer of Enforcement authorised in this behalf by 
the Central Government, by general or special order, has reason to 
believe that any person in India or within Indian Customs water has 
been guilty of an offence punishable under this Act, he may arrest 
such person as soon as he informs him of the ground for such arrest. 

(2) Every person arrested under sub-section (1) shall without 
unnecessary delay be taken toa Magistrate... ....-- +++ aE S 

10. In this section the words “‘any person” have been used and, 
therefore, the petitioner cannot get immunity because he holds British 
Passport. Secondly, under this Section the Enforcement Officer may 
arrest a person if “he has reason to believe that such person has been 
guilty of an offence punishable under this Act”. The words “has reason 
to believe” have been used in various statutes, such as, the Customs Act 
and the Income Tax Act. The question, therefore, arises pursuade a 
reasonable man to believe that he has been guilty of such an offence. 
The adequacy or sufficiency of those objective facts cannot be subject of 
judicial review of the stage of his arrest under section 35. The Court 
will have to find out if there are enough materials on the basis of which 
a reasonable man can believe that the arrested man has committed such 
offeace. There is no question of holding such person guilty at the time 
when he i$ arrested. Immediately, after the arrest he may be released 
on bail, as has been done in this case. Section 35 is only an empowering 
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section to arrest a person if such offence is reasonably believed to have 
been committed...Arrest under this section is not an arrest after oconvic- 
tion. Obviously, the arrest is made under this. section for investigation 
or for enquiry as to the fact whether the grounds for his arrest are 
reasonable or not. Reliance may be placed upon the observation of the 
Supreme Court in (2) Ramesh Chandra, Metha v. The State of West Bengal, 
AIR 1970 SC 940, 950 para 26. In my view, the conditions that are 
required for an arrest under section 35 are as follows :— 

(a) The Enforcement Officer is duly authorised by the Central 
Government; 

(b) The Officer has passed a general or special order; 

(c) The Officer has reason to believe that the arrested person has 
been guilty of an offence punishable under this Act. 


(d) Such person after arrest shall without delay be taken to a 
Magistrate. | 


1}. The main contention of Mr. Deb is that the Enforcement 
Officer has not complied with the third eondition. As stated above, 
according to him, the three grounds mentioned in the impugned order 
dated 3.4.1974 cannot be'sustained. It is, therefore, necessary to examine 
these grounds. The case of the respondent is that the Enforcement 
Officer under Section 40 of the said Act summoned the petitioner whose 
attendance, he considered necessary to give evidence in connection with 
certain alleged contravention of the provisions of the said Act. 
Admittedly. the petitioner was in Calcutta at the residence of his brother 
Puran Mal Choraria at 1, Minto Park, Calcutta. A search took place 
on February 15, 1974 at the said premises. Immediately thereafter, two 
summonses were issued directing him to appear before the Enforcement 
Directorate at 8, Lindsay Street, Calcutta. The case of the petitioner 
is that those summonses were never served on the petitioner and he left 
Calcutta on February 16, 1974. Itis true that the said summons could 
not be served personally on the petitioner. A letter was delivered to 
the said Poonam Chand Choraria, the elder brother of the petitioner with 
whom the petitioner was staying at the said premises. The petitioner 
did not attend before the Chief Enforcement Officer on 18.2.74 as required 
under the said letter or summons. Another summons was issued direc- 
ting the petitioner to appear before the Enforcement Officer on 19.2:74. 
The said summons was also. handed over to his said brother. A copy 
of the said summons was affixed at the main entrance of the said pre- 
mises. Another show cause notice dated 21.2.74 though not mentioned 
in the impugned order was issued and served onthe petitioner by affixa- 
tion at the main entrance of the said house. The petitioner was detained 
at the Palam Airport on 31.3.74 when he was trying to leave India. The 
Enforcement Officer, therefore, had good reasons*to belieye that he was 
avoiding to receive the said summons. It was natural for his elder brother 
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to inform the petitioner about the said two summonses. There is nothing 
to show that the petitioner left Calcutta on the 16.2.74 for Rajasthan. It 
has been contended that the petitioner had no knowledge of.such sum- 
mons and as such, the petitioner could not be held liable for non-comphi- 
ance with the provisions of section 40 of the said Act.- Reference has been 
made to Rule 3 of the Foreign Exchange Regulation Rules; 1974. This 
Rule provides that the direction, order or notice shall.be served firstly by 
delivering or tendering to that person or to his duly authorised agent. If 
it has-not been possible ‘to do the same then the service has to be done 
by sending the same by registered post with acknowledgment due at the 
last known place of residence. Itis also stated in the- Rule that if the’ 
person cannot be served in any of the manners as aforesaid the service 
can be effected by affixing such direction, order or notice on the outer 
door of the premises in which the. person resides. It is submitted that as 
in this case no letter was sent to the petitioner by registered post, service 
by affixation has, not been validly’ made. The facts of this case show 
that the petitioner was in Calcutta on the 15th and he has been tempora- - 
rily staying at his elder borther's residence in Caleutta. The Enforcement- 
- officers are concerned with a person who lives in England and has come 
to India for a short time. As his elder brother was not co-operating 
with the enforcement authorities in informing the petitioner about the 
summonses, it was futile for the enforcement authorities to serve formally 
the said notice by registered post. The whole object of serving a sum- 
mons or notice is whether the petitioner had knowledge of such summonses 
or letters. ~The petitioner jg suspected to be‘guilty of very serious anti- 
social activities. In fact, he was a partner of M/s. Bhuramal Manikchand 
- prior to 1957, in which his said brother was also a partner. It is true that. 
he could have been served by registered post but in the facts of this case 
serving the summons or notice by registered post would defeat the purpose 
and would be an empty formality. 
12. It may be stated here that the Deputy Director of Enforce- 
ment passed an-order imposing a penalty of Rs. 500/- on June 3, 1975, 
„on the petitioner for not complying with the said two summonses. The 
petitioner preferred an appeal to the Appellate Board under section 52. 
On October 15, 1976 the imposition of the said penalty was set aside. It 
is, therefore, contended that as the Appellate Board held that the petitioner 
had no knowledge of the said two summonses the first ground set out in 
_the impugned order is non-existent. The said ground was mentioned ‘in 
the impugned notice dated April 3 1974 and, therefore. the arrest was 
wrongly made on'this ground as the Appellate Board decided in favour of 
the petitioner on October 15, 1976. 
13. Mr. Chakraborty, Counsel for the respondents, faa however; 
submitted that the said décision of the Appellate Board is wrong and the 
respondents” intend to ie an appeal: against the said ‘decision of the 
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Board. He has added that an appeal to the High Court against the said 

order has not been: barred as yet. But be that as it may, the decision of 

the Appellate Board should not be ignored. It is not proper for the Court 

‘ to ignore the findings of the statutory Appellate Board at this stage until 
such decision is challenged in accordance with law. Thus, strictly speak- 

‘ing, I agree with Mr. Deb that the first ground although a good ground 
on April 3, 1974 cannot be held to be so now. 


14.- On the second ground, it has been contended that in the facts 
of this case the petitioner cannot be held guilty of an offence under the 
Foreign -Exchange’ Regulation Act, 1973. It is stated that the foreign 
exchange seized from the petitioner at Palam Airport might be said to be 
- a technical offence under Section 13(2) of the said Act but the penalty 
section of the said Act, i. e. Sections 50 and 56 have excluded the offences 
‘under section 13. It is, therefore, submitted that the second ground can- 
not be held to be a good ground for his arrest inasmuch as the petitioner 
has not committed any offence under the said Aot. Jt is true that an 
arrest could only be made-under section 35 if the petitioner “‘is guilty of an 
offence punishable under the said Act”. It is, therefore, to be decided whe- 
ther the enforcement authorities had reason to believe that the petitioner 
committed an offence under the said Act. It appears from the Preamble 
_ to the Act of 1973 that this Act was passed to consolidate the law relating 
to the transactions effecting foreign exchange export of currency for 
the conservation of foreign exchange reserve in the interest of its econo- 
mic development. Section 13(2) specifically sets restrictions on a person 
to take out of India any foreign or Indian currency except with the per- 
mission of the Reserve Bank of India. Obviously any person taking out 
any such Indian or foreign currency without the permission of the Reserve 
Bank is committing an offeuce.. Section 8 and section 9 of the said Act 
deals with restrictions on dealing in foreign exchange and restrictions on 
payments respectively. Sections 8 and 9 have not been excluded from ` 
the penalty provisions of sections 50 and 56. In any event, it cannot be 
said that the enforcement authorities had no reasonable ground to believe 
that the petitioner had been guilty of an offence under the said Act. Thus 
even assuming that the offence has been committed in-this case under 
section 13(2) only, even then, in the facts ‘of this tase the enforcement 
authorities cannot be said to have believed unreasonably that he was 
guilty of offence under the said Act. In this connection, reference may be 

made to the various notifications that have been published under the said 
sections 8 and 9 whereby nobody was allowed to deal with foreign cur- 
rency except with the permission of the Reserve Bank of India. 

15. There is another reason why Mr. Deb’s contention- cannot be 
accepted. In view of the preamble, how is it possible that the legislators 
have excluded the provisions for penalty in respect of offences under section 
13 from ‘the ‘ambit of sections 50 and 56, The answer to’ this question 
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would be found in section 67 which reads as follows :~~ 


“67. Application of Customs Act, 1962: A restriction imposed 
by or under Section 13, clause (a) of sub-section (1) 18 and caluse (a) 
of sub-section (1) of section 19 shall be deemed to havé been 
imposed under section 11 of the Customs Act, 1962 (LII of 1962) 
and all the provisions of that Act shall have effect accordingly” 


It is clear from section 67 of the Act of 1973 that the restrictions or 
prohibitions in section 13 are to be construed as restrictions or prohibi- 
tions under section 11 of the Customs Act, 1962. This section also has 
expressly set out that all the provisions of the Customs Act shall be 
operative ın such a case. Section 11 of the Customs Act set out restric- 
tion in respect of the prevention of smuggling, conservation of foreign 
exchange and safeguarding of balance of payment, and the import or 
export of goods of any specified description. The word “goods” in 
section 2(22) of the Customs Act includes currency. 

16. Section 113 of the Customs Act, 1962 provides for confiscation 
of foreign currency attempted to be improperly exported. Section ll of 
the Customs Act deals with imposition of fine for any prohibition in 
respect of such currency. Analogous to section 56 of the Foreign Ex- 
change Regulation Act, 1973, section 135 of the Customs Act also 
provides that without prejudice to any action that may be taken under 
the Customs Act, such as, imposition of fine, the offender shall be also 
punishable in a Court of law where he might be sent for imprisonment 
after conviction. The scheme of the Foreign Exchange Act and the 
Customs Act is substantially same in respect of any restriction or prohi- 
bition to export foreign currency outside India. It is clear from the ~ 
relevant sections of both the said two Acts that after service of the notice | 
-to show cause the adjudication proceedings are initiated and the 
authorities or the officers concerned have got the power to arrest on offen- 
der under section 35 and section 104 of the Foreign Exchange regula- 
tion Act, 1973 and the Customs Act, 1962 respectively. It is clear that 
after the adjudication proceedings if the authorities or such officers are 
satisfied penalty or fine may be imposed on the offender under section 50 
and section 114 of the said Foreign Exchange Regulation Act and Cus- 
toms Act respectively. Similarly, in both the Acts a complaint may be 
filed in a criminal court if the authorities or officers concerned are satis- 
fied that the offence committed is of a very serious nature. Section 
61(2) of the Foreign Exchage Regulation Act, 1973, provides that no 
Court shall take cognisance of any offence punishable under section 56 or 
section 57 except upon complaint in writing by the Officer concerned 
provided that no such complaint shall be made unless the offender has 
been given an opportunity of showing that he had the permission to ex- 
port such currency frem the Reserve Bank of India. Under Section 
137 of the Customs Act, however, the Court shall not take cognizance 
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of any offence under section 133 or section 134 of the said Act except 
with the previous sanction of the Collector of Customs. Ali these facts 
indicate that arrest under section 35 of the Foreign Exchange Regulation 
Act, or section 104 of the Customs Act, empowers the authorities to arrest 
a person for the purpose of investigating the facts and circumstances in 
rélation to the offence. Thus, “Arrest” under section 35 of the Foreign 
Exchage -Regulation Act is only made as a preliminary step for investiga- 
tion or adjudication. At this -stage, there is no question of filing a 
complaint in a criminal court. ‘The contention that although a complaint 
has not been filed in a criminal court; the petitioner is being harassed by 
_ continuing the criminal proceedings cannot therefore be accepted. The 
only statutory obligation under S.35(1) of the Foreign Exchange Regula- 
tion Act is that the person arrested under the said sub-section shail 
without unnecessary delay be taken toa Magistrate. In this case, the 
petitioner was duly placed before the Magistrate who subsequently granted 
him bail. It is, thus, clear that the words ‘offence punishable under this 
Act” is not limited to the provisions in Sections 50 and 56 of the said Act. 
The effence committed under Section 13(2) of the said Act, though exclu- 
ded under sections 50 and 56, would be deemed tô be an offence under 
section 67 of the Foreign Exchange Regulation Act. The result is that by 
legal fiction the words in section 35 of the said Act, “offence punishable 
under this Act” would also include the offence under the provisions of the 
Customs Act. 

17. Mr. Deb has next contended that on December 3, 1974, by an 
order in respect of the show cause notice dated 15th June, 1974, the Assis- 
tant Collector (Air Customs) New Delhi, confiscated the seized currency 
and' imposed a penalty of Rs 1,500/-on the petitioner. It is, therefore, 
argued that as the petitioner has already been penalised under the Cus- 
toms Act criminal proceedings before the Magistrate should be quashed. 
This contention also has to be rejected: It may be stated here that the 
petitioner preferred an appeal against such order to the Collector of Cus- 
_ toms who, on September, 6, 1975 dismissed the appeal. The petitioner, 
thereafter, challenged the said appellate order by way of revision petition 
under section 131 of the Customs Act, 1962 before the Central Government 
_ which is still pending. Thus, the dispute as to the imposition of fine 
has not yet finally settled. But, as the adjudication proceeding is not 
complete and investigation is going. on, the enforcement authorities are 
also entitled to proceed against the petitioner under section 56 of the 
Foreign Exchange Act and under section 135 of the Customs Act also, if 
they are so satisfied inasmuch as those sections cap be attracted, without 
prejudice to the award of penalty. 

18. It is not correct to say that the petitioner has committed only a 
technica! offence under section 13(2) of the Foreign Exchange Regulation 
Act, inasmuch as the petitioner without the written permission of the 
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Reserve Bank of India attempted to take £ 280 out of foreign currency 
‘which he had brought from England. It is to specific section under which 
-the petitioner is alleged to have committed an offence under the Foreign - 
Exchange Regulation Art. The facts and circumstances, disclosed in 
paragraph 17 of the affidavit, affirmed by- Bejoy Gopal. Sen on 25.2. 76. 
show that the petitioner was involved in the criminal conspiracy case No. 
1/w/62 before the Judicial and Presidency Magistrate, Bombay, relating® 
to Smuggling and dealings in foreign exchange. It also appears from 
paragraph 4 of the said affidavit that the petitioner came to the adversé 
notice of the British authorities in connection with diamond smuggling — 
_ and illegal transfer of money to lhe Middle East- from the London Banks. i 
_ There is also allegation that-th petitioner had the major control of illegal 
“financing from India, foreign ae racket, gold smuggling or drug 
smuggling. It is quite possible that all these allegations are frivolous and - 
based on. suspicion. But,. in my opinion, these facts clearly show that 
-the petitioner isnot a stran ger to the Indian authorities and has been 
previously involved i I a serious economic offence. . It is premature to say 
that the petitioner is guilty of any offence under the Foreign Exchange 
Regulation Acts 1947 and 1973. But in my opinion, the authorities had 
good reasons to arrest: him for the purpose. of investigating . all relevant 
facts of such offence. ~ 
19. The last ground of arrest as set out in the impugned one: is 
that the petitioner has committed an offence punishable under the Foreign 
Exchange Regulation Act, 1947 in relation toa show cause notice dated 
29.4.61 to which the petitioner is alleged to have not replied. I am satis- 
fied that there is no substance, in this connection. It has been alleged 
that the said show cause notice dated 29:4.61 has not been served `at 
all as the petitioner was in London at that time. It is difficult to believe 
that the petitioner had no knowledge about the-said notice when the im- 
pugned order was passed on April 3, 1974 the petitioner should have 
immediately replied by a letter complaining that no such letter or notice 
was served on him. In fact, the records.show that the petitioner’s-- lawyer 
_wrote a letter to the Customs authorities on July 22, 1976 where’ -he had 
admitted that the said notice was served on him. A copy of the said 
notice dated 29.4 61 has been examined by me. It appears that the -said 
notice has been addressed to the partners of Bhuramal Manikchand of 4, 
Dohihatta street,Calcutta, to which the petitioner amongst others has been l 
described as a partner. ` The petitioner has anaexed a document to his -~ 
petition which show that the said partnership firm was dissolved on.August 
26, 1958. He has admitted that he was the-partner of the said firm in. 
1957 when the said firm attempted to make payment of 3757 USS. Dol- 
lars and 695 pounds to various - persons. residents outside India. The said 
. notice and paragraph 17 of the affidavit of Bridhi Chand Surana also show 
that the petitioner has committed an offence under section 5(1)(e) “and 


Paa 


~ 


5977 (2),CLJ]  Bhuramal Choraria v, Chief Enforcement Officer 95 


section 9 of the Foreign Exchange Regulation Act, 1947. It is true that 
the partnership firm was dissolved but the offence has been alleged to 
have been committed by the firm and its partners in 1957 when the peti- 
tioner was‘a'partner. The fact is that the search of the offices of the said 
firm specifically denied in para (vii) and para (xv) of petitioner’s reply 
dated 19th September, 1974, in reply to show cause notices dated 21st 
August 1974 vide Annexure “A?” to affidavit of the said Surana affirmed on 
4th March, 1976. Further, the question whether such notice was served 
on him or not is a question of fact whith cannot be. decided in this Court. 
But there is no doubt that authorities had materials before them to show 
that the.petitioner was guilty of an offence under the Foreign Exchange 
Regulation Act, 1947. i ; 

20. The contention that as the offence having been committed undef 
the Act of 1947 which has been repealed by the Act of 1973, the third 
ground.of arrest is invalid in law. This contention also must be rejected. 
Section 81 sub-clause (2)> ofthe Foreign Exchange Regulation Act, 1973 
clearly provides that notwithstanding the repeal of the Foreign Exchange 
Regulation Act of 1947 anything done or any action taken or purported 
to have been done or taken under the Act repealed, shall in so far as it is 
not in consistent with the provisions of 1973 Act, be deemed to have been 
done or taken under the corresponding provisions of the 1973 Act. Mr. 
Deb, however, has contendcd that this sub-section has only validated ae- 


- tions taken by the enforcement authorities and not acts committed by the 


petitioner, prior to the repeal. The reply to this contention is that the notice 
to show cause was issued by the authorities as early as 1961 and, as such, 
the adjudication proceedings against the petitioner were duly initiated, 


according to the petitioner; he was in England at that time. But be that 


as it may, the adjudiction proceedings egainst the petitioner was duly 
commenced by the authorities. But although other partners of the said 
firm were duly convicted the proceedings could not be continued against 
the petitioner as he was not available in this country. Iam, therefore, of 
opinion that the third ground is a reasonable ground for the arrest of the 
petitioner. Relying upon Dwarika Prasad Saha (supra); Mr. Deb has 
contended that if one of the three grounds in the impugned order can be 
shown to be invalid in law the entire order should be struck down. In the 
Supreme ‘Court case, a person was detained under the Maintenance of In- 


~ ternal Security Act where the officer concerned wás satisfied that the 


accused there was properly detained. on several grounds. Bhagwati, J. 


. , has held that under the said Act the decision was subjective It was diff- 


cult for the court to say which of the grounds have persuaded the autho- 
rities to detain him. Obviously, the case was decided on the language 
of the said Act where the decision of the authorities Was based upon his 
mental assessment on all the grounds together. In the present case, how- 
ever, the language used in Section 35 is that “has reasons to¢elieve’ which 
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as stated above, have been used in the Income Tax Act and in the Customs 
Act. In my view the decision of arrest under section 35 of the Foreign 
Exchange Regulation Act, 1973 is based upon existence of reasonable be- 
lieve in the grounds which have to be justified by objective facts. Existence 
of such belief is justiciable in a court of law and the Court has the juris- 
diction to examine the grounds separately and find out if arrest is justified. 
on any of the grounds. I am satisfied that there is a rational nexus between ° 
the belief of the enforcement officers and the second and third grounds 
mentioned in the impugned order. The decision of arrest of the petitioner 
is not a final decision unlike the facts in the Supreme Court case and any 
one of the grounds, if valid would justify his arrest. There is no question 
of the enforcement authorities making a final adjudication on the accused 
in respect of the allegation against the petitioner. Reliance may be placed 
on (3) S. Narayappa y. I.T. Commissioner, Banglore, AIR 1967 SC 523. 

(4) Barium Chemicals Ltd v. Company Law Board, AIR 1967 SC 295 at 
P, 324, 325 and (5) Railway Board, New Delhi, & Anr. v. Niranjan Singh, 

AIR 1969 SC 966. 

21. For all the reasons stated above, the Rule is discharged. Parties 
will bear their own costs. I also direct that a copy of the said notice 
_ dated 29th April 1961 be filed with the records of this case. 

S.P.M. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision: May 4, 1977 
Me. Nazrul Islam ie ms ...Petitioner 
Versus 
Union of India & Ors. ; --- Respondents* 


Enemy Property Act (34 of 1968), Sce 5—Property vested in Cus- 
todian of Enemy Property for India under Defence of India Rules 1962 te 
continue to vest in Custodian—Order of J. L. R. O. vesting enemy property 
in Custedian—Validity— Whether Sec. 5 is attracted— Specific order under 
India Government Notification no 12/2/65 dated 109.65, if necessary— 
Interpretation. l 


By an order, the Junior Land Reforms Officer has directed that 
certain properties recorded in the name of the writ petitioner shall be ` 
vested in the Custodian of Enemy Property for India in terms of a Central 
Government Notification dated 10.9.65 read with Sections 5 and 24 of the 
Enemey Property Act 1968. The validity of that order of J. L. R. O. 
has been challenged in a writ petition on which this Rule was issued. 


*Civil Rule No. 4147(w) of 1973 


+ 


Pa 


1977 (2) CLJ] -~ Nazrul Islam v. Union of India & Ors 97 


HELD: Nothing is there to show that prior to 1968-the property in 
question belonged to a Pakistani National and unless there be a specific order 
in terms of the Government.of India ‘Notification dated 10.9.65 the property 
of a Pakistani National could not be regarded as continuing to vest in the 
Custodian of -Enemy Property in terms of Section 5 of the Enemy Property 
Act 1968. In order to attract Section 5 of the Act it must be shown that 
there was an order by which the property had been declared'to be the enemy 
property and without such an order, the property could not have vested as an 
Enemy Property in the Custodian of the Enemy Property for India. That 
being the position, the Junior Land Reforms Officer has no Jurisdiction to 
‘make. an order declaring that the property belonging to the writ petitioner shall 
vest as an Enemy Property in the Custodian of Enemy Property for India. 

Case referred to: 

(1) Asadulla Chowdhury v. State of West Bengal, (1973) 79 CWN 153 
Somnath Chatterjee, J. Islam and S. N. Jas ... .. for the petitioner 
Sakti Prosad Mukherjee _ for the pesponeees 

The judgment of the Court was as 5 follows :— 

‘This Rule is directed against the order dated 23.11.73 passed by the 
J.L R.O. by which-certain property recorded in favour of one Nasiruddin 
Ahmed, son of Dedar Box, was directed to.be, vested in the Custodian of 
Enemy Property for India, in terms of the Ministry of Commence Notif- 
cation dated 10.9.65 read with Sections 5 and 24 of the Enemy Property 
Act, 1968. The properties in question belonged to one Nasiruddin Ahmed, 
son of Dedar Bux, -the petitioner’s father. It is the case of the petitioner 
that he got this property by a deed of gift fiom his father Nasiruddin and 
since 1963 he has been possessing three acres of land in plot No. 2546 in 
khatian No. 1833 of Mouza,. Gorabazar. Mr. Chatterjee appearing on 
behalf of the petitioner contended that the impugned order of vesting 
passed by the J.L.R.O. was without jurisdiction inasmuch as there was 
no order prior to lOth July, 1968 by which the property was vested as 
ememy property in pursuance: of -the Notiflcation dated 10th November, 
‘1965. He relied upon the decision of this Court in (1) Asadulla Chowdhury 
& Ors v. State of West Bengal & Ors., reported in 79 CWN 153. In that 
case a single Judge of this Court held that an order vesting certain proper- 
ties alleged to be enemy property in the Custodian of Enemy Property 
made on January 7, 1969 after the expiry of the period of emergency on 
July 10, 1968 has no applicatisn.to the facts of that case. Mr. Mukherjee 
appearing on behalf of the Respondents. contended that under Sections 5 
and 24 of the Enemy Property Act, 1968 even on the expiry of the Defence 
of India Act, 1962 and Defence of India Rules, 1962 all enemy property 
vested before such expiration in the Custodian of Enemy Property and 
continuing to vest immediately before the commencement of the Act shall 


| vest in the Custodian. In 1965 a hotification was "issued i exercise of the 


sowers conferred by Sub-Rule (1) of Rule 133 (v) of the Defence of India 
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Rules, 1962. The Defence of India Act expired on 10th July, 1968. By 
the said Notifieation dated 10th September, 1965, the Central Government 
ordered that all immovable property in India belonging to er held by or 
managed on behalf of all Pakistani Nationals shall vest in the Custodian 
of Enemy Property for India with immediate effect. It appears from the 
materials plaeed before me that before 1968 there was no finding that the 
impugned property belonged to a Pakistani National and unless there was 
a specific order in terms of the said Notification the property of a Pakistani 
National could not be continuing to vest in the Custodian of Enemy Pro- 
perty in terms of Section 5 of the Act. In order te attract section 5 of 
the Act it must be shown that there was an order by which the properties 
were declared to be enemy property and without such an order the pro- 
perty could not have vested as an Enemy Property in the Custodian of the 
Enemy Property for India. In view of the abeve, the J.L.R.O. has got no 
jurisdiction to pass the impugned order declaring that the properties belon- 
ging to the petitioner shall vest as an Enemy Property in the Custodian of 
Enemy Property for India. 


2. In the result, this Rule is made absolute. The impugned order 
is quashed. Let a Writ of Mandamus be issued direeting the Respondents 
not to give effect to the said impugned order. There will be no order for 


costs. Let the operation of the order remain stayed for a period of four 
weeks from date. 


S P.T. ——— 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar M ookerji 
Decision: July 6, 1977 
Ram Nagina Dubey ies a6 es i oP Petitioner 
Versus 
Commissioner of Police, Caleutta & Ors. nies Respondents* 
Calcutta Police Regulations 1968—Paragraph § of Chapter 19— where 
dismissal follows as a matter of eourse—Conviction fer offence implying 
meral turpitude—Three teste afford workable guidance— Determination— 
Whether offence involves moral turpitade— Paragraph 9(6)(2)— Considere- 
tion of previous character of delinquent— Effect of non-consideration— 
Constitution of Indis, Art. 311(2) proviso (a)— Effect thereof— Automatic 
dismissal, if contemplated, where Govt. servant was .cenvicted—If not, 
what is te be dispensed with—Inspite thereof, if departmental enquiry is 
initiated, mandatory provisions, whether can be dispensed with— Motive 
leading to eriminal offence to be ascertained on evidence— Moral turpitude, 
whether dependent of subjective satisfaction-- Nvaether indiscipline cen be 
equated with §umoralify—tInterpretation. — 
*Civil Rule no. 9846 (W ) of 1976 
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‘ The petitioner was a police constable. While on leave, he went to his ‘ 
native ‘village, where he was involved ina criminal case and was convicted. 
Thereafter a disciplinary preceeding was started against him on a charge 

that his involvement in the criminal case leading to „his conviction consti- 
tuted moral turpitude. A charge-sheet to that effect was issued. He 
submitted his explanation wherein he pleaded that his conviction in the 
criminal trial did not constitute any moral turpitude. A full-fledged 
departmental] enquiry was held and he was found guilty and was ultimately 
dismissed on the ground that the criminal offenee which he had already 
committed amounted to an act involving moral turpitude. The petitioner 
thereafter came to this Court with~a writ application and obtained the 
Rule. 

HELD: Paragraph 5 in Chapter 19 of the Police Regulations, Cal- 
cutta, lays down that only in the case of conviction for an offence implying 
moral turpitude, dismissal should follow as a matter of course unless other- 
wise directed by the Commissioner. 

The Regulation further provides that in case 2 of other convictions if the 
delinquent concerned is to be dismissed, it has to be done on specific reasons 
being recorded for the purpose. 

The Allahabad High Court in Mangali’s case has laid down three tests 
which should ordinarily be applied for determining whether a certain offence 
does or does not involve moral turpitude. They are : (1) whether the act lead- 
ing to a conviction was such as could shock the moral conscience of society in 
general, (2) whether the motive which led to the aet was a base one, and (3) 
whether on account of the act having been committed the perpetrator could 
be considered to be of a depraved character or a person who was to be looked 
down upon by the society. 

These tests really afford a eine, These are the general tests 
which in most cases are sufficient for enabling one to arrive at a correct con- 
clusion on the question. Applying these tests to the facts and circumstances 
of the present case, it appears that the conduct of the petitioner which led to 
his conviction under sections 147 and 323/149 I.P.C. does not constitute moral 
turpitude, so as to attract the first pa of Paragraph 5 of Chapter 19 of the 
Police Regulations. 

Any criminal conviction perse does not amount to moral turpitude within 
the meaning of paragraph 5 of chapter 19 of the Calcutta Police Regulations 
1968. Paragraph 5 says that every police officer sentenced by a court for an 
offence implying moral turpitude shall,unless the Commissioner of Police other- 
wise orders, be dismissed. So, unless an offence implies moral turpitude there 
cannot be any order of dismissal of a police officer under the first part of 
Paragraph 5 of the Regulations. l 

Section 149 of the Criminal Procedure Code in Chapter 13 deals 
with “the preventive action of the police”. It is true that- section 149 
of the Code imposes an obligation’ upon the police officer to prevent 
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commission of any cognisable offence. Assuming that a police officer fails or 
neglects to discharge that obligation, does such failure or neglect involye any 
moral turpitude ? The answer is no. 
f Sub-paragraph (2) of Paragraph 9(6) of the Police Regulations provides 
that the Enguiring Officer or the Authority empowered to award punishment 
to the person charged, as the case may be, shall, after considering such cause - 
as may be shown by the person charged .against the proposed penalty and 
after considering the previous character of the person charged, award such 
punishment to the person charged as he deems fit. So far as the instant case 
is concerned it is not in dispute that the Enquiring Officer. or the Disciplinary 
` Authority before imposing penalty did not consider the previous character of 
the petitioner. It is true that the proviso(a) to Article 311(2) of the Constitu- 
tion of India completely dispenses with all the three stages of the departmen- 
tal enquiry when the employee is convicted on a criminal charge. The reason 
is that, in a criminal trial the charges are framed, witnesses are examined and 
cross-examined in the presence òf the accused and the- accused is given an 
opportunity to adduce -evidence -and after hearing the parties ‘the court 
makes the final order of conviction or of acquital, In the’ circumstances, 
another full-fledged departmental enquiry is not required. _ 
, When a Government Servant is convicted ona criminal charge, his 

‘dismissal is.not automatic, unless there is any specific rule for such automatic 
termination of service on :conviction of a criminal charge. In the present 
case, the disciplinary authority could have dispensed with the departmental a 
enquiry. But it had not done so. Ön the contrary, a departmental enquiry 
was, in fact, held and the petitioner was also- called upon to.show cause to 
the charge. In the circumstances, the mandatory provisions of the Regula- 
tions cannot be dispensed with.. ' ; 

It is not possible to lay down any. aama standard for. dera 
moral: turpitude. Moreover, there are certain criminal offences, such as 
theft, criminal breach of trust, misappropriation of property, which 
directly involve moral turpitude. ‘In such cases, no elaborate investigation _ 
‘is required to find out the depraved conduct.of the delinquent, But where 
an offence does not show any element of vileness,. depravity and weakness of ~ 
character of the offender, the disciplinary authority is required to consider ` 
the facts and ‘circumstances of the case to find for the purpose ` of finding 
out whether the motive which led to the coriviction was deprave. Although 
conduct and conviction are closely related but they are not inseparable. 

The concept of morality is well recognised. It does not yary from | 


one class -to another. . In: the absence of- any- specific rule regulating the -- - 


conduct of the employee, ‘the standard of morality cannot be applied di iffer-- - 
ently to a'member of the disciplined poliga Jorch: Indiscipline cannot be ` 
equated with immorality, ° i 

Whether a particular act constitutes moral turpitude or not, 
does not. degend upoh the subjective satisfaction or discretion of the 
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disciplinary authority. Every case has to be decided on its own facts and 
circumstances in the context of the conduct of the delinquent. In a given 
set of facts, a particular offence -may not constitute moral turpitude in 
context but in a different context, it may. 
Cases referred to :— 


(I) Baleshwar Singh v. District Magistrate & Collector of Banaras, 
AIR 1959 ANTI - 

(2) Shiva Nand v. Sub-divisional Officer, Chunar, 1961 RD (HC) 186 

(3) Durga Singh v. State of Punjab, ATR 1957 Punj 97 

(4) Mangali vy. Chhakki Lal, AIR 1963 All 527 

(5) Hari Prasad Raghura v. State of Gujarat AIR 1965 Gujarat 283 

(6) Divisional Personnel Officer y. T. R. Challappan, AIR 1975 SC 2216 


Arun Kumar Dutt (Sr.) and Sunit Krishna Dutt .. .. for the Petitioner 
S. B. Mukherjee and Amitava Dutt ee .. for the Respondents 


The judgment of the Coart was as follows :— 


This Rule is directed against‘an appellate order dated 8 4.70 passcd 
by the Joint ‘Commissioner of Police, Calcutta confirming the order of 
’ dismissal of the petitioner from the police service, passed by the Discipii- 
nary Authority. 


2. The petitioner was a Traffic Police Constable in the Calcutta 
Police Force. While on leave, he went to his village—Goshandaypur in 
Gazipur district. There he- was involved ina criminal case. He was 
' convicted and sentenced to RI along with others for three months uncer 
Section 147 I. P. C. as also sections 323/149 and 325/149 of the same 
Code. ~On appeal, he was acquitted of the charges under Sections 325/149 
of the Code but his conviction under Sections 147 and 323/149 of the 
Indian Penal Code was upheld. As a result thereof a disciplinary pro- 
ceeding, being Proceeding No. 38 dated 8 4.70, was started against the 
petitioner on a charge that his involvement in the incident leading to the 
aforesaid conviction constituted moral turpitude. Such a charge-sheet was 
issued on 7.4.70. A supplementary charge-sheet was added on 17.4.70 to 
the effect that the petitioner left the Barrack without permission from the 
appropriate authorities during the period from 5.4.70 to 6.4.70 and 
_ absented himself from the Suspension Guard without any permission. The 
petitioner -replied to the charges wherein he admitted the fact that he was 
convicted and sentenced to rigourous imprisonment. He also stated there- 
in that the conviction was the result of a false prosecution by the com- 
plainant, who was related-to him. There was a long standing enmity and 
dispute with him over a piece of land’ He further pleaded that even 
on the conviction it was a simple case of assault-not involving any moral 
turpitude. On the supplementary charge he acmitted having left the Bar- 
rack without permission but he pleaded that he did so under compelling 


circumstances. ‘ 


i 
iS 
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3 An enquiry was held by an Assistant Commissioner of Police. 
The Enquiring Officer on evidence found that the petitioner’s convietiom 
ona charge under Sections 147 and 323/149 of the Indian Penal Code 
have been established. But he did not eometo any finding that such 
conviction involved moral turpitude. He also found that the petitioner 
left the Barrack and failed to attend the Suspension Guard without any 
previous permission. 

4. The findings so arrived at by the Enquiring Officer was for- e 
warded to the Disciplinary Authority, viz. the Deputy Commissioner. The 
Deputy Commissioner issued the second show-cause notice dated July 25, o 
1970 after recording his own findings on both the charges. He too, like 
the Enquiring Officer, found that the conviction of the petitroner have 
been established by the evidence so also the charge of leaving the Barrack 
not attending the Suspension Guard without any permission. On Sth of 
August, 1970 the petitioner showed cause. On 5th of September, 1970 
he was dismissed on the ground of first charge only viz. that the offence 
amounted to moral turpitude. Thereafter, the petitioner preferred an 
appeal on October 3, 1970 under Paragraph 11 of the Caleutta Police 
Regulations. When the appellate authority did not dispose of his appeaf 
within one year even after several reminders sent by him, the petitioner 
moved this Court on or about December, 1970 under Art. 226 of the 
Constitution and obtained a Rule, being Civil Rule 5622(w) of 1971 On 
the 6th of July, 1974, the said Rule was disposed of by Anil Kumar Sen, 
J. with certain direetions upon the appellate authorities. The learned 
Judge observed,—‘ It is open to the appellate authoriy to review. the 
facts and on assessment of evidence to decide for himself how far the 
disciplinary authority is correct in his conclusion that the conduct which 
led to the petitioner’s conviction amounts to an act of moral turpitude”. 
On the 28th of May, 1976 the appellate authorities rejected the petitioner’s 
appeal and affirmed the order of the disciplinary authority. According 
to the appellate authority, moral turpitude is the absence of that minimum 
degree of moral fibre which enable the person concerned to resist tempta- 
tion, threats or inducements to conduct. ‘‘Misbehaviour” or ‘“‘moral 
turpitude’? weuld appear to be what the disciplinary authority considers 
it to beso. Itis observed that as discipline is a very core of police ser- 
vice,the widest possible interpretation has to be attuched to the expression, 
“moral turpitude. A Police Officer who is to enforce the law of the land 
and who takes an oath to uphold the law andthe Constitution cannot 
therefore be heard to say that there is nothing immoral if he breaks the_ 
oath of his office and commits a breach of peace which is his secred duty ~ 
to prevent by all lawful means within his power. The law itself enjoins 
on him to do so by virtue of Section 149 Criminal Procedure Code. 
Thus, in the context of the oath of his office that in the case of a law 
enforcement officer like a Police Officer, it is both immoral and illegal 
for him to dommit an offence involving a breach of peace. That Police 
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_ personnel being members of a disciplined force have to be treated on a 


‘different footing. The Appellate Authority held that the cenduct of the 
‘delinquent in the instant case not only amounted to an offence for which 
he has already been convieted by a Court of Law, but also amounted to 
an aot involving moral turpitude. 


S. The petitioner being aggrieved by the said appellate order moved 


this Court under Art. 226 of the Constitution and obtained the present 
Rule. ` 


6. Mr. Dutt, appearing on~behalf of the petitioner, contended 
that even accepting that the conviction on the charges under Sections 147 
and 323/149 of the Indian Penal Code had been established but that did 
not constitute an act of moral turpitude. Mr. Dutt referred to the facts 
and circumstances of the case leading to the conviction of the petitioner 
He contended that the petitioner. was involved in a family dispute over a 
landed property which resulted in a conviction as aforesaid. It was an 
isolated incident under exceptional circumstances which could never con- 
stitute to be an act of moral turpitude. According to Mr. Dutt the 
expression “moral turpitude” implies deprivity and weakness of character 
and disposition of the person charged with the particular conduct. My 
attention was drawn to Paragraph 5 in Chapter 19 of the Police Regula- 
tions, Calcutta. That Paragraph lays down that only in the case of con- 
viction for an offence implying moral turpitude dismissal should follow 
as a matter of course unless otherwise directed by the Commissioner. 
The Regulation further provides that in ease of other conviction if the 
delinquent concerned is to be dismissed, it has to be so done on specific 
reasons being recorded for the purpose. 


7. It appears that the disciplinary -authority proceeded on the Ist 
part of Paragraph 5 in Ch. 19 of the Regulations when it eoncluded that 
theepetitioner’s conviction implied moral turpitude. According to Mr. 
Dutt as the case falls under second part of the said Paragraph in Ch. 19 of 
the Regulations, the disciplinary authority could not have proceeded under 
the Ist part. It is urged that the appellate authority failed to appreciate 
that the conviction and sentence not being on the ground of dishonesty or 
opposed to good’ morals could not be equated with moral turpitude for 
which the petitioner could be punished. 4 

8. In (1)- Baleshwar Singh v. District Magistrate and Collector of 
Banaras, AIR 1959 All 71, a question arose as to whether conviction 
under section 182 IPC for making a false report was in respect of an 
offence involving moral turpitude and in answering the question Tandon, 
J. observed : “The expression ‘moral turpitude’ is not defined anywhere 
but it means anything done contrary to justice, honesty, modesty or good 
morals. It implies -deprivity and weakness of character and® disposition 
of the person charged with the particular conduct.” . 


\ 


— 
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_ 9. In (2) Shiva Nand v. Sub-divisional Officer: Chunar, 1961 RD 
(HC) 186, a question arose whether a conviction- under Section 13 of the 
Public Gambling Act was aconviction for an offence “involving moraF 
turpitude. There wasa difference of opinion between Moothan, C.J. 
and Dayal, J. on that question and reference was mrade to Mr. Justice 
Mukerji. The learned Judge observed “Ideas of morals” often undergo 
changes in different periods of a country’s history. It is also true that 
different people of the world sometimes differ as to whether a particular 
act is moral or immoral. Whenever a question has to be considered 
whether a certain act is moral- or immoral one has to considér as 
to how that act is viewed by the society or the community, as the case - 
may be, and if the society or the community views such act as involving 
moral turpitude, then even ‘though some particular individual may not 
consider it so willnot make the act a moral one, or a praise worthy-act. 
Therefore, whether an act involves moral turpitude or do not, has te -be 
determined not necessarily on abstract notions of the rights and wrongs 
involved or the harm or the. good coming out of.the act but how that act 
is looked upon in the society where the act has been committed. The 
phrase “moral turpitude” refers to act of baseness ; ; acts which have at 
element of Vileness or acts which are harmful to’ society in general or 
contrary to accepted rules of rights and duties between man and 
man, it may be that some acts involve moral culpability in a larger degree i 


than other acts but, nevertheless, such acts do involve moral culpa- 
bility” m 


10. In (3) hisga Singh v. State of Punjab, AIR’ 1957 Punjab 97, 
Bishan Narain, J. observed that the term “moral turpitude” is. rather 
a vague one and it may have different meanings in- different eontexts. The. 
_term has generally been taken to mean to bea conduct contray to justice, 
honesty, modesty or good. morals and contrary to- what aman owes to a 
_-fellow-man or to society in general. 


l Il. In (4) Mangali v. Chhakki Lal, AIR 1953 All 527, Srivastava, 
J. considered the above two cases referred to hereinabove. The learned 
Judge observed “With greet respect, it appears to me that some of the 
observations made in these decisions have béen too widely sfated and if 
followed literally may make every aet punishable in law an offence invo- 
‘Iving moral turpitude,. that, however, could not be the intention with 
which those observations were made. From consideration’ of the dictie- 
nary meaning of the words, “‘Moral’” and “turpitude” as’ well as the 
-real ratio decidendi of the cases; the principle which emerges appear to be 
that the question whether a certain offence involves moral turpitude or 
not will necessarily depend on the circumstances in which the offence i 18 
_committed, it is noteevery punishable act that can be’ considered to be an . 
offence involving moral turpitude. Had that- been s30, the ‘qualification 
“involving moral turpitude” would ‘not have been used by the Legislates 


f 
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and it would haye disqualified every person who had been convieted of 
any offence. The tests which should ordinarily be applied for judging whe- 
ther a certain offence does or does not involve moral turpitude appear to 
be ;(1) whether the act leading to a conviction was such as could shoek the 
moral conscience of society in general (2) whether the motive which led to 
the act was a base one and (3) whether on account of the act having been 
committed the perpetrator could be considered to be ofa depraved 
character or a person who was to be looked down upon by the society. 


12. Mr. Mukherji, appearing on behalf of the respondents con- 
tended that the tests as have been laid down in the above Allahabad 
case are not exhaustive. According to him each case has to be considered 
on its own facts and circumstances. Ia the instant case it is a duty of a 
Police Officer to prevent breach of peace. Under Section 149 of the Code 
of Criminal Procedure, every Police Officer is required tọ interpose 
for the purpose of preventing, and shall, to the best of his ability, 
prevent the eommission of any cognizable offenee. Mr. Mukherji 
supported the reasons of the appellate authority that the police personnel 


being members of a: disciplined force are to be treated on a different 
footing. 


13. The appellate authority, it appears, relied upon the decision of 
the Gujarat High Court in the case of (4) Hari Prasad Raghura v. State 
of Gujarat, AIR 1965 Gujarat 283. In that case a Division Bench of the 
Gujarat High Court construed Section 25{1) of Bombay Police Act. The 
learned Judges of the Division Bench held that the aet of going on hunger 
strike of a police constable while he was on casual leave amounted to a 
breach of discipline in terms of Section 25(1) Of the BombayPolice Act. 

4. In my opinion, that decision has got no application. to the 
facts (a circumstances of the present case. `` 

15, Any criminal conviction perse does not amount to moral 
turpitude in terms of Paragraph 5 of Chapter 19 of the Calcutta Police 


- Regulations, 1968. Paragraph 5 says, that every Police Officer senten- 


ced by a Court for an offence implying moral turpitude shall, unless the 
Commissioner of Police otherwise orders, be dismissed. So, unless an 
offence implies moral turpitude there could not be any dismissal under the 
first part of Paragraph 5 of the Regulations. 


16. Section 149 of the Criminal Procedure Code is in Chapter 13 
which lays down “Preventive action of the police”. It is true that Section 
149 of the Code of Criminal Procedure imposes an Obligation upon a 
police officer to prevent commission of any cognizable offence. Assuming 
that a police officer fails to discharge that obligation, does that failure 
involve any moral blame? In my view, it does not. 

17. Mr. Dutt further contended that the „Appellate Authority 
ought to have held that nonconsideration of Mandatory provisions of 
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Paragraph 9(6) (b) of Chapter 19 of the Police Regulations by the Discip- 
linary Authority while imposing punishment of dismissal to the petitioner 
was illegal. 

18. Mr. Mukherji pointed out that in view of sub-clause (a) of 
proviso to Art. 311 of the Constitution, it was not at all necessary to 
hold any enquiry in the present case inasmuch as the petitioner was not 
_ entitled to the protection under clause 2 of Art. 311 of the Constitu- 
tion. 

19. Sub-paragraph (2) of paragraph 9(6) of the Regulations provides 
that the Enquiring Officer or the Authority empowered to award punis- 
kment to the person charged, as the case may be, shall, after considering 
such case as may be shown by the person charged against the pro- 
posed penalty and after considering the previous character of the person 
charged, award such punisment to the person charged as he thinks fit. 
In the instant case, it is not disputed that the Enquiring Officer or the 
‘Disciplinary Authority before imposing penalty did not consider the. pre- 
vious character of the petitioner. It is true that the proviso (a) to Art. 
311(2) of the Constitution completely dispenses with all the three stages 
of departmental enquiry when an employee is convicted on a criminal 
charge. The reason is that, in a criminal trial the charges are framed, 
witnesses are examined and cross-examined in the presence of the accused 
and the aceused is given an opportunity to produce his evidence and after 
hearing the arguments of the complainant and the defence, the Court 
passes the final order of conviction or acquittal. In these circumstances, - 
-another fulfledged departmental enquiry is not required. l 
20. In (6) Divisional Personnel Officer v. T.R Challapan, AIR 1975 
SC 2216, the Supreme Court observed that proviso (a) to Art. 311(2) is 
merely an enabling provision and it does not enjoin or confer a mandatory 
duty on the disciplinary authority to pass an order of dismissal, removal 
or reduction in rank the moment an employee is convicted. This matter 
is left completely to the discretion of the disciplinary authority and the 
only reservation made is that departmental enquiry contemplated by this 
provision as also by the departmental rules is dispensed with. ` 
21. So, it follows that when a Government servant is convicted on 
a criminal charge, his dismissal cannot be automatic, unless there is a 
specific rule for such automatic termination of service on conviction of 
efiminal charge. 
22. In the instant case the disciplinary authority would have dis- 
. pensed with the departmental enquiry. -But in view of the fact that the 
disciplinary authority held a departmental enquiry by framing charges and 
tho petitioner was given opportunity to show-cause in that case, the man- 
datory provisions of the Regulations cannot be dispensed with, 
23. From the trend of the decisions of different High Courts refer- 
red to hereinabove, it appears that itis not possible to lay down any 
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abstract standard which constitutes moral turpitude. 


24. There are certain criminal offences such as theft, robbery, cri- 
minal breach of trust, misappropriation of property, which directly involve 
moral turpitude. In such cases, no elaborate investigation is required to 
find out the depraved conduct of the delinquent. But where the offences 
do not show any element of vileness, depravity and weakness of character 
of the offender the disciplinary authority is required to consider the facts 
and circumstances of the case to find out whether the motive which led to 
the conviction was deprave. Although, conduct and conviction are closely 
related but they are not inseparable. 


25. The concept of morality i is well recognised. It does not vary from 
one class to another. In the absence of any specific rule regulating the 
conduct of the employees the standard of morality cannot be applied 
differently to a member of a disciplined force. Indiscipline cannot be 
equated to immorality. 


26. Whether a particular act constitutes moral turpitude or not, 
that does not depend upon the subjective satisfaction or discretion of the 
disciplinary authority. Every case has to be judged and decided on its own 
facts and circumstances in the context of the conduct of the delinquent. 
Ina given set of facts a particular offence may not constitute moral 
turpitude but in another context it does. 


27. The Appellate Authority fell into-an error that in case of an 
officer of police service the term moral turpitude is to be applied in its 
widest term. Inspite of clear directions and indications given by this 
Court in Civil Rule No. 5522(w) of 1971, the Appellate Authority failed to 
consider how far the disciplinary authority was correct in its conclusion 
that the conduct which led to the petitioner’s convietion amounted to 
an act of moral turpitude. 

28. Ths judgment of the criminal appeal was placed before me, 
wherein it appears that the accused person wanted to compromise a oase 
pending before the Additional District Magistrate, Gaizpur.. That case was 
fixed on 22nd March, 1968. But the complainant did not agree to settle 
the matter. On 22.3.68 at about 5.45 P.M. when.the complainant reached 
near the Thakurbari of the villago, the accused attacked the complainant 
with lathies. The learned Session Judge observed that it could not be 
fixed who caused the grivious injury amongest the five accused. Section 
147 of the IPC deals with punishment fer rioting. Section 149 deals with 
an offenee for an unlawful assembly. Section 323 is for punishment 
for voluntarily causing hurt. 

29. The three tests as laid down by Srivastava, J. in AIR 1963 All. 
527, in my view, should be taken asa guideline. These are general tests 
which in most eases are sufficient for enabling one to arrite at a sorrect 
conclusion on the question. 
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30.- Applying these tests to the facts and circumstances of the pre- 
sent caso, in my opinion, the conduet of the petitioner which led to his 
convietion under sections 147 and 323/149 IPC does not constitute moral 
turpitude, so as to attract the first part of Paragraph 5 in Chapter 19 
ef the Police Regulations, Caleutta, 1968. 

31. The findings of the Appellate Authority are vitiated by an 
error of law apparant on the face of record and accordingly it must be 
quashed by a Writ of Certiorari. 

32. In the result, this Rule is made absolute. The impugned 
orders of the appellate authority as well as the disciplinary authority are 
quashed. Tho matter is remitted back to the disciplinary authority to 
reconsider the matter afresh. In deciding the matter, he is required to 
take into account particularly the provisions of second part of Paragraph 
5 and of paragraph 9(6)(b) of Chapter 19 of the Police Regulations, 
Calcutta, 1968. There will be no order for costs. 


P.R. 


[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Mr. Justice Samarendra Chandra Deb 
Decision: September 19, 1975 
Sree Gopal Khaitan ra Sl ves Plaintiff 
Versus 

Scandinavian Air Lines System T i .. . Defendant* 

The defendant is an international air liner who {ssued the air- 
tickets tə the plaintiff fer his round—the— world tour. The plaintiff is 
an orthodox Hindu and a strict vegetacian who had to remain starved 
from Calcutta to Tebaran, from Los Angeles to Tokyo, and from Seol te 
Hongkong as he was not starved with any vegetarian meals in the alrerafts. 
The plaintiff had te travel by train from Bucharest to Belgrade as the 
defendant’s Air liner was net operating in that route. Ona suit filed by 
_ the plaintiff for damages - 

HELD: Law does not require consideration for each and every term 
of the contract, 

The plaintiff would not have undertaken the tour at all with the 
defendant if he was told, that he would not be served with the vegetarian 
meals by the defendant and it must be held that the said term became an 
integral part of the contract of carriage. The inconvenience and detriment 
suffered by the plaintiff are the valuable consideration for the agreement and] 
or the said tgm. ° 


* Suit no, 188 of 1975 
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The term relating to supply of meals does not “alter, modify or waive” 
printed terms on the tickets. Tt is not for the parties but for the court to 
imply a term from the presumed intention of the parties and in this case the 


implid term to supply vegetarian meals is not hit by section 92 of the Evi- 
dence Act. l 


A sufferer is always entitled to damages for mental Shock, sufferings 
and pain caused by the negligence of the wrong-doer irrespective of any 
° physical injury suffered by him. 


Special duty of care does not necessarily arise out of a contract or 
Siduciary relationship. The defendant having taken upon itself the responsi- 
bility of booking air-ticket of the plaintiff owed a special duty of care. 


: An adverse presumption of negligence must be drawn if the material 
documents and evidence are withheld from the court which are within the 
exclusive knowledge of the plaintiff. 


' A person causing physical inconvenience or pain or discomfort or embar- 
rassment by his negligent act or omission is liable to pay damages to 
sufferer, A person is also liable to pay damages relating to the breach of 
contract to supply amenities resulting in a loss of pleasure. Law of negligence 
is nota silent spectator on these heads of injury and action for damages 
lies for them. 


Warshaw Convention or the Indian Carriage by Air Act, 1934 does not 
abrogate er affect in any manner whatsoever the common law liabilities 
of the carriers for damages. 

A sufferer is always entitled to general and not the nominal damages 
for physical inconvenience, pain, discomfort and other ailments. It is not 


- possible to measure these damages precisely in terms of money. It will 
depend on particular or special facts and circumstances of each case. 


Mere misconduct is not an actionable wrong. Unless misconduct 
of the defendant has aggravated the damages, it cannot be taken into 
consideration in awarding damages against the defendant. 
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C. R. Datta and P. K Datta wis .. Jor the Defendant 

The jadgment of the Court was as follows : — 

The defendant is an international airliner. The plaintiff is an 
orthodox Hindu and a strict vegetarian. He was and is still under a 
dietary restriction due to gastrites. On 'May 2, 1970 the defendant issued 
the air-tickets for his round the world tour and he. left Calcutta 
on that day. He had to remain starved from Calcutta to Teheran, 
from Los Angeles to Tokyo, and from Seol to Hong Kong af he was not 


— 
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served with any vegetarian meals in the aircrafts. His air-ticket from 
Bucharest to Belgrade was issued by the defendant on L.Z. Airlines 
which was not operating in that route and he had to go to Belgrade 
by train. Hence, on the causes of action pleaded in the plaint he has 
filed this suit claiming Rs. 50,000/- as general damages and Rs. 3,400/- 
and 30,000/- as special damages. 


The pleadings of the respective parties will briefly appear from the 
following issues :— 


1. Was there any contract relating to supply of vegetarian meals 
as alleged in the plaint ? 

2. Did the defendant give any assurance regarding the supply of 
such meals as alleged in the plaint ? 

_ 3. Was there any custom, convention and practice of foreign air- 
Imers relating to supply of such meals as alleged in the plaint ? 

4. Did the defendant fail to supply such meals to the plaintiff as 
alleged in the plaint 7 ` 

5. Is the defendant an agent of L.Z. Airlines and as such has 
no liability as alleged in paragraph 15 of the.Written Statement ? 

6. Did the defendant fail to airlift the plaintiff from Bucharest to 
Belgrade due to Force Majeure as alleged in the Written Statement ? . 

7. Did the plaintiff travel from Bucharest to Belgrade by train 
and incur a total expenses of Rs, 3,400/- as alleged in the plaint ? 

8. Was there any breach of contract or assurance ‘or duty of 
care or negligence or misconduct or failure on the part of the defen- 
dant as alleged in the plaint ? 

9. Was the plaintiff induced or deceived to buy the said air- 
tickets as alleged in paragraph 18 of the plaint ? 

10. Did the plaintiff suffer any inconvenience, discomfort, pain 
or suffering during the said air-flights and at Bucharest for journeying 
to Belgrade by rail as alleged in the plaint ? 

11. (a) Was the plaintiff taking a business trip to the knowledge 
of the defendant ? 

(b) Did the plaintiff fail to keep his business appointments ? 

. 12. Is the claim for damage too remote ? 

13. Is the suit barred by Warshaw Convention as alleged in 
paragraph 30 of the Written Statement ? 

14. To what damages and relief, if any, the plaintiff is entitled 
Mr. A. K. Mitter, the learned Counsel for the plaintiff, has 

given up the plaintiff’s case on Issues Nos. 9 and 11 including his elaim 
for Rs. 30,000/- as special damages for the loss of business pleaded in the 
plaint and therefore I will not deal with them. 

2. ‘Mr. Khaitan and Mr. Sagar, who issued these air tickets, were 
examined before me: A few documents the air-tickets with endorsements 


ho 
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thereon, and Te tak tickets, aed to some of these air tickets, were 
tendered and exhibited by consent of -the parties. That apart, Mr. 


Khaitan has also proved the endorsements ‘made by the respective flight 
persers on the relevant air-tickets and on a flight jacket which was also 
exhibited and at the time it was tendered no objection was made by Mr. 


C. R. Dutt the learned Counsel for the defendant, appearing with Mr. 
P. K. Dutt. 


3. The meal tickets: are hereinafter stated ag stickers, and 
they relate to the vegetarian meals to be served by the defendant to 
Mr. Khaitan. The endorsements relate to non-supply of. such meals to 
him from Calcutta to Teheran, from Los Angeles to Tokyo, and from 
Seol to Hong Kong and they also corroborate his evidence that the defen- 


dant did not serve him any meals in these three aircrafts during the meal 
hours. : 


4. The defendant is a member of the International Air Transport 
Association. Exhibit “C” includes Article XITI(1) of this Asseciation 


‘and this Article reads, inter-alia, -as follows :—‘‘Meals served in the 


aircraft will be free of charge except as provided in Carrier’s Regulations.” 
No regulation has, however, been disclosed by the defendant. 

5. Mr. Khaitan left Calcutta on 2nd May, 1970 at about 7-30 p. m. 
for Teheran by the aircraft of ‘the defendant. Mr. Sagar (QQ.-340, 426 
and 609-612) has said that at about 3 p. m. of May 2, 1970 he issued the 
airtickets of Mr..Khaitan and handed over..those tickets to him. He 
(QQ. 93, 94, 418-21, and 668-69) has admitted that the meals booked. by 
him for Mr. Khaitan were -ordinary -vegetarian meals. The evidence of 
Mr, Sagar is that the defendant: was to serve the vegetarian meals to 


-Mr. Khaitan and, after pasting a sticker on his air ticket from Calcutta 


to Teheran, he gave all those air tickers to- him. ` 
6. The sticker reads, inter alia, as follows :—‘‘SAS Special Meals 
Service. ~ This is a special meal ticket. Please show ‘it to the cabin | 


` attendant when you come to. board. The meals you have ordered will 


then’ be served during the flight according to your instruction. We hope 


you will have a pleasant. flight and enjoyable- meals”. And the endorse- 
ments made by the flight perser of the defendant reads : “No vegetarian 
meals booked”. 

-7.7 In New York ad in. Tokye stickers were also pasted by the 
defendant on the air tickets‘of Mr. Khaitan from Los Angeles to Tokyo, 


‘and.from Seol to Hong Kong, respectively, and the endorsements made 


by the.. respective flight persers of those two aircrafts conclusively show 
that he. was not served with any vegetarian meals in these ‘aircrafts. 

"8. Laccept the evidence of Mr. Khaitan -and hold. that he was not 
served with any vegetarian meals in these three flights, not even bread. 


oe or fruits, oe no EE in- re butta has been adduced by 
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the defendant. The documents also support this case of the plaintiff in 
this behalf. 

9. Now, as to L.Z. Airlines. Mr. Khaitan, immediately on his 
arrival, was to fly from Bucharest to Belgrade on May 5, 1970. The 
evidence of Mr. Sagar 1s that this airticket was issued by him on this 
airliner after consulting the “ABC” guide of 1970. He (QQ. 542(46) 
knew that this guide was not a reliable guide and it contained many 
incorrect informations. He did not even consult B.O.A.C., who used to 
look after the affairs of the defendant in the Calcutta Airport, before 
issuing this ticket. And the result was obvious; there was no such 
flight: 

10. The defendant has not disclosed this guide and I reject the 
conjecture of Mr. Sagar that this-guide was thrown away by an employee 
of the defendant in January or February 1971. Ihave said conjecture | 
because (i) he had no personal knowledge about it, (ii) he did not search 
for it, and (iii) the alleged thrower was not called to proveit. That 
apart, damages were claimed in July 27, 1970 by asserting that this ticket 
was negligently issued by the defendant in this non-existent flight of 
L. Z. Airlines and therefore I reject his evidence even if it can be called 
to be an evidence. 


11. The evidence of Mr. Khaitan on this aspect of the matter is 
as follows: On his arrival at the Bucharest airport he found that L. Z. 
Airlines was not at all operating in that route. He went to the defen- 
dant’s Bucharest office where he was also told that L Z. Airlines was 
not operating in that route and its Calcutta office had wrongly issued this 
ticket. Thereafter, the defendant’s said office booked his passage in the 
Rumanian Airliner and immediately he went to the airport and found that 
the Rumanian aircraft had already left. He went back to the defendant’s 
office where this ticket was cancelled by the defendant who refused to 
return the fare and asked him to take up the matter with its Calcutta 
office. The train for Belgrade was to leave at night and the defendant 
made no arrangements for his day stay at Bucharest. He had to stay as 
a paying guest ina digs arranged by the Rumanian Government. He 
had to go several times from the airport to the defendant’s office and 
vice versa. He had to search for his accommodation and had to meet 
the Government employees. His foreign exchange was limited. He had 
to pay the railway fare for going to Belgrade. He left Bucharest by night 
train and had to spend the whole night in a second class sleeper. He 
had to incur costs on his meals in and from Bucharest to Belgrade. He 
has suffered physical inconvenience and discomfort in and from Bucharest 
to Belgrade. He also lost the amenities offered by the International 
Airliners to the passengers. 


12. My. Sagar ‘thas no personal knowledge about this route. His 
source of information is the unreliable and undisclosed “ABC” guide. 
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He was notin Bucharest. The evidence of Mr. Khaitan remains wholly 
uncontroverted and I accept it. 


„13. I will now summarise the evidence of Mr. Khaitan on the oral 
agreement and/or term and on the assurance and representation including 
their breaches by the defendant as pleaded in the plaint. Prior to May 
2, 1970 he met Mr. Sagar several times and told him that he was an 
orthodox Hindu and a strict vegetarian and was under a dietary restric- 
tion due to`his ill health and would require vegetarian meals in the air- 
crafts during the meal hours in this tour to which Mr. Sagar told him 
that the defendant would serve him suitable vegetarian meals free of 
costs in all the aircrafts during the meal hours and, after noting the places 
he would be visiting, requested him to come through the defendant’s 
agents, M/s Oriental Travel Service, to. whom he went and they also 
noted down.the places of his visit and communicated the same in writing 
to the defendant „On May 2, 1970, he met Mr. Sagar with representative 
of the said agents and again reminded him of his ill health and the 
dietary restrictions. Mr. Sagar consulted the meal codes of the defen- 
dant and, after telling him that the defendant would supply the vegetarian 
meals to him in the aircraft during the meal hours and writing out the 
places and the fares on the air tickets and pasting a sticker on his air 
ticket from Calcutta to Teheran, gave-him all the air tickets. 


14. It was orally agreed between him and the defendant, repre- 
sented by Mr. Sagar, that the defendant would serve him vegetarian meals 
free of costs in the aircrafts durin g the meal hours and in terms whereof 
Sagar had pasted the said sticker on his said air ticket from Calcutta to 
Teheran. He was asked by Mr. Sagar -to contact the offices of the defen- 
dant on his onward journey for his vegetarian meals and he did so every- 
where. The defendant has supplied vegetarian meals to him free of costs 
in the aircrafts except in these three legs of his journey and at Bucharest. 
The defendant, through Mr. Sagar, not only agreed to supply such meals 
to him but also gave him an assurance and made a representation to him 
in this behalf. The defendant has broken the said agreement and/or term 
including the said assurance and also has violated the said representation. 
He would not have undertaken this tour at all with the defendant if he was 
told by the defendant before issuing those tickets that the defendant 
would not supply vegetarian meals to him inthe air crafts during the 
. meal hours. 
| 15. I will now briefly deal with the evidence of Mr. Sagar. He 

came out with the case at the very outset that he did not meet Mr. 
Khaitan at all prior to May 2, 1970, in order to show that there was no ~ 
such discussion as said by Mr. Khaitan, but I reject this evidence of 
Mr. sagar,-for he later on said that he did not remember whether he met 
Mr. Khaitan prior to 2nd May and has further said that Mr. Khaitan 
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might have met him prior to 2nd May in view of his long tour. His 
case is that an employee of the defendant was informed. by ‘the defen- 


dant’s said agents that Mr. Khaitan was a ‘vegetarian and would require 7 


vegetarian- meals during his. flight, - ‘but I also reject I for they were 
not called to support it. 
16. Mr. Sagar has said and I accept that the deféndant’s*head office at 


"Stockholm v was instructed by its. Calcutta Office by. telex’at least 72 hours ® 


before Mr. Khaitan left Calcutta’ for Teharan to load his meals in the 
defendant’ s air- craft on May PA 1970" “and. these two meals were to be 
. supplied: by the defendant’s Barigkok kitchen. This evidenee of Mr. Sagar 
supports the case of Mr. Khaitan: that the defendant, through Mr. Sagar, 
gave him-an_ agsurdnce and. also ‘made-a -représentation ‘to.-him prior to 
‘May: 2,- 1970 that-he would be supplied with the vagetarian meals by the- 
defendant i in the aircrafts during - the meal hours. . It. also - supports ` his 
“cage that the said agreement was arrived at prior ‘to. May | 2, 1970. . 


"17, “Mr. Sagar has denied that there was any agreement - ‘relating to 


' supply: of any "Vegetarian meals to. Mr. Khaitan. . He has further said -that 


“ho o, 


he did not. give any assurance to - “Mr. Khaitan in this.. ‘behalf. He also’ 


| said ‘that hé did not make any’ ‘representation to -him’ to; ‘that effect. But, 


‘the. said’ ‘ticker affixed by him’ stares at.its face and I réject. his evidence. 
I accept the evidence of Mr. -Khaitan and ‘hold that the defendant’ not | 


Ta ai 


-only gave him the said assurance bit also’ it was agreed between them 
5 that the defendant would serve him’ Vegetarian ‘meals:as pleaded by hin. 


`- 18. It was a free meal: ‘Hence Mr. Dutt, has: argued that no action _ 


i damagés: for the breach, of this agreement or’ term. ‘is ‘maintainable; 
for;. aécording to him, itis a gentleman’ s agreement. OF term inasmuch as 
_ there is no monetary’ ‘consideration for it. ` But: I teject. his contention. -The 
a money is not the only coiisideration for a contract except to the money- 

makers, and further the law does not require ‘consideration for each and - 
every term of the contract. - Moreover, in view of the said assuranee and 
- that Mr. Khaitan would- not have undertaken this- tour at all- with the 
defendant if he was told that he would not be served ‘with vegetarian 
meals by thé defendant it must be held that this term became ‘an integral 
part- of the contract of carriage: 

- 19.. ‘In-any event, Mi. Khaitan has also bhiffered: inconvenience and -` 
detriment by relying on the ` above. representation - -and -assurancé, and, 


7 therefore it must be held that the inconvenience and detriment - suffered ` 


_ _ by, him are the valuable consideration for this agrecment and/or term in 
~ view of the law laid’ down by -Lord Ellenborough in’ (1) Burn v. Guy, 
(1803) 4 East. 190, by Patterson J, in (2) Thomas v. Thomas, (1842) 
‘2 QB 851, and by. the’ Court- of- Exchequer Ea 63); Curriés y. 
_ Misa, Pee 10 Ex. 153- : - 

ae -Mr.- Dutt ‘also-has argued that Mr: Sagai had no - gathozity to 
agree = this term or to enter into- this-agreement, but a autherity- has 
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‘not been P in the Written ‘Statement nor there is any issue on it. 
Accordingly, Mr. Dutt is not entitled to argue it. That apart, reliance on 
‘CLII of the pririted*term in support of the above contention was misplaced 
by him, for the term relating to supply ofmeals does not “alter, modify 
-or waive’ the terms printed on the tickets in ‘any way Hence, there is 
-also no merits in his contention. 7 

21. -I also reject his contention that Mr. Khaitan has failed to prove 
the custom and the practice of the trade pleaded in the plaint. Mr. Sagar 
has admitted them in his evidence and Mr. Khaitan has also proved them. 
I also reject his contention that this custom is inadmissible in evidence 
under section 92 of the Evidence Act. Proviso 5 18 there and this custom 
and this practice of the trade are hot in any way repugnant to or incon- 
sistent with the printed terms. JI hold that this custom and this practice 
of the trade are annexed to the- pon rá! of carriage as contended by 
Mr: Mitter. 

22. Now as fo the facts on the contentions regarding the implied 
term, relating to the supply of -vegeterian meals. Mr. Sagar and Mr. 
Khaitan ` went outside” India several times by air, Their evidence is that 
the passengers never ‘carry any meals in the aircrafts and ali the Interna- 
tional Airliners invariably serve meal to the passengers in the aircrafts 
during the meal Hours. Mr. Sagar (Qs. 259-69} has further said that the 
meals- aie always loaded by the defendant in the airezafts according to 
the number of passengers travelling in the planes and no extra meal is 
ever loaded -in.the planes by the defendant.: Mr. Khaitan has said that no 
food is ever gold inthe aircrafts. Their evidence is that the meals are 
always served free to all passengers by all International Airliners. The 
most important - piece of evidence of Mr. Sagar and whick I have accepted 
is that at least 72 hours before the‘air tickets were issued that head office 
of the-defendant was instructed by ‘its Calcutta ‘office to load the meals 
of. Mr. Khaitan in the aircraft, as already stated, and the defendant, in 
one of its letters, has admitted that the meals of Mr. Khaitan were booked 
long before his tickets were issued. 

23. No passenger should be kept starved by any International 
Airliner in the aircrafts.. Hence, it has been contended by Mr. Mitter 
that, out of dive ‘necessity, a term should be implied to the effect that 
the defendant would serve vegetarian meals to Mr. Khaitan in the air- 
crafts -during the meal hours throughout this round the world tour. He 
haa: also afgued that the said term sliould also be supplied. by the Court in 
order to give ‘business efficacy to the contract'of carriage. 

» 24. Mr. Dutt, ‘on the other. hand, has argued that no such term 
should be implied; in view of Section 92 of the Evidence Act, but I 
reject it. Itis not forthe parties but for the Court,to imply a term from 
the presumed intention of the parties and in this case this térm is not hit 
by this section in any manner whatever. - 

E j d 
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25. In support ef his contention that no such term should be 
implied by the Court, Mr. Dutt has cited (4) Hill v. Harries, (1.965) 2 
All. ER 356, but it is a case on demise of a real property and no general 


principle of universal application has been laid down in it. Further, the | 


great authority of (5) “The Moorcock”, 14 PD 64, has net been shaken 
in any way by Hilly. Harries. The well known tests laid down by Lord 
Justice Scrutton, in (6) Reigate v. Union Manufacturing Co., (1918) 
KB 592 at p. 605, and by Lord Justice Mackinnon in (7) Shirlaw v. 
Southern Foundries Lid, (1939) 2 KB 206 at p. 227, stilt hold the field. 
Therefore, I reject his contention that Hill v. Harries debars this Court 
from implying this term ~ - 

26. Mr. P. K. Dutt has also argued that no such term should be 
implied, for, according to him, it would contradiet the written tefms, but 
the printed terms are wholly silent on the meale and therefore there is no 
merits in his contention. His further submission is that a term can be 
implied only to save a contract from shipwreck and no such question can 
arise here for the journey part of the contract of carriage has been per- 
formed. But Ireject this surgery on this contract. That apart, if Mr. 
Khaitan was kept starved in the aircrafts for a consecutive number of 
days in the earlier part of his journey the contract of carriage was bound 
to be shipwrecked by his shattered health. Therefore, the performance 
of the journey part of the contract of carriage is of no consequence. 


27. It has also been contended by Mr. C.R. Dutt that no such tern 
should be implied, for, according to him, the facts and the circumstances 
of the case do not lead to an irrestible conclusion that the parties have 
entered into the contract of carriage on the fcoting that Mr. Khaitan 
would be served with the vegetarian meals in the aircrafts during the meal 

-hours. His further submission is that to imply such a term is to make a 
new contract for the parties. He cited (8) Sm. Durga Devi Bhagat & anr. v. 
J. B. Advani & Co. Ltd, 76 CWN. 528, at pp. 540-41 which reads 
as follows :— 

“It was contended by Mr. Ghose that the parties to the suit not 
having expressly stated in their written contract that those goods were 
to be exported by the defendant to Finland for its foreign buyers -to 
imply an agreement or.a term to that effect is to make a new contract 
for them, but it is well established by a long catena of decisions too 
well-known to be cited here that where the facts and circumstances lead 
to an irrestible conclusion that the parties must have agreed to do a 
thing on a particular footing though they may not have expressed it 
in their contract, be it written or oral, the Court should imply an 
agreement and/or a term to that effect and in so doing the Court does 
not make a new Contract for them but it only gives effect. to their 
presumed intention as if they have epressly said to each other that 


‘this ig the agreement between us or a term of our bargain’. Here the 
e . 
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facts and circumstances leading to the formation of the contract in suit 
and the eonduct of the parties to the suit sufficiently reveal their com- 
mon intention and therefore I am unable to accept the contention of 
Mr. Ghose and accordingly my answer to Issue No. 3 is that Mr. 
‘Bhagat and the defendant had impliedly agreed that those goods when 
plaged by Mr. Bhagat alongside the Steamers were to be shipped by 
the defendant for the use of its Helsinki customers but there was no 
‘such collateral agreement as pleaded in the written statement.” 


The above decision ts, however, directly against his contention for, 
apart from their manifested intention, the facts and circumstances of the 
case, already discussed, conclusively lead to an irristable conclusion that 
it was not only their presumed intention that the defendant would serve 
vegetarian meals to Mr. Khaitan but also there contract of carriage was 
entered into solely on that footing and therefore a term to that effect must 
be implied and hence I reject all the contentions made on behalf of the 
defendant relating to this implied term. 


28. No evidence was adduced by the defendant on Issue No. 6 and 
I reject the contention of Mr. Dutt that the defendant was unable 
to airlift the plaintiff from Bucharest to Belgrade due to the Force 
Majeure as alleged in the Written Statement. 


29. In support of his contention that the defendant became the 
agent of L.Z Airlines by issuing the said airticket, Mr. Dutt drew my 
attention to clause 5 of the printed terms. It reads as follows: “An air 
carrier issuing a ticket or checking baggage for carriage over the lines of 
another air carrier does so only as its agent.” 


30. The contention of Mr. Mitter is that the relation between the princi- 
pal and the agent is a pure question of fact and this clause does not by itself 
establish any such relationship between the defendant and the L.Z. Airlines. 
He has cited Bowsted on Agency, Halsburys Laws of England and the Law 
of Evidence by Field and Ameer Ali in support of his above submission. 
There is much force in his submission, but I express no final opinion on 
it, for Ihave accepted his other contentions. 


31. L.Z. Airlines was not at all operating in this route. Tt was a 
non-existent route so far and as far as L.Z. Airlines was concerned. Hence, 
this ticket could not be issued by the defendant at all for and on behalf 
of this airliner. Negligence apart, this ticket was wrongly issued by the 
defendant. Heace, by this unilateral wrongful act, no such relationship 
could be created by the defendant with this airliner. Further, this airliner 
did not ratify this wrongful act of the defendant who has also cancelled 
this ticket. Moreover, the subject matter of this ticket namely this route 
was not in existence so far as the defendant and the L. Z. Airlines 
were’concerned and therefore there can never be any sucherelationship 
between them. Accordingly, I reject the contentions of Mr. Dutt and 
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hold that the defendant was not the agentof L Z- Aislines nor gould iG 
act as its agent as-contended by Mr. Mitter. ” 


32, Itis the submission of Mr. Dutt ihat hes is ae to argue 
that this suit for damages in negligence is not maintamable against the 
defendant for-non- -supply of meals to Mr. Khaitan from Los Angles to- 
Tokyo, and from Seol to Hongkong, for, according to him, the defendant 
has acted as the agent of Pan American Airways and That Airways respec- 
tively, in these routes. But he is not entitled to argue it, for no. such: 
defence has been taken in the written statement and itis also not a pure 
question of law. It is also elementary that no case should he decided 
outside the scope and ambit of-the pleadings and the issues. There is 
no such issue. , That apart, there is no substanee even on the merits. Mr. 
Khaitan had to remain starved in these two routes due to the negligence 
of the defendant arid therefore the suit is maintainable even if it held that 
the defendant has ‘acted as the agent of these two airliners. 


33. I will now dispose of a few cases cited ‘by -Mr. Dutt. (9) Wajit 
- Ali & Ors. v. Emperor, AIR 1929 Pat. 34, is a eriminal case and I am nob 

- trying any accused. (10) Chapman v. Honig, (1963) 2 Q B 502, relates to. 
the validity of a notice to quit arising out’ of an alleged contempt of court 
with which I am not concerned. (t1)' Rotterdamsche Bank N.Y, & Anr. 
v. British Overseas Airways Corporation & Anr., (1953) 1 All E-R. 675, deals 
l with the question of jurisdiction of the Court, but there is no such issue 
_ before me. . (12) Davis Contractors Ltd. v. Fareham | Urban. District 

= Council, (1956) 2-All, ER 145, is on frustration’ of a contract, but’ no. ” 

primary fact has been brought on record by the defendant in support of . 

` this plea. (13) Keshavlal Lallubhai Patel & Ors. v. Lalbai Trikumlal Mills 
‘Ltd.;"AIR 1958 SC-512, calls’ for no discussion, for it is an ee on 


ne Sections 2% and 62 of the Contract Act. 


34. It was conceded in (14) Union of India v V. Shri “Nivás Mal Bairo- 
giya, AIR Pat. 282, that no- - damages was suffered by. the plaintiff- and 
- _ therefore reliange. on this case was misplaced by Mr. Dutt in which an 

- observation ‘has, ‘however, been made to the effect that no damages can 
be awarded for physical inconvénience caused by the negligence, but, I 
l respectfully dissent from: it,- rae 


35. Many leading cases were. cited on negligence. My attention 
, was also drawn to the opinions of the learned authors and this branch of . 
the law was well argued by rall the learned counsel appearing for the 

-respective parties. - 


36. -Mr. Dutt has - cited ‘the cases of (15) James ine v. William = 


'. `> Knight & Anr , (1861) 9 HEC 577 at p. 598, (16) Groom v. Cocker, (1938) - 


- All ER 399 at pp.-401- 402, (17) King & anr. ý. Phillips, (1953) 1QB 429, 
(18) Behrens & -Anr., y. Bertram Mill” Circus Ltd., (1957) 2 QB. 1:at pp. : 
27-28, (19) Schneider Y.. -Eisoyitčh, (1960).1 - All ER: 165 at p: Me i 
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(20) Fielding & Anr y. Variety Incorporated, (1967) 2 Q.B. 841 at p. 850, and 

(21) Hinz y. Berry, (1970) 2 Q,B. 40 at p. 42, in support of his sub-mission 

that no, damages can be awarded for mental shock, sufferings and pain 

unaccompanied by any physical injury. .He has also relied on Halsbury’s 

Laws of England (3rd Edn.) Vol. II Arts. 460 at p. 278 and Salmond on 
* Torts (16th Edn.) at p 14 in this behalf. 


37. But by following (22) Chapman v. U.T.C., 13 SW 880 


” (ky), (23) Cook v. S., (1967) 1 All. ER 299, including Lord Denning 


in 


some of the, cases, cited above and also Lord Macmillan and Lord 


Wright in (24) Bourhill v. Young, 1943 AC. 92,- I reject the contention 
of Mr. Dutt: The settled law is that, subject to the question of remo- 
teness, a sufferer is always entitled to damages for mental shock, suffer- 
ings and-pain caused by the negligesce of the wrongdoer irrespective of 
any physical injury suffered by him, but this law- is not available to 
Mr. Khaitan, for he, uae not claimed ony such damages’ under these 
. heads. 


- 38. “Negligence”, as observed in (25) New Marine Coal Co. v. ~The 


Union of India & Ors., AIR 1964 SC 152 at p. 195. of the report,. “must 

- be based on a duty owed by one party to the othersand must, besides 

_ be shown to have been the proximate or. the immediate cause of the loss.” 
-- Therefore, it has been argued by Mr. P. K. Dutt that this duty exista 
only where there is a special relationship between the parties and that there- 

is no such relationship between Mr. Khaitan and the defendant. Hence 


to 


refute, it, (25) Donoghue v. Stevenson 1932 AC 562, was cited by 


the earned counsel Miss Roy. appearing with Mr. Mitter. _ At p. 580 
Lord Atkin says this :-- 


“The rule that you are, to levé your TET becomes in law, you 


` Must not injure your neighbour ; and the lawyer’s question, Who is my 
-néighbour ? receives a ‘restricted reply. - You must take reasonable 


care to avoid acts or ommissions which you can reasonably foresee 
would be likely to injure your neighbour. _ Who,. then, in law is my 


| neighbour ? -The answer seems to be—persons who are so closely and 
directly- -affected by my act that I ought reasoñably, to. haye. them in 


as 


-contemplation as being 80 affected when I am directing my mind to, the 
acts or ommissions which are called i in “question.” 

In (27) Heaven v. Pender, 1T QBD 503 at p. 509, Bret. MR observed. 
follows : 

“The proposition which: these recognised, cases suggest, and which 
is therefore, to be deduced: from them, is that whenever one person is 
by circumstances placed i in such a position with regard -to another that 
every one of ordinary sense. who did think would, at once recognise that 
if he did not use ordinary care and skill in his-own conduct. with regard 
to those circumstances he would cause danger: ofi injury to the person 


122 Sree Gopal Khaitan v, Scandinavian Air Lines System [1977 (2) CLI 


or property of the other, a duty arises to use—ordinary care and skill 
to avoid such danger... ...”’ 


And the above law has been affirmed by Lord Buckmaster in (26) 
Donoghue v. Stevenson, (supra) at p. 571, and by Lord Macmillan, at 
p. 614 of the report. At pp. 618-619, Lord Macmillan also-say this :— 


“The law takes no cognizance of carelessness in the abstract. It 
concerns itself with carelessness only where there is a duty to take care 
and where failure in that duty has caused damage. In such circums- 
tances carelessness assumes the legal quality of negligence and entails 
the consequences in—law of negligence. What, then, are the circums- 
tances which give rise to this duty to take care ? In the daily contracts 
of social and business life human beings are thrown into; or place them- 
selves in, an infinite variety of relations with their follows : and the law 
can refer only to the standards of the reasonable man in order to deter- 
mine whether any particular relation gives rise to a duty to take care 
as between those who standin that relation to each other. The 

- grounds of action may be, as various and manifold as human 
errancy ; and the conception of legal responsibility may deve- 
lop in adaptatign to altering social conditions and standards. 
The criterion of judgment must adjust and adapt itself to the changing 
circumstances of life. The categories of negligence are never closed.” 


In (24) Bourhill v. Young, (supra) at p. 102, Lord Russel of Kil- 
Jowen says :— 


“In my opinion, such a duty only arises towards those individuals 
of whom it may be reasonably anticipated that they will be affected by 
the act which constitutes the alleged breach.” 

And at p. 104, Lord Macmillan observed : 


“The duty is owed to those to whom injury may reasonably and 
probably be anticipated if the duty-is not observed.” 


39. The contention that no such duty exists without a special 
relationship has been rejected in (29) Hasalding v. Daw & Sons Ltd., (1941) 
2 K.B. 343, and in (28) Jackson v. Mayfair Window Cleaning -Co. Ltd., 
(1952) 1 All. ER 215, and I also. reject the same contention of Mr. P.K. 
Dutt who has also cited (29) Nocton v. Lord Ashburton, 1914 A.C. 932. it 
has been observed by Lord Haldane, at p. 948 that a liability for negligence 
may arise out of a special duty under certain cireumstances and whether 
such a duty has been assumed must depend on the relationship of the 
parties, and in (31) Robinson v. National Bank of Scotland Ltd, 1916 SC 
(H.L.) 154 at p. 157, Lord Haldaxe further says this :— 

“The whole of the doctrine as to fiduciary relationships, as to the 
duty of carg arising * from implied as weil as express contracts, as to 
the duty of care arising from other special relationships which the 
courts muy find fo exist in particular cases, still remains, and J should 


a 
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be very sorry if any word fell from me which should suggest that the 
courts are in any way hampered in recognising that the duty of care 
may be established when such cases really occur.” 

40. The submission of Mr. P.K. Dutt is that a special duty can 


` only arise out of a contract ora fiduciary relationship as recognised by 
e the Courts of Chancery. ButI accept the contention of Miss Roy that 


(32) Hedley Byrne & Co. v. Heller & Partners Ltd., 1964 AC 465, is a 


ə complete answer to this contention of Mr. P.K. Dutt. I will read Lord 


Reid at p. 486 of the report :— 

“Lord Haldane did not think that a duty to take case must be 
limited to cases of fiduciary relationship in the narrow sense of rela- 
tionships which had been recognised by the Court of Chancery as 
being .of fiduciary character.” 

And, at pp. 496-503 of the report, Lord Morris says this :— 

“My Lords, . .. irrespective of any contractual or fiduci- 
ary ielalion iio aude, NTE of any direct dealing, a duty may be 
owed by one person to another.........there may be some situations in 
which one person voluntarily or gratuitously undertakes to do some- 
thing for another person and becomes under a duty to exercise reason- 
able care.........it should now be regarded as settled that if some one 
possessed of: a capaci skill undertakes, quite irrespective of contract, 
to apply that skill for the assistance of another person who relies upon 
such skill, a duty of care will arise. The faets that the service is to 
be given by means of or by the instrumentality of words can make no 
difference.” 

And the Judicial Conimities by following Hedley. Bryne’s case in 
(33) Mutual Life and Citizen Insurance Company v. Evott, 1971 AC 739, 
has placed the law on this subject beyond dispute and hence, the conten- 
tion of Mr. P.K. Dutt must fail. Further, the defendant having agreed 
to supply vegetarian meals to Mr. Khaitan during the meal hours in the 
aircrafts took upon itself a special duty of care in this behalf. The defen- 
dant has also made a representation to him and given him an assurance 
in this behalf by affixing the said stickers on his air tickets and therefore, 
the agreement apart, the defendant owed him also a special duty of care 
in this behalf. The defendant also teok upon itself the responsibilty of 
booking his air passage from Bucharest to Belgrade and hence it also 
owed him a special duty of care in this matter. i: 

41. Mr. Khaitan had to remain starved for about 17 hours from 
Calcutta, for 18 hours from Los Angeles, and for more than 5 to 6 hours 
from Seol. Itis within the exclusive knowledge of the defendant as to 
what steps it took for loading these meals in these 3 aircraft including the 
reasons for their non-loading in these planes and, their non-supply to 
Mr. Khaitan, and yet no iota soi evidence on em ‘has beeh led by the 
defendant. ` 
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42. The defendant has deliberately suppressed the ABC guide, for 
no such route of L. Z. Airlines is recorded therein. That apart, “‘neglt 
gence”, as said by Baron Alderson in (34) Blyth v. Birmingham Water- 
works Co., (1856) 11 Ex. 781 at p. 784, “is the omission to do something 
which a reasonable man guided upon those considerations which ordinarily 
regulate the conduct of human affair would do, or doing something ° 
which a prudent and reasonable man would not do”. Therefore, it must 
he held, as rightly contended by Mr. Mitter, that Mr. sagar has proved 
the negligence of the defendant in issuing this air ticket, for no reason- 
able man placed in the same situation eould have ‘issued this ticket by 
relying on this unreliable guide and without making an enquiry, at least 
from B. O. A. who used to manage the affairs of the defendant in the Cal- 
cutta Airport. 


43. Except negligence, Mr. Khaitan cannot assign any cause for non- 
loading of his meals in these 3 aircrafts by the defendant who has kept him 
starved without showing any cause whatsoever. It has also suppressed 
all materials in its possession relating to the non-loading of his meals in 
these 3 air-crafts. In these circumstances, by placing reliance on that 
part of my judgment in Suit No. 1944 of 1961 (Jiwandas Agarwalla v. 
Narayan Das Deora & Ors.) whére I have held that “section 106 of the 
Evidence Act is an exception to Section 101” of that Act by following 
the decision of the Supreme Court in the case of (35) Shambhu Nath 
Mehra v. The State of Ajmer, AIR 1956 SC 404 at p. 406, it has been 
contended by Miss Roy that Section 106 is attracted in this ease and 
under this section burden is on the defendant to prove thatit took all 
reasonable steps for loading the meals of Mr. Khaitan in these 3 
alrorafts. 


~. 44. By accepting the contention of Mr. P. K. Dutt that the onus 
and not the burden of proof shifts as held in (36) A. Raghavamma & 
„anr. v. A, Chemchamma & anr., AIR 1964 SC 136, she has argued that - 
since the defendant has led no evidence to shew that what steps it took 
for loading these meals in these 3 airerafts and what precautions it took 
for preventing their non-loading, it should be held that the negligence of 
the defendant was the only cause of their non-loading in these aircrafts. 
She has also argued that an adverse presumption of negligence should be 
drawn against the defendant for the defendant is guilty of suppression 
of material evidence in its possession in this behalf. 


45. On adverse presumption, she has placed reliance on the above 
decision of the Supreme Court and -also on my judgment in Jewandas’s 
case. And to reinforce this contention, Mr. Mitter has placed strong 
reliance on (37) The State of Punjab v. Modern Cultivators, AIR 1956 
SC 17. In this case the Supreme Court drew an adverse presumption’ of 
negligence against the defendant for withholding relevant materials from . 
the Court. It is algo a case on res ipsa loquiter, 


= 
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46, By ‘veined: this doctrine, as explained by the Supreme Court 
in the above. case and also in (38) Shyamsundar & Ors. v. The State of 
Rajasthan, AIR 1974 SC 890, it has also been. contended by Mr. Mitter 
that the non-supply of these medls to Mr. Khaitan is a prima facie 
evidence of negligence-of the-defendant. And in support of this conten- 
tion he has relied on the following facts. All International Airliners 
serve meals to all the pagsengers during the meal hours in the aircrafts ; 
The defendant has also served vegetarian meals to Mr. Khaitan except in 
these thice aircrafis;. All other passengers got their meals.and there is 
nothing on the record to show that dny passenger, other than Mr. Khaitan, 
‘was ever kept starved by any International Airliner inthe long history of 
carriage by air; The supply of meals to passengers is a day to day affair 
of the -defendant and such supply is within its exclusive control and’ 
management; The defendant has thrice failed to supply his meals and 
these incidents are highly abnormal; ‘And Mr. Khaitan is unable to 
assign any cause for the breach of this duty on the part of the defendant ` 
and how and why these incidents have occured. 

-47. In these circumstances, thé submission of Mr. Mitter is that 
the mere happening of these incidents is more consistent with the negli- 
gence of the defendant than with any other cause and in the absence of 
any explanation from the defendant as to causes of these incidents it must 
be held that these events have happened solely due to the -negligence of 
defendant’s employees. 

’ 48. According to Mr. Dutt, the doctrine of res ipsa loquiter is 
solely confined to the cases of strict or absolute liability, but I reject his 
contention, for this doctrine is not a “rule of liability” as said in Modern 

` Cultivator’s case (supta) at p: 23. Mr. Dutt-and his learned junior have 
also disputed the above contentiors made on behalf of Mr. Khaitan. 
They have argued that the burden is on Mr. Khaitan to prove the negli- 
gence of ‘the defendant and that the defendant has ne duty to lead any 
evidence regarding the non-supply of meals to Mr. Khaitan, and that no 
adverse' presumption should be drawn against the defendant either for 
non-production of document or for withholding the evidence from the 
Court.’.They have. algo relied on the abstract doctrine of the enus of proof 
and have argued that Mr. Khaitan has failed to prove the negligence of 
the defendant, because he has no y personal knowledge about it. But, I 
reject their contentions. - 

49.. The.evidence of Mr. Sagar is that the passengers who come for 
booking at-the last moment are always told by the defendant that they 
should eat beforé boarding the plane, for the defendant would not be able 
to supply them meals due to the shortness of time and that no extra meal 
is ever loaded by the defendant ‘in-the aircrafts. Therefore, apart from 
anything else, the defendant, having issued those stickers, was fully alive to 
the situation that Mr. Khaitan would be starving if hise meals were not 
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loaded in these 3 aircrafts. Further, sufficient time was given by Mr. 
Khaitan’ to the defendant to load his meals in these 3 airerafts and the 
defendant took a special Tesponsibility to supply his meals in. these three 
flights. The supply of meals to him was within its ‘exclusive control and, 
Management. The cause of non-supply of meals to him, in these circum- 
stances, must be held to be within the special knowledge of the defendant 
and accordingly section 106 of the Evidence Act is attracted in this case. 

50. Section 106 is a spesial provision, whereas Sections 101 to 104 
are general provisions relating to the burden of proof. Section 106 is an 
exception to Sections 101 to 104. These sections leave the field when Sec- 
tion 106 comes to play. These provisions are however, not rules of liabi- 
lity, but are rules ‘of evidence. It is true that the plaintiff must satisfy the 
Court that the negligence of the defendant has caused the incident, but it is 
equally true that the negligence is always a matter of inference for the 
Court. Such inference is drawn from the materials on record and also 
from the suppression of relevant materials and evidence in the possession 
_ -of the defendant where Section 106 of the Evidence Act or the doetrine 
of res ipsa loquiter is attracted. It was the duty of the defendant under 
section 106 of the Evidence Act, to place all relevant materials before the 
Court as said by Sir Walter Philimore in (39) Dwarka Nath Rajmohan 
Chowdhury v. The River Staeam Navigation Co, Ltd., 27 CL] 615 at p. 
619, in the following terms :— 

“It is true that under the Law of Evidence Act of 1872, section 
106, ‘when any fact is especially within the knowledge of any person 
the burden of proving the fact is on him’, and it was therefore right 
that the defendant Company should call the material witnesses who 
were on the spot, asit seems to have done. But this provision of 
the law of evidence does not discharge the plaintiffs from proving the 
want of due diligence, or (expressing it otherwise) the negligence of 
the servants of the defendant company. 

It may be for the Company to lay the materials before the Court : 
but it remains for the plaintiffs to satisfy the Court that the true 
inference from those materials is that the servants’ of the defendant 
Company have not shown due care, skill and nerve”. 

Evidence was adduced by the defendant in Dwarkanath’s case and the 
inference was drawn in its favour. o> 
Sl. No evidence has, however, been adduced by the defendant 
relating to the cause of non-supply of meals of Mr. Khaitan, who is 
apparently unable to lead any evidence on it as in (40) Choutmal Doogar 
& Ors. v. The River Steam Navigation Co. Ltd., ILR 26 Cal 786 where the 
fire consumed the goods in the flat which was in exclusive control and 
management of the company and the cause of the fire was unknown to the 
parties. At p. 813, Maclean C.J, said: “the mere occurance of the 
fire... ..18, in the absence of explanation by the defendants, per se evidence 


~ 
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of negligence.’ And. at: pp. 820-21 Macpherson J. said : “If all the pre- 
cautions said to have ‘been taken, and had been taken, it is almost 
impossible that the fire could hayo oceured, and that there should have 
been no explanation of it......... Treating the fire as evidence of negligence, 


that evidence has not in my opinion been displaced.” And in dismissing 


the Company’s appeal, 26 IAI at p.3 of the report, Lord Morris said: 
“their Lordships do not require to hear the counsel in support of the 
decision of the Higk Court, as they are of opinion that there has been no 
case shown to alter the judgment that was pronounced by that Court.” 


52. In (41) The Secretary of State v. Dwarka Prasad, ILR 49 All. 
559, the property belonging to the respondent was destroyed by fire caused 
by the live sparks escaping from an engine which was within the exclusive 
control and management of the railway administration whose evidence 
was not accepted by the Trial Court and on appeal it was held that the 
Trial Court was right in holding that the said property was destroyed 
by the negligence of the defendant inasmuch as the defendant had failed 
to discharge the onus, under section 106 of the Evidence Act, that 
Jay on it by showing that proper steps were taken for preventing the 
escapement of live sparks from the said engine. 


53. The defendant has suppressed the ABC guide. It has also 
suppressed the inter-departmental communications in writing between its 
offices at Calcutta, Stockholm and Bangkok regarding the supply and 
Joading of Mr. Khaitan’s meals in the aircraft in which he went to Teheran 
from Calcutta. The defendant has further withheld the material witne- 
sses even after obtaining several adjournments to bring them from abroad 
to explain the causes of non-supply and non-loading of these meals in 
these 3 aircrafts. Therefore, apart from my own decision in Jewandas case, 
it must be held that the defendant is not entitled to rely on the abstract 
doctrine of the onus of proof in view of the law laid down by the Supreme 
Court in.(43) Gopal Krishnajl Ketkar v. Md. Haji Latif, AIR 1969 SC 1413 
at p. 1416 of-the report, in the following terms :— 

“Even if the burden of proof does not Jie on a party the court 
‘may draw an adverse inference if he withholds important document 
in his possession which can throw light on the facts at issue. It is 
not in our opinion, a seund practice for those desiring to rely upon 
a certain state of facts to withhold from the court the best evidence 
- which is in their possession which could throw light upon the issues 
in controversy and to rely upon the abstract doctrine of onus of 
proof.” l 

54. It has also been in Raghavamma’s case, (supra) at p. 146, 
that an adverse presumption must be drawa against a party who has not 
placed the relevant documents in his. possession before the Court and 
in Modern Cultivator’s case, (supra), an adverse pgesumption of 
negligence was drawn by the Supreme Court against the defendant for 
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withholding the materiał documents and evidenee im its possession. Further 
in Shyamsundar’ S case, (supra). at p. 892, it has been said that “the 
fact that the defendant .is as much at a loss to explain the aecident or 
himself died in it does not preclude an adverse i against him, 
if the odds otherwise, point to his negligence.” 

55. In this state of the law and en the facts and the circumstances 
_ of the case F accept the submissions made. on behalf of Mr. Khaitan that 


an adverse presumption of negligence must be drawn against the defendant: 
for withholding the material documents and the important witnesses from 


the Court relating to the non-supply of his meals and also relating to 
the issuance of his ticket on L.Z. Airlines. 


In Shyamsundar’s case, at p. 892, it has been said on res ipsa 


loquiter as follows :— 

“The mere happening of the accident may be more consistent with 
the negligence on the part of the defendant than with any other cause. 
The maxim is based on common sense and its purpose is to do ‘justice 

`- when the facts bearing causation and on care. exercised by defendant 
are atthe outset, unknown to the plaintiff and. are or ought to be 
within the knowledge of the defendant (See Barkway v. South Wales 
Transport, (1950) 1 All ER 392, 399). The plaintiff merely proves a 
result, not any particular act er omission producing the result. If the 


result, in the circumstances in which he proves it makes it more pro- . 


bable than not that it was caused by the negligence of the defendant, 
the doctrine of res ipsa. loquiter i is, said. to apply, and the plaintiff will 

be entitled to succeed unless the defendant by evidence, rebuts that 
probability”. 


The same law has been stated in Clerk ane Lindsell on Torts, (12th. 


Edn.) in paragraph 796, where it has also been stated.as follows :— 
“The doctrine applies (1) when the thing that inflicted the damage 


was under the sole management and -control of the defendant or some . 


one for whom he i is responsible or whom. he hasa Tight to, control-; 
(2) the occurance is such that it would not have happened without 
‘negligence. If the two conditions are satisfied it follows on a balance 
‘of probability, that the defendant or the person for whom he is res- 
ponsible, must have been negligent. There is, however, a further 
negative condition: (3) there must be ng evidence as to why or how 
the occurance took place. If there i is, then-appeal to res ipsa loquiter 
18. inappropriate, for the question of the defendant’s. negligence must 
be determined on that evidence.” 

56. Ithas been said Modern Cultivator's case, (supra) atp. 23 
of the report, that this doctrine “‘shifts onus from one party to another” 
and henge it must be keld that under this doctrine -and also, under section 
106 of the Evidence Act the defendant owed a duty to place all material 


documents in its possession and to call the material witnesses with regard 
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to the non-loading of these meals in these3 aircrafts. Apart from sup- 
pressing those documents the defendant has also withheld those material 
witnesses from the Court, for the obvious reason, as obsetved; in (44) 
Union Bank v. Stone, 50 Me 595 at p. 599; in the following terms :-- 


“If he were a witness, he-must either stdté the truth or a false- 
hood. If he testified truly, his hope of å successful defence was at an 
end....... He prefers the adverse inference which he cannot but perceive 
may be drawn therefrom, to any statement he could truly give or to any 

‘explanation he might make. He prefers any inferences to giving his 
testimony. Why: Because no iiferences can be more adverse than 
would be the testimony he would be obliged by the truth to give. 
The fact of not testifying was obvious......... No court could perceive 
such a fact without attaching some degree of importance more or less, 
to its existence, according to the neceésity of the testimoney and the 
emergencies of the defence. No judge exists who would not if the trial 
had been before him regard this as a fact bearing on his decision.” 

The following observation has also been made in (45) Brown v. 
Schock, 77 pa 471 at p. 478 :— 

“A mah of ordinary intelligence must know that his failing to 
appear, when he had a strong motive to appear would be evidence 
against Him; if he realises upon his ability to disprove the motive 
imputed, he tdkes the risk büt he leaves the effect of his conduct, as 
a matter of evidence for the opposite side, to go to the Jury”. 


57. It has been said in (46) Attortiey General vy. Pelletier, 134 
N.E. 407; that reflisal to testify himself or to call available witnesseas in 
hig dwn behalf hot only wartants inferences unfdvourable to a party but 
also it “is a conduct in thé nature of an admission. It is evidence 
against him. This prineiple of law his long been established and cons- 
tantly applied. u 


58. It has been held by the Privy Council in (47) Gopikissen 
Goshami V. Brindabanchunder Sircar Chowdhury, 13 MIA 37 at p, 
56, that an adverse inference should be drawn against the defendant 
for not giving evidence inasmuch as the facts and the circumstances of the 
case were all within his own knowledge. 


59, The facts and the circumstançes under whith these meals were 
not loaded in these three aircrafts are all within the exclusive knowledge 
of the employees of the defendant whom the defendant intended to call 
but did not produce them for examination. Therefore, an adverse pre- 
sumption of negligence must be drawn against the defendant for withhold- 
ing them from the Court. I have said adverse presumption of negligence 
because, in the facts and circumstances already discussed it was reasonably 
foreseen by the defendant, like all other International Airliners of erdinary 
prudence, that Mr. Khaitan was bound: to starve ane suffer physical 
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inconvenience, pain, discomfort and other ailments if his meals were not 
loaded in these three aircrafts in breach of its duty of care owed to him in 
this behalf. Further, the loading of vegetarian meals of Mr. Khaitan in 
the aircrafts wag under the exclusive control and management of the 

_ defendant. They were not loaded by the defendant in these three air- 
crafts. Their non-loading calls for an explanation from the defendant. 
It has offered none. Therefore, the non-loading of these meals is perse 
evidenee of negligence of the defendant. Accordingly, I hold that Mr. 
Khaitan had to remain starved in these three aircrafts due to the negligence 
of the defendant as pleaded in the plaint. 


60. The defence of contributory negligence has not been taken in the 
written statement. Mr. Dutt did not suggest any Issue on it. He did not 
even indicate it at the time the case was opened by Mr. Mitter. Therefore 
Mr. Dutt is not entitled to argue that Mr. Khaitan was guilty of contri- 
butory negligence as he was sleeping atthe time the plane was alleged 
to have landed at the Karachi Airport. That apart, there is no merits 
in his contention, for it was not even suggested to Mr. Khaitan that he had 
a visa to enter Karachi or could go to the airport restuarant for taking 
his dinner and moreover there is no evidence on the record that vegetarian 
meals were available at this airport. 

61. It has also been argued that Mr. Khaitan should have mitigated 
the damages by drinking milk and eating bread and butter, but I reject 
this contention by saying that this menu suggested by Mr. Dutt and his 
junior was not even offered to Mr. Khaitan and besides that he was told 
by the flight persers that there was no food for him in these 3 aircrafts. 
It has been urged that Mr. Khaitan did not suffer any physieal inconve- 
nience, pain, discomfort or embarrassment due to tho starvation in the 
first leg of his journey because he ate something in the airport restuarant 
of Calcutta and slept for sometime in this aircraft. In the absence of æ 
medical certificate, it was also argued.that his health was not at all affected 
by starvation and in view of a certain discrepancies in his evidence it was 
argued that he has given false evidence, but I reject all these contentions. 

62. No doubt, Mr. Khaitan took some food in this airport, but 
not the quantity he required for he was to take his dinner in the aircraft. 
He slept for some time for he could neither weep norcry for his food 
like a bady. He left Calcutta at about 7.45 p.m. and reached Teheran at 
3.30 am. without getting anything to eat. No food was available at 
Teheran at that hour and without getting any breakfast he had to leave the 
hotel early in the morning to catch the plane. His breakfast was served 
at about 11 a.m. in the aircraft and he had to starve fer more than 17 
hours Heleft Los Angeles at 1 p.m. and reached Tokyo without break 
long after the mid-night» Ne meal was available there and he had to 
starve for 18 hours. It was a non-stop flight for 5 hours from Seol to - 
Hong Kong and he had to starve until he reached the hotel. 

vet 
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63. He was a gastric patient. He was under a diatary restriction 
to the knowledge ofthe defendant: He was advised to eat something at 
intervals. Acidity developed in him due to starvation. He also caught 
cold. His sister is a medical practitioner in London and she treated him. 
A mere medical certificate is not an admissible evidence and every one 
‘knows-that hunger and starvation always cause some physical injury, - 
pain, inconvenience, discomfort and embarrassment though their degree 
may vary according to the physical condition, situation and the duration 
of hunger and starvation in the facts and circumstances of each case. 


64. He was kept starved in the presence of the other passengers 
who had their meals in these 3 aircrafts. They were all sympathetic to- 
wards him for his wretched flight and humuliating condition due to aci- 
dity and other physical ailments. The flight perser, who was flying with 
Mr. Khaitan in the first leg of his journey, was an employee of the 
defendant and he was not even called by the defendant to centradict the 
evidence of Khaitan which is a one way traffic. I hold that he has suffered 
physical inconvenience, pain, injury, discomfort and other ailments as 
stated by him in these three legs of journey. 


65. It was also contended that the law of negligence does not 
recognise any cause of action for physical pain, inconvenience, discomfort, 
and embarrassment and no action fer damages lies under these heads. It 
was argued that damages under these head# cannot be precisely assessed 
and therefore it cannot be allowed andin any event no damages should 
be allowed under these heads for they are too remote. Tai there is no 
merits in these contentions. 

66. Itis well established by some of tbe English cases already cited 
and by the case of (48) Hobbs & Wife v. The London & South Western 
Company, 10 Q.B. 111, (49) Bailey v. Bullock & Ors., (1950)2 All E.R. 
1167, and (50) Jarvis v. Swans Tours Ltd., (1973)1 All E R. 71, that a 
person causing physical- inconvenience or pain or discomfort or embarr- 
assment by his negligent act or omission is. liable to pay damages to the 
sufferer. Jarvis’s case is also an authority on damages relating to 
‘the breach of contract to supply amenities resulting in a loss of pleasure. 

67. Jarvis ‘case was sought to bè distinguished by saying 
that it was decided under the Misrepresentation Act, 1967, but reference 
to that Act was made on the question of representation and warranty 
and not on the liability in damages for negligence or in breach of 
contract. Further, Hobbs & Wife v. The London & South Western 
Railway Company, (supra), and Bailev v. Bullock & Ors., (supra), 
were decided Jong before’this Act was passed and these two cases were 
approved and followed in Jarvis’s case and therefore there is no 
merits in the contention that it has no application in th@ instant case 
before me. Lord Denning ‘is a party to this decision and at p. 74 his 
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Lordship has said that the plaintiff is entitled “to recover damages if he 
suffered physical i inconvenience.” Ia (51) Giffiths v. Evans, (1953) 2 All. 
ER 1364, Lord Denning has refused to admit any distinction between 
mental shock and physical i injury and his dissenting judgment has been 
followed in Jarvis’s case by the other learned Lord Justices. Jarvis’s 
Case has also approved (52) Stedman v. Swans Tours, (1951) 95 Sol. 
J. 727, in which damages were increased by the Court of Appeal for 
negligently causing physical inconvenience to the plaintiff. Further, a 
plaintiff is entitled to damages for suffering substantial physical inconveni- 
ence and discomfort due to a breach of contract by the defendant : 

vide, Art. 50, p. 4] of Mayne & Mc Gregor on Damages (12th Edn.). 


68. Hence, it is futile even to argue that the law of negligence is 
a silent spectator on these heads of injury and that no action for damages 
lies for them. Further, the. difficulty in assessing the damages precisely 
is not a ground for refusin g to assess it. In (53) “The Mediana”. 1900 AC 
113 at pp. 116 and 117, Lord Halsbury says this :— 

“Of course the whole region of inquiry into damages is one of 
extreme difficulty. You very often cannot even lay down any prin- 
ciple upon which you can give damages ; nevertheless it is remitted 
to the jury, or those who stand in place of the jury, to consider what 
compensation in money shall be given for what isa wrongful act. 
Take the mést familiar and ordinary case : how is anybody to measure 
pain and suffering in moneys counted ? Nobody can suggest that you 
can by an arithmetical calculation establish what is the exact amount 
of money which would represent such a thing as the pain and suffering 
which a person has undergone by reason of an accident. In truth I 
think it would be very arguable to say that a person would be entitled 
to no damages for such tnings. What manly mind cares about pain 
and suffering that is past? But nevertheless the law recognises that 
as a topic upon which damages may be given.” 

In (54) Parry v: Cleaver, 1970 AC at p. 22, Lord Morris also says this ;— 

“The only compensation which the plaintiff can receive 
from the defendant and the only compensation which he seeks 
and claims is compensation in money. No question arises in 
the present case in regard to the plaintiff's damages for his physical 
injuries. To compensate in money for pain and for physical conseq- 
uences is invariably difficult but it is recognised that no other process 
oan be devised than that of making a monetary assessment. No sort 
of arithmetical calculation is possible. Money cannot really compensate 
for the loss ofa limb or for any permanent, deprivation of physical 
abilities or indeed for pain and suffering. There can be no equation 
between purchasing power and those things which cannot be purchased. 
But a money award is all that is possible. It is the best that can be 


done.” 
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69. The difficulty in assessing the damages cannot deprive a plaintiff 
from obtaining compensation for the loss or damages suffered by him. It 
may not ke possible to ascertain it precisely but the Court must assess a 
reasonable compensation as far as possible., See, (55) A. F. Joseph v. R 

e Shew Bux, 23 CWN €01 5 (56) Rameswar Bazaz v. Rani Shyma Sundari 
Debi, AIR 1926 PC 37 ; (57) Ramgopal & Ors. v Dhanji Jadavii Bhatia, 55 

e TA-299 ; (58) Gambhirmull Mahabirprasad v The Indian Bank Lid. & anr., 
AIR 1963 Cal, 163 ; and (59) Chapin v. Hicks, (1911) 2 KB 786. 

“Pain and suffering is the main head of non-pecuniary loss”. See, 
Mayne & Mc Gregér on Damages. (12th Edn.) at p. 780. and the Law 
of Damages by Ogus at pp 20, 82. And these damages are in the 
nature of a non-pecuniary losses and are recoverable even though no 
precise pecuniary estimation is possible. i 


70. The defendant bad foreseen these damages suffered by Mr. 

Khaitan. These damages were also in their contemplation and have flown 
directly from the defendant's negligent acts and omissions. These dama- 
ges also directly arise from the breach of contract on the part of the 
defendant to serve vegetarian meals to him and also to issue a correct 
ticket for his flight from Bucharest to Belgrade. Hence, I reject the con- 
tention of Mr. Dutt that the damages are too remote in this case. 
Wi. The next submission of Mr. Dutt is that this suit is barred by 
Article 29 of the Warshaw convention on the ground that it has been filed 
beyond the time specified in this Article, for this ‘‘carriage is subject to 
the rules and Jimitations relating to liability established by” this conven» 
tion as stated in clause 2 of the terms printed on the tickets. 


72. India is not a party to this convention and therefore the Indian 
Carriage by Air Act, 1934 was passed. The relevant Rules of this Act 
are in para materia with the corresponding Articles of the Convention and 
these Rules are contained in Chapter MI of the First Schedule to the Act. 
The learned Counsel for both the parties have referred to the Rules of this 
Act for convenience and I will do the same thing. 


73. Chapter iil deals with the liability of the carrier. Rule 17 
provides that # carrier is liable for damages sustained in the event of the 
death or wounding ofa passenger or of any other bodily injury suffered 
by him if the accident which caused the damage so. sustained took place 
on board the aircraft or in the course of any of the operations of embark- 
ing or dis embarking: Rule 1g deals with its liability for damages with 
regard to the registered luggage or any goods and Rule 19 deals with tts 
liability for damages occasioned by delay i in the carriage of passengers, 
luggage or goods. Rule 22 fixes the quantum of thé aforesaid, damages. 
Rule 25 precludes the carrier from taking shelter under these Rules if the 
carrier is guilty of wilful misconduet. Now, Rules 24 and 29 read as 
follows :-— 
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“24. (1) In the cases covered by the Rules 18 and 19, any action 
for damages, however founded can only be brought subject to’ the 
conditions and limits set out in this Schedule. 

(2) In the cases covered by Rule 17, the provisions of sub-rule- 


(I) also apply without prejudice to the questions as to who are the | 


persons who have the right to bring suit and what are their respective 
rights.” ‘ 

“29. The right of damages shall be extinguished if an action is 
not brought within two years, reckoned from the date of arrival at the 
destination, or from the date on which the aircraft ought to have 
arrived, or from the date on which the carriage stopped.” 

74. This suit was filed after the expiry of two years from the date 
of Mr. Khaitan’s arrival at Calcutta and, therefore, the contentton of 
Mr. Dutt is that Mr. Khaitan’s right of damages has been extinguished in 
terms of Rule 29 corresponding to Rule 29 of the Convention. But I do 
not agree. i : 

75. Though the Warshaw Convention is a part of the International 
Law, for the International Conventions are one of its main sources, and 
the Indian Carriage by Air Act, 1934 is à part of the municipal law of 
this country but their provisions, relating to the carrier’s liability for 
damages are same, as already stated. The intention of the High Con-~ 
tracting Parties and the legislative intent must be gathered from all the 
provisions relating to the carrier’s liabilities for damages. The whole and 
' every part of the instrument must be taken into consideration for ascerta- 
ining the scope, object and ambit of any of its parts, for every provision 
“has to be read not in a vacuo but as occuring in a single complex instru- 
ment in which one part may throw light on another’ Vide, (60) James v. 
Commonwealth of Australia, 1936 AC 578 at p. 613, and approved in 
(61) Aliabari Tea Co. Ltd. v. State of Assam, AIR 1961 SC 232 at p. 253. 

76. Itis also well-settled that a legislative instrument should be 
read as a whole to ascertain the legislative intent : Vide, (62) Darshan 
Singh Balwant Singh & anr. v. The State of Punjab, ATR 1953 SC 83, and 
(63) Poppatlal Shah v. The State of Madras, AIR 1953 SC 274, and 
that a section of an Act must be construed’ with reference to 
other sections of the Act: Vide, (64) M. K. Ranganathan & anr. v. 
Government of Madras & ors., AIR 1955 SC 604. 

77. Hence, it was contended on behalf of Mr. Khaitan that 
Article 29 of the Conventien and the Rule 29 of the Act do not apply to 
non-supply meals and to the issuance of an air-ticket on an airliner who 
does not operate in a particular route and therefore this case does not 
come within the Conyention or the Act. This contention, in my opinion, 
is incontestable. 

78. Even if it is said that the Convention is not the Law of the Nations 
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and that the intention of the High Contracting Parties should not be 
ascertained by applying the aforesaid principles, yet, in my opinion, the 
Convention, being acontract must be read as a whole in order to ascer- 
tain the intention of the High Contracting Parties as observed in (65) 
Trockmerton y. Tracey, (1555) 1 Plow, 145 at p..161, by Staunford J. : 
x Every part of the deed ought to be compared‘ with the other and one 
entire sense ought to be made thereof.” And in (65) Barton v. Fitsgerald, 
_ (1812) 15 East 530 at p. 541, Lord Ellenborough says this :— 

“It is a true rule of construction that the sense and the meaning 
of the parties in any particular part of an instrument may be collected 
ex-anticendibus et consequentibus (i.e., from what goes before end 
from what follows) ; every part of it may be brought into action in 
order to collect from the wkole one uniform and consistent sense, if 

that may be done.” 
Further, in (67) North Pisier Railway v. Hastings (Lord), 1900 
AC 260, after quoting Lord Watson at p. 257 of the report, Lord Davey 
says this :— 

“The deed must be read as a whole. in order to ascertain 
the true meaning of its several, clauses and that the words of each 
clause should be so interpreted as to bring them into harmony with the 
other provisions of the deed if that interpretation does no violance 
to the meaning of which they are naturally suspectible.” 


79. The Convention and the Act do not deal at all with the Com- 
mon Law liabilities of a carrier for damages arising out of a breach of 
contract or negligence in these two matters with which I am concerned in 
this case. Therefore, it must be held that these Common Law liabilities of 
the carriers for damages were not intended to be abrogated or affected in 
any manner whatsoever by the Act or the Convention, for, as stated in 
‘Maxewell on Interpretation of Statutes (11th Edn.) at pp. 78, 79, -— 


“One of the presumptions is that the legislature does not, intend 
to make any substantial alteration in the law beyond what is explicitly 
declares, either in express terms or by clear implication, or on other 
words, beyond the, immediate ‘scope and objeet of the Statute. In 
all general matters outside that limits the law remains undisturbed. 
It is in the last degree improbable that the legislature would overthrow 
fundamental principles, infringe rights or depart from the general 
system of law, without expressing its intention with irresistible 
clearness.” 

80. And this law- has been approves by the Supreme Court in 
(64) M.K. Ranganathan & anr. v. Govt of Madras & ors., AIR 1955 SC at 
p. 609. Further, the plain reading of Rule 29 of the Act and Article 29 of 
the Convention leads to an irresistible’conclusion that they ,are solely 
confined to the cases coming under Articles 17, 18, and 19 of the Act, 
corresponding to Articles’ 17, 18 and 19 of the Convention and they are 
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also controlled by Ru'e 24 of the Act, corresponding to Articles 24 of 
the Convention. In this connection the words “in the case covered by 
Rules 18 and 19” used in Rule 24 (T) of the Act and the words “‘in cases. 
covered by Rule 17” used in Rule 24(2) of the Act and the identical 
words used in corresponding Articles of the Convention ‘are of pivotal 
importance on the construction of Rule 29 and’ the corresponding Article 
of the Convention., These Rules provide that any action for damages. 
in cases covered by Rules 17, 18 and 19 can only be brought sirbject to 
the conditions and limitations set out in the Schedule, and Rule 29 is æ 
part of the Schedule and, as already stated identical larguage*has been 
used in the corresponding Articles of the Convention. These liabilities 
of the defendant for damages cannot come within these Rules and the 
Articles and therefore the contention of Mr. Dutt must fail and it is 
unnecessary for me to express any opinion en the contention of Mr- 
Mitter that the defendant is not entitled to invoke the provisions of the 
Convention due to its “wilful misconduct” in view of Article 25 of the 
Convention. 


81. Now as to the issie on misconduct. The defendant has recklessly 
issued the air ticket of Mr. Khaitati on LZ. Airlines and when he was 
stranded at Bucharest, he was asked by the defendant to tdke up the 
matter with its Calcutta Office. The-defendant has also kept him starved 
three times in the aircrafts in reckless disregard of its duties . Hence, I 
accept the submission of Miss. Roy that the defendant is guilty of miscon- 
duet as pleaded in the plaint in view of these repeated acts and omissions 
in utter disregard of their evil consequences and effects by following the 
observations madein (68) Horbins v. British Overseas Airways Corpo- 
ration, (1952) 2 All. ER 1016. Buta mere misconduct is not an actiona- ` 
ble wrong, and it has not been shown that his misconduct of the defendant 
has aggravated the damages in any way and therefore I will not take it 
into consideration in awarding the damages against the defendant. 

$ 82. A sufferer is always entitled to general and not the nominal 

damages for physical inconvenience, pain, discomfort and other ailments. 
It is not possible to measure these damages precisely in terms of money 
and therefore ne attempt has even been made, to lay down any guideline 
for assessing these damages.- The damages under these heads vary and 
must very from case to case, depending on their particular or special facts 
and circumstances. 

83. Thestate of health of Mr. Khaitan was known to the defen- 
dant who has kept him starved in these aircrafts on three occasions and 
did not arrange for his meals at Bucharest. These basic needs were denied 
to him and he had suffered physical inconvenience, pain and discomfort: 
He (Q.245) became the victim of “too much acidity” due to starvation 
and was ashamed for this “humiliating condition’ in the presence 
‘of his well-fed co- passengers who were very sorry for his wretched plight. 

e 
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He-is a well-educated gentleman. He is also a well-to-do person. He 


Jost all charms of flying in these three ‘flights. He has suffered immensely. 
Hence, in the facts and circumstances of the case he should get Rs.15 ,000/- 
as general damages under these heads. 


84. He has also suffered physical incovenience and discomfort at Buch- 
arets due to the negligence of the defendant in issuing has air ticket on 
L.Z. Airlines. -He was to leave Bucharest on arrival, but like a 
shuttlecock he had to move from airport to the defendant's office and vice 
versa only to be told to take up the matter with the Caleutta office. No 
arrangement was even made by the defendant for his day-stay at Bucharest. 
He had to contact the Rumanian Government for his stay and had 
to stay as a paying guest ina dig arranged by the Government. His 
foreign exchaaoge was limited. He was an air-passenger and yet had to 
travel over-night from Bucharest to Belgrade: in a 2nd Class Railway Slee- 
per due to the negligence of the defendant. The comfort and amenities 
accorded by the International -Airliners were denied to him. In these 
circumstances, he should get Rs. 5,000/- as damages under this head. 

- 85. He has incurred Rs. 750/- on. his railway ticket from Belgrade 
to Bucharest and has spent Rs. 870. 50 on his food in and from Bucharest 
to Belgrade. Therefore, he will also get Rs. 1, 237. 50 p. as speeial damages 
and not Rs. 3,400/- as claimed in the plaint. 


86. Inthe premises, I answer Issues Nos. 1, 2, 3, 4, 5, 8, 10 and 
the Ist part of issue No. 7-in the affirmative and Issues No. 6, 12 and 13 
in the negative. My answer to the 2nd part of Issue No. 7 is that the 
plaintiff has ineurred a total expense of Rs. 1,237.50.p. and not Rs. 3,400/- 
and on issue No. 14 I say that he is entitled to Rs. 20,000/- as general 
damages, Rs. 1,237.50 p. as special damages, and the costs of the suit. 

87. Hence, the suit is decreed for Rs. 21, 237.50 p. with costs 
against the defendant. Certified for two Counsel. - 

S.P.T. 


[ CIVIL REVISIONAL JURISDICTION ] 
“ Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 


. Ganendra Nath Roy | 
‘Decision: May 19, 1977 
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_Trausfer of Property Act (4 of-1882), Seo. 54—Agreemegt for sale- of 
immovable property—Whether such agreement can create interest in 
C. R. No. 4513 of 1975. 
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property affected —Locus standi of a party to such agreement for sale, -to 

eppose probate application— Maintainability | of application for addition . 

. of such party— Possibility-of having interest. in property, whether sufficient 

to entitle such person te file application for. being added as defendant— 
_ Sec. 283 of Indian succession Act— interpretation of. 


An agreement for sale does not create any interest in the property, 
sought to be sold. Under such an agreement, the - purchaser may, 
at best, acquire an equitable right but the agreement. for sale does 
not create any interest in the immovable property which is the subject 
matter of the contract. The legal position. has been abandantly cleared 
by section 54 of the Transfer of Property Act. According to that section, 
an agreement for- sale of immovable property does not, of itself, create any 
interest in or charge en such property. - + 

. A party to the agreement for purchase has no right to ‘or interest. in 
‘the immorable property left by the testator and as such he has no locus 
-standi. to oppose the application for the grant of probate under section 
283 of-the Indian Succession Act. > 

A question having arisen as to whether opposite cane no. 8 had 
locus standi to make the application for addition of party in the probate 
proceeding, it was contended that a bare possibility of'.his having an 
interest in the property of the deceased, would be sufficient to give him a 

- standing. _In support of this contention, it was submitted that the possi-_ 
bility of his acquiring an interest in the property arises out of the agree- 
ment for sale and that being so, opposite party no. 8 should be deemed 
to bea person claiming to. have an interest in the estate of the deceased. 
This is a contention’ which is no longer tenable in’ view of -the 
decision of a Division Bench of this court, ` reported ‘in 36 CWN- 
635. The said “Division Bench decision has ` specifically repelled 
`the argument that the “‘possibility of an interest does.not apply to the 
possibility. of a party filling a character whieh would give him an 
interest.” 

Cases referred to : ; 

(1) Rabindra Nath Banerjee y. Harendra Kumar Chakravarty, AIR 
1956 Cal:462 
(2) India Electric Works Ltd. yv. Mrs. B. S. Mantosh, AIR 1956 Cal 148 
(3) Ram Barun y. Ram “Mohit; AIR 1967 SC 744 
(4) Lalji Jetha v. Kalidas,, AIR 1967- SC 978 
(5) Narandas y. S. A. Kamtam, AIR 1977 SC 774 A 
(6) Southern Bank Ltd. v. Kesardas Ganeriwalla, ( 1957) 62 CWN 44 
E 7) Nabin Chandra Guha v. Nibaran Chandra Biswas, (1932) 36 CWN 
565 i i 
S. P. Roy Ghowdhury, Phani Bhusan Das and o ‘ae 
` Asoke Maity a .. Jor the Petitioner 
Bhupendra Kumay Panda and Mrinal K. Ko “4. . jor the Opposite party 
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_ The judgment of the Court was as follows :— 

© Banerjee, J.:- This rule is‘directed against an order passed by the 
District Judge, Midnapore, adding the opposite party no.-8 to contest 
the Will on the ground that he has acquired by-virtue of a deed of agree- 
ment executed by two heirs of the testator in respect of the property 
which the testator left behind. The case of the petitioner in this applica- 
tion is that on 6th February, 1973 the petitioner as executor of the Will 
of late Upendranath Shaw filed an application for grant of the probate 
of the Will dated 29th October, 1969 left by late Upendra Nath Shaw 


before the District Delegate, namely, the Second Court of the learned 
Munsif, Contai, giving rise to Judicial Misc. Case No. 13 of 1973 but the 


case having been contested by the opposite parties Nos. 1 and 2, the said 
application for the grant of probate was returned to the petitioner for pre- 
sentation -before the learned Dirtrict Judge,- Midnapore. In the said 
application for the grant of probate, it was stated that Upendra Nath died 
at his residence on 6th December, 1971 leaving a Will duly exeeuted by 
him on 29th October, 1969. It is stated that the Will was an outcome of 
free will of the testator and was executed and attested in accordance with 


`- Jaw. It is further stated that the petitioner herein was appointed the exeeu- 


tor. In the said application the opposite parties nos. 1 to 7 were named as 
near relatives of the testator, opposite parties nos. 1 and 2’being the two 
daughters, the opposite party no. 3 being the widow and the opposite 
parties nos. 4to 7 being the four sons. Initially the opposite parties 
nos. 1 and 2, the daughters of the testator,contested the application for the 
grant of ‘probate on the ground that the testator has no capacity and 
alleging exercise of fraud, undue influence and coercion on the testator 
by the legatees. The other heirs of the testator however did not challenge 


the Will. It is further stated that the opposite parties nos. 1 and 2 filed an 
application for injunction restraining the petitioner and opposite parties 


nos 3 to 7 from alienating the properties mentioned in the schedule to the 
application for grant of probate. The said application was contested by 
the petitioner and other sons ef the testator andthe learned District 
Judge rejected the application for temporary. injunction.- Subsequent to 
that, the opposite‘parties nos. 1 and 2 also filed an application before the 
Subordinate Judge who was hearing the matter on transfer stating that they 
are not going to oppose this application for grant of probate and on such 
application being filed the learned Subordinate Judge fixed 23rd Septem- 


ber, 1975 for hearing exparte the application for the grant of probate. On 
22nd September, 1975 however the opposite party no. 8 filed an appcation 


for permission to contest the probate proceeding on the ground that he 
has acquired an interest by virtue of two deeds of agreements for sale 
executed in his favour by opposite parties nos. 1 and 2 on 28th March, 
1973 on receipt of Rs. 6000/- agreeing to sell. three plots pf land with 
structures standing thereon. It is stated that the premises was occupied 
by the opposite -party no. 2 as a tenant at a monthly rental of Rs. 35/-. 


y 
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Itis fuřtlier sated: that in- “view. of. the. agreénient for sale the opposite 
- patty no. 8 has- -dequired. an’ ‘interest:in, the- estate ‘of the deceased and is . ~ 

o entitled.to, Contest the Will for grant of a. probate under: ‘section 283;0f the. 

~ Indian’ Succession Act,- It must-be stated - that the.. agreement For- sale,> > 
“-which i is annexed to the affidayit-in- -opposition-is admittedly an unregistered 
` document. The Court- below, havin g-allowed the. application- of the opposite _ 
~ party: No. 8: to’ contest -the probate’. proceeding, » the s penngner herein: 
= moyed this application and obtained the _presént-rule.. : a eas l 


-2.-:Mr. Roy Chowdhury on behalf ‘of :the petitioner contented that 
the agreemént: for ‘sale cannot and does not create any interest inthe im- 
` movable property and the ‘relief bY; way~ òf- ‘specific ‘performance is - 
*’ discretionary to the Court and as ‘such.the right claiméd-does. not’ create | a 
any right whatsoever i in’ ‘thé-estate of. the deceased and therefore the appli» - 
catión filed by the ‘opposite: party for addition-of party in-the -probate: 
` proceeding for the ‘purpose ‘of ‘challenging the Will is not maintainable. Peni 
Secondly; Mr. Roy. Chowdhury ` ‘conténdeéd that the opposite--party no.8- 
may have some interest under ‘the a greement for sale-but he has no interest 
in the estate of - the deceased: at all and as such the application by him is“ 
not maintainable. Thirdly, itis contended by: Mr. Roy Chowdhury - -that a 
the bare possibility of filing’a’ suit would: not give the party concerned 
an interest “sufficient. to _ Oppose’ the | probate of ‘the Will." Mr. Roy ` 
Chowhdury further ‘contended that a document creating an interest In an ` i 
immiovable property must be registered as the agrečment fór sale even if 
antea ‘eannot create ‘an interest. in ‘the immovable property. ~ 
7 ` Mr. Roy Chowdhury ' fùrther, contended that ‘the application se 
f ah party jo.-8 is pre-mature | “because if he has any” interest he can l 
after the’ grant of . ‘probate pray. for Tevocation of- the grant ‘and the Court as 
has DO power to thrust. a party on the Propouide: if he does. not want to ` 
make ‘him a party in the proceeding, . i 
"4. Mr. Panda on ‘behalf. of. the respondent, E ehaleneed 
` ie. contention put forward by Mr. Rey Chowdhury~.In so far as the. 
Court’s power to add a-party--to the proceéding is concerned, it must be 
‘stated that.the Coutt has a power to add a person to the-proceeding if he 
satisfies the Court.that his claim of interest in the estate of the deceased ` l 
is tenable. Mr. Panda however contended that. under - section 55(6b). of shes 
the - Transfer: of Property. Act, the agreement for sale creates sufficient. - 
‘Interest-in the property ‘by which @ person. covered by the - agreement can - 
` maintain an application . under .section 283 of the Indian Succession Act: 
Mr. Panda..relied ‘upon the case reported in 0) AIR 1236; Cal. 1025 
Rabindra Nath v. Harendra Kumar.: > a 
‘5. ° In our opinion, the agreement for sale does: hot. create any in- 
terest _in“the, property. ‘which is the subject-matter ‘of the sale.. Under - 
- section 54 of ‘the T. P. Act an agreement for the sale of immovable pro- , 
perty is a contract that a aus of such ‘Property. shall take: place on. terms ~ i 
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settled between the parties. It da not create any interest i in or charge 


on ‘such property, or in the other words, the contract for sale does not 


create either an interest in or a charge on the property. It at best is a con- 
tract for sale which is only an equitable right of a purchaser and it does 
not create any interest-in the land which is the subject matter of the 
contract. In the case reported “in (2) AIR 1956 Cal. 148, India Electric 
Works v. Mantosh it has been held by the Division Bench of this Court 
that even after a decree for specific performance has been passed, the 
purchaser has no interest in the property. From section 54 of the T. P. 

Act it is clear to us that the agreement for sale does not create of itself 
any interest in or charge on the properly which was contracted to be sold 
between the parties. ' 

6. In the case eored in (3) AIR 1967 SC 744, Ram Baran v. Ram 
Mohit it has been held, -inter alia, that in the case of an agreement for 
sale entered into prior to the passing of the Transfer of Property Aet, 
it was the accepted doctrine in India that the agreement created an interest 
inthe land itself'in favour of the purchaser,’ and following this doctrine 
the view was that a covenant for pre-emption contained in a deed of 
partition, which was unlimited in point of time, was not. enforceable in 
law. But there has been a change in the legal position in India since the 
passing of the Transfer of Property Act. Section 54 of that Act states 
that a contract for the sale of immovable property “does not, of itself, 
create any interest in or charge on such property”. In the case reported 
in (4) AIR 1967. SC 978, Lalji Jetha v. Kalidas, the Supreme Court also 
decided in the same line:. At page 981 in - ‘paragraph 9 it has been stated 
that section 54 of the Trausfer of - Property Act in terms provides that 
such a contract of .sale- does not create as in English law any equitable 
estate in the immovable property which is the subject-matter of the con- 
tract. But the contract creates as obligation which is recognised by 
section 3 of ‘the ‘Specific Relief: Act, 1877 and section 91 of the Indian 
Trusts Act, 1882. But the Supreme Court in both the cases held that a 
eontract for sale does not create any interest in or charge on the immov- 
able property contracted to-be sold. In the case reported in (5) AIR 1977 
SC 774, Narandas v. S. A. Kamtam, the Supreme Court also considered 
the nature of the right created on the” immovable property in respect of 
a contract ef sale. It has been stated that a contract of sale in vicw of 
section 54 of. T. P. Act does not, of itself, create any interest in, or 
charge on the property. The personal obligation created by a contract 
of sale (as recognised in. section 3 of the Speeifie Relief Act and sec- 
tion 91 of the Trusts Act) is described in section 40 of the T. P. Act as 
an obligation arising out of contract and annexed-to the ownership of 
property, but not amounting to an interest or easement thereip. 

7. Mr. Panda however heavily relied on the case reported in 
AIR 1956 Cal. 462, Rabindra Nath y. Harendra Kumar. In ihe said reported ` 
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decision a “Single Judge of this "Court considered the natter under 
Order 21, Rule 89 of the Code of Civil Procedure regarding the interest 
of a person who is a party to the agreement of sale and who has. 
made payment of ` earnest money before proclamation for sale. His Lord- 
ship was considering the effeot of, seetion 54 of. the Transfer of Property 
Act in the’ ‘following terms :— ` ` 


“The language of S. 54 emphasises that “of iiself” a contract 

for sale does not create any interest or charge on the property. But 

very often a contract for sale does not stand by itself. where. there is 

a part payment. of the purchase price or payment of what is called 

the earnest money. In that. event S. 55(6)(b), Transfer of Property- 

_ Act would be attracted and it will be treated as though the’ ownership 

-~ of the property had passed and there is a nee for part of the pur- 
‘chase money paid”, 


In our opinion, this observation cannot be said to be a correst proposi- 
tion of law in view of the Supreme Court’s decisions cited above. The 
interest in the immovable, property valued at more than Rs. 100/- cannot, 
in our opinion, be transferred by an unregistered document as it-is clear 
from section 17:of- the Registration Act. 

68. In our opinion, therefore, a party to the rak for T 
has- no. right to or interest in the immovable property left by the testator 
and as such, has no locus-standi te’oppose the application for the grant of 
probate under section 283 of the Indian Suecession Act. . The view we take 
is supported by the decision of the, Division Bench of this Court reported. 
in (6) Southern Bank Ltd, v.-K. Generiwalla, (1957). 62 CWN 44 
in which it has béen held that a creditor of the deceased testator has no 
locus-standi to oppose the grant of a probate. The Division Bench of 
this Court in considering the principle of Privy -Council’s decision (71 
I.A.1) acme to the finding that the creditor of an heir of the deceased is not 
entitled to citation-and on that ground the probate cannot be ` ‘revoked. 
At page 455 their Lordships held as follows :— 3 can 

“All that I am concerned with at the present Momeni is that it 
was held in this case that a creditor of a testator’s heir had no interest 
in his estate.” 

9. It is further held. that a ‘creditor of an heir of a testator had no 
interest in his estate and was not entitled to be served with a citation. In 
the present case we have also held. that by dint of a agreement for sale 
the parties to the agreement have no interest or charge in -Tespect of 
immovable property. : 

10. Mr. Panda contended that the bare possibility of an interest is 
necessary toe'stablish the locus-standi of the opposite party no. 8 and there 
cannot bé any doubt that the opposite party no. 8 has a possibility on the 
basis of the agreement of sale and therefore he must be said to be a person 
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‘claiming to have an interest in the estate of the deceased. In the case repor- 
ted in (7) Nabin Chandra Guha v. Nibaran Chandra Biswas, 36 CWN 635 it 
has been held that “possibility of an interest” does not apply to the possibi- 
‘lity of a party filling a character which would give him an interest, but the 
possibility of his having an interest in the result of setting aside the Will. 
it was held therein that in interpreting seetion 283 Indian Succession Act 
a person must have a real interest in the estate and a purchaser from an 
heir after the death of the testator has a Jocua-standi and to have it, it is 
not necessary for the objector to show that he had an interest in the estate 
at the time ef the testator’s death. The main point for consideration is 
whether the person applying to be added in order to oppose the grant of 
probate must have a real interest in the estate of a deceased. A person 
entered into an agreement for sale has no interest in the immovable pro- 
perty left by the deceased testator. His claim at best is a claim for filing 
asuit. Moreover the cage reported in 36 CWN 635, Nabin Chandra Guha 
v. Nibaran Chandra Biswas has specifically repelled the argument that 
the “possibility of an interest” does not apply to the possibility of a party 
filling a character which would give him an interest”. 
1i. In our opinion, therefore, the learned Judge was not right in 
allowing the application of the agreement-holder opposite party no. 8 to 
be added as a party defendant. 
12. The Rule is, therefore, made absolute. The order of the 
iearned Judge is set aside. There will be no order as to costs. 


Ray, J.: I agree. 
P.R _ = 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
l Bankim Chandra Ray 
= Decision : July 21, 1977 : 
Mira Rani Dey (| Serge % ue : Appellant 
_ Versus 
Namita Goswami & Ors, `> : ... Respondents* 
Clvil Procedure Cede (5 of 1908) Or. 9, r. £3— Application for setting 
aside decree passed against a defendant exparte— Ground being non- 
service of summons—Summons en wife tendered to husband— Refusal by 
husband to accept service—Whether it amounts to good service upon 
wife—Dependent on consideration of circumstances of particular case— 
Appeal from decree by a-defendant, whether debars- another defendant 
from-proeeeding with application undor Or-9,r. 13 for setting decree passed 
“exparte | against such applicant defendant— Question of limitation where 
-application under ‘Or. 9; x. 13, was filed beyond period of limitation. 
*F,M A, No. 244 of 1975 
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It is true that there was no written - authority by the wife to the hus- 
-band authorising the husband to accept the summons on ‘her behalf. But - 
ee ‘considering the fact that the process server could not serve the summons 
, tothe appellant (wife) as she ` was inside the’ house ‘and the summons. of - 


the appellant (wife) and that of her husband (defendant no, 1) were ten- . 


-dered to the husband and on the husband’ 8, refusal, .the same was served 


by affixation and that on'the date fixed the husband appeared in court ° 


` and prayed for time to file written statement, it- was held that „the 
summons was duly served on the appellant (wife). 


‘ Simply because óne of the defendants ‘preferred an appeal and that . 


Te was dismissed for non- prosecution, it cannot be held that any other 
defendant cannot proceed with the application under Order 9, rule. 13 of 
: the Code of Civil Procedure., : 
Cases referred to: . O 
(1) ‘Tripura Modern Bank Ltd., v. Bansen & Co., ATR 1952 Cal. 181 
(2) Sm. Cheriathoppilakath Kunhibi Y. Land Acquisition Officer, 
-` Kozhikoda, AIR 1962 Kerala 266 
(3) ` Kali Kumar Chuckerbutty v. Aslam, (1974) 20 CWN 163 ` 
(4) Bharam Chand Guin v. Kanak Sarkar, (1920) 26 CWN 359 ~: 
(5) Bengal Chand Co. v. Durga Sankar, ILR. 1955 (1). Cal. 119 
(6) Punjab Oil Expellers Co. yv.. M Is. Madan Lal Nanda & Sons, - 
i ` AIR 1967 Delhi 28 ` ' 
(7) Khiroda Sundari v. Nabin Chandra, 21 CLI 653 - 
(8) Sarat Chandra Ghatak y. Joy Sankar Roy Choudhury, 1930 
35 CWN 332 
(9) Raja Inuganti Venkata Rayanim Varu y, Allurichina Bapanna, 
AIR 1940 Madras 213° 


(10) Kalimuddin Ahammad v. Qsahakuddin, 28 CWN 795: AIR 1924 
Cal 830. . 


(11) - Kantilal Khodabhat Patel v. Chiba Bava Bhandari, 
AIR 1967 Bombay 310 l 
(12) Intu Meah y. Dar Baksh Bhuiyan, (1911) 15 CWN 798 
(13). MIs. Gojer Bros. v. Shri Ratan. Lal Singh, AIR 1974 SC 1380 
(14) Pichai Ammal y. Vellaya: Thevar, AIR 1963 Madras 198 
(15) Pannalal v. Murarilal, AIR 1967 SC 1384 i 


Saktinath Mukherjee and Tarun: ‘Chatterjee - i - .. for the Appellant. 

~. -Hari Narayan Mukherjee oe ‘s ` a for Respondents 1 to'5 
“Mrinal Kanti Roy - ae oe oe `- .. for Respondent no.6. . 
S. P. Roy Choudhury ` a a O OA oat -Jor ‘Respondent no, 9 


| The: judgment of the Conrt ¥ was.as fellows — `. e 
‘Mukherji, J. : ~ This -appeal is directed against- an’ order passed- on 


30th July, 1974 by Sri S. B. Putatunda, Subordinate Judge, 4th -Court,. 


Alipore, in Miscellaneous- Case No. 42 of 1973 arising out’ of.-Title- Suit 
No. 35 of 1968: : dismissing ‘the appellant’s application - mider Order ` 9 
Rule 13 of the Code of Civil: Procedure, =- 


a 
~ ` had 


‘ ~~ 
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2. The agi of the case may briefly. be ated as follows : — 
The appellant filed an application. under Order 9 Rule 13 of the ` Code 
‘alleging that the summons of. Title Suit’ No. 35 of 1968 was never served 
-‘upon.her and prior to 9. 11.73 she had no knowledge of the suit and of the 
decree passed therein. It was only. when | in the: evening of 9.11.73, one 
‘Sri Subodh, Chandra Mukherjee along with others came to her house and 
told -her‘that he had-been appointed Receiver, in the suit. ` The petitioner — 
‘thereafter-engaged one learned Adyocate on 10. 11. 1973 to make enquiries 
in réspect of the suit. After filing an information ‘slip aud on personal 
Inspection of the. record, the learned Advocate came to know that the 
plaintiff in. collusion with the proforma opposite parties brought the suit © 
„and by practising fraud managed to obtain a fraudulent and collusive 
‘ decree. -The further-case of the petitioner is ‘that the plaintiff in collusion 
. and conspiracy with the proforma opposite parties and the process server 
` procured.a fraudulent : return of service of. summons upon thé petitioner. 
That the summons _ was never served. `~ That the process server never 
came to the residence of the petitioner on 29.5.68 or on any other date. 
That since 1967 the petitioner is not in good terms with her husband, who 
:was defendant No. |.in the suit.and opposite party No. 6 in the present 
proceeding. It is also'alleged thatthe defendant-No. Í in collusion and 
conspiracy with the plaintiffs made a sham show of contest to facilitate 
the passing of the decree in the suit. That had ‘the petitioner been served 
-with ‘the summons, she would have contested the suit and -that the ‘peti- 
- tioner had suffered | irreparable loss because of the collusive decree passed 
- exparté against her.. x 
.3. , Opposite parties Nos. 1 fee 5 and7 oppose the application. It 
‘Is stated that the summons was duly served upon her and she had full 
knowledge of the suit and the decree.: On the date of the service of 
summons the petitioner was '’ residing with her husband. at the premises 
where:gummons was served. -All other- allegations i in the application have 
been denied: It is asserted that: the suit was very much contested by the 
petitioner’s husband up to the Hon’ ble High Court - and after repeated 
~ failures the petitioner has been set up-by her- husband witha view to 
' -harass the, opposite parties. The, Hon’ble High, Court found that the 
petitioner's husband Sitanath Dey mismanaged the estate and misappro- 
ptiated a‘large amount Belonging to the-estate. Tho learned Subordinate 
Judge considered the facts and circumstances of the case and the evidence 
` ,on record held that the summons was duly served upon. the petitioner. 
` He further found that she had knowledge. of the suit and ‘of the decree 
long before 9.11.73 and as such the- application- under Order 9 Rule 13 is 
_ hopelessly barred by- limitation. ’In; that view of his finding.the learned 
Subordinate Judge dismissed the application. Being apEneves Mira Rani 
Dey has come-up to this Court in:appeal.- 
4, Mi: Saktinath EE learned Advoéate appears on behalf 
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of the appellant, contends that in the present case it must be held that 
the summons was not at ali served on the appellant. Even assuming 
though not admitting that the summons ` addressed to the appellant was 
tendered to the husband and the husband refused to“ aceept the same and 
ou his-refusal the summons was served by aflixation even then it cannot 
be said that it was good service, Mr. Mukherjee submits that in the 


absence of an instrument in writing’ the husband cannot be considered to ` 


_ be an agent of the wife and as ‘such. the husband cannot be said to have 
“been authorised to “receive the summons on ‘behalf of his wife: Mr. 
Mukherjee submits that the report of the process server and his 
evidence very clearly show that no attempt was made’ by the process 
server to see whether -the petitioner was at the relevant time at 
‘her house. Without ` making such enquiry,- it was illegal on the part of 
the process server to tender the summons to the petitiorier’s husband. ‘If 
it is proved i in this-case that the-proeess -server never tenderéd summons 
- to the petitioner and even assuming that the -same was tendered to her 
husband even then for the fact tat the husband cannot be, considered to 
- bo an agent of the wife it must be said that the summons was not served 
on the petitioner. Mr. Mukherjee submits that before service can’ be 
made by affixation certain conditions must be fulfilled. In this connec- 
l tion Mr: Mukherjee refers to-a decision reported in (1) Tripura Modern 
Banik Ltd. v. Bansen and Co., AIR 1952 Calcutta 781. It has been held that 


“Service by aflixation can only be made under the following. circumstances: 
(a) Where the defendant is personally found but refuses to sign the ackno- - 


Wledgment ; (b) Where the defendant cannot. be found personally but 
where persons who can be served on his behalf are- found, but they 
- refuse to sign the acknowledgment : (c) In the case, however, of an adult 
. male member of the defendant’s family residing with him; no attempt to 
_ serve upon him can be made at all, unless the defendant was not likely to 
- be found at his residencé within a reasonable time”. Mr. Mukherjee con- 
` tends that the report of the process server and his evidence in Court clea- 
Tly:show that the process sérver does not say that the petitioner was not 
at her residence. He also does not say that he made any attempt to tender 


the summons on her. He only says that as'she was not present when he off- 


ered the summons to her husband who refused to sign and then he served 
summons by hanging the same in the premises. Mr. -Mukherjee submits 
“that the service effected in the manner as- stated above cannot be treated 


_ 88 valid and legal service. In support ef his contention that in the absence ` 


- 


of an instrument in writing the husband cannot be held to be the agent of | 


his wife. Mr. Mukherjee refers ‘to a decision reported in (2) Srimathi 
Cheriathoppilakath Kunhibi v. The Land Acquisition Officer, Kozhikode. ATR 


1962 Kerala 266. ‘In support of his éontention that the provisions of the | 


Code have not been complied with in the matter of service Mr. Mukherjee 
refers to decisions oe in n (3) Kali Kumar ee v. Aslam 
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and others, 20 CWN 163 and (4) Bharam’ Chand Guin v. Kanak Sarkar, 
26 CWN 359. In the former case it has been held that if the defendant 
isnot found, proper enquiries should be made to find out when and 
where the defendant is likely to be found and proper effort should be made 
to fiad the defendant in the place where he ordinarily resides or carries on 
business. If the latter case notice was served on the defendant’s son. 
The courts below thought that the service was sufficient compliance with 


‘the requirdments of Order 5. Rule 15 of the Code as the son was presumed 


to have duly brought it to the notice of the defendant. It was held by 
this Court that “This consideration should not have been weighed with 
the Court. . It has to be definitely found that the defendant could not be 
found after reasonable and diligent enquiries and the person on whom. 
the notice was served was an adult male member residing with him”. 
Mr. Mukherjee further submits that Order 5 Rule 14 of the Code has no 
application unless it is shown that the Order 5 Rule 12 of that Code 
cannot be complied with. In support of his contention he refers to a 
decision reported in (5) Bengal Chand Co, v. Durga Sankar Gouri Sankar, 
ILR 1955 (1) Calcutta 119. Mr. Mukherjee submits that the report of 
the process server will show that though the petitioner was atthe time 
of service of the summons at the house but as she did not come out in the 
presence of the process server, the summons was served by affixation. 
Mr. Mukherjee states that the petitioner being admittedly in her house it 
was incumbent on the part of the process server to make attempts for 
tendering the summons to her. Nothing having been done in that 
regard the service by affixation in.the circumstances stated above must be, 
held to be not a valid service. Mr. Mukherjee then draws our attention 
to Order no 12 dated 2Ist of June 2968 in Title Suit No. 35 of 1968. 
The order runs as follows :— | 


Co cescteseecjee.. Summons duly served upon the defendants 2 and 5. 
Summons of defendant Nos. 1 and 3 served by hanging. Summons of 
defendant No. 4 not yet received after service. The defendants Nos. 1 
and 2 appear separately and pray for time to file written statement. 
Prayers are allowed. To 18.7.68 for filing written statement. To 4.7.68 
for-order awaiting service return of summons of defendant No. 4 


The above order shows that the learned court did not comply with the 
provisions of Order 5 Rule 19. Order 5 Rule 19 lays dewn that “Where 
a summons is returned under Rule 17, the Court shall, if the return 
under that rule has not been verified by the affidavit of the serving Officer, 
and.may, if it has been so-verified, -examine the serving officer on oath, 
or cause him to be so examined by another Court,- touching his proceed- 
ings, and may make such further inquiry in the. matter as it thinke fit ; 
and shall either declare that the summons has been duly served or order 
such service as it thinks fit”. - In this case the learned® court after taking 
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into consideration the manner in which the summons was served. by 


affixation ought to have held that it was not a good service and ought to 


have ‘issued an order ‘for fresh service. At ledst Mr. Mukherjee submits 
that there is nothing to show ‘that the’ learned court was satisfied that the 


‘summons was duly: served upon the’ defendant No. 3. In this connection 


Mr. Mukherjee refers to a decision reported -in (6) AIR 1967 Delhi 28, 
The Punjab Oil Expellers Co., Ghaziabad v. M/S. Madan Lal Nanda and 


‘Sons and others. It has been held that the provisions of the Code impose 
‘an obligation on the Court to satisfy itself after taking the process server's 


affidavit or statement and after further enquiry as may be necessary, that 
reasonable efforts were made without success to serve the defendant 


‘personally and then declare whether summons was duly served. 


gn 


5. On the point whether in the present case there has been a 


‘valid service or not, Mr. Roy Choudhury refers to a decision reported in 


(7) 21 CLI 653, Khiroda Sundari Dasi and another v. Nabin Chandra Saha: 
In this case it was held that “Where it is impossible for the serving 
officer to obtain access to the person to be served; either by reason of the 
custom of the country or for any other reason, the case is covered by. the 


_ description in Rule 17 “where the defendant cannot be found by the 


serving officer’. In the present case it came to the knowledge of the 
process server that the defendant No. 3 was at the relevant time in her 
house. But as it was not possible for the process server to’ tender the 
summons to defendant No. 3 it was offered to her husband who was none 
else than the main defendant in the “suit, being defendant No. l'and whose 
summons was also tendered to him and on refusal to accept even his 


own summons the’process server served the summons of the defendant ` 


No. 1 and the defendant No. 3 by hanging. In. such circumstances, Mr. 


Rey Choudhury submits that it must be held that it was good service. In 


support of his contention Mr. Roy Choudhury relies ona decision re- 


-ported in (8) 35 CWN 332, Sarat ‘Chandra Ghatak and another v. Joy 


Sankar Roy Choudhury and ors. In this case “The service was effected by 


tendering a copy of the notice to the brother of the defendant. concerned, 


‘ who-was also another defendant i in the suit and an adult and was living 
in the joint family dwelling-house and when he refused -to’ accept the ` 


copy of the notice so tendered it was served by affixing it on the outer 
door of the cutchery ghar in the outer apartment. In those circumstances, 
the service of- notice at the joint: family dwelling house by putting it up 


on the outer door of the house was held to be sufficient”. With regard- 


‘to the point raised by Mr. Mukherjee that the court on 2Ist of June 1968 


did not record any order to the effect that the summons was: ‘duly _served, 
Mr. Roy Choudhury submits that though it is desirable that all’ courts 
should obgerve the mandatory provision in Order 5 Rule 19 and either 


Ai e 


service as it thinks fit, yet the absence of such an express declaration will 
; e . ; k , : 


-declare that the summons has: been duly served or order such further _ 
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not involve as a necessary: Conscience: a finding ‘that a summons has not 
been, duly served. . This view has been expressed: in a case reported in 
. (9). AIR 1940 Madras 213, Raja Inuganti Venkata Rayanim Veru v. Alluri 
‘China. Bapana and.: others. The appellant wanted to make out a case in 
the court below. that she had strained’ relationship with her husband and 
“that it was her husband ‘ who in collusion with the plaintiff made a sham 
° show of contest’ in the suit and caused an exparte decree to be passed 
against her. On going through the evidence we find that it has not at 

* all been established that the appellant had strained relationship with her 
husband, rather it is the admission of the wife that her husband used to 
look after her other cases. ‘It is the admitted position that both the hus- 
“band and the -wife are living together in the same house. The husband 
_ very much contested the suit not only in the court below but also up to 
this Court. It may be mentioned in this ‘connection that itis only after 
the Receiver was appointed and after. the ‘Receiver went-to the: house of 
the appellant and her husband on 9.11.73 the appellant filed the present 
„application on 26.11.73 stating that she had nò knowledge prior to 9.11.73. 
It may be mentioned that thê suit was filed. on 21.5.68 and it was decreed 

-on contest against 'the defendant No 1' òn 29 9.70: The defendant No. 1 
filed an appeal to this Court being F. A. No 223 of 1971 which was dis- 
_ missed for non- prosecution on 17. 5 73. We have'taken into consideration 
the fact that there was no written authority” by the wife’ to the husband 
„authorising to accept the summons on ‘her behalf. But considering the fact 
` that the process server could not serve the summons to the appellant as - 
she was inside the house and the summons of the appellant ‘and that of 
_ her husband (who is defendant No. 1) were tendered to the husband and 

on husband’ 8 refusal the same was served ‘by affixatión and that on the 
- date fixed the husband appeared in the court and prayed for time to file 

written statement, we are of the opinion | that ‘the summons was duly 
served upon the appellant. 


. 6. Mr.Roy Choudhury raises, a point to the effaci that (here was an 

i “appeal i in this Court against the decree and as'the said appeal was dismi- 
_ ssed the. appellant cannot. afier the disposal of the appeal by this Court 
proceed | with the application under Order 9” Rule 13.Mr Ray Choudhury 
contends that the decree of the trial court merged. with the decree of the 

- appellate court and as such the said decree cannot be challenged by an 
applieation under Order 9 Rule 13 of the Code. Mr. Roy Choudhury in 

. support of his contention refers to a decision reported in (10) 28 CWN 795 
Kalimuddin Ahammad v Asa Hakuddin and Ors. at Page 801 of the said 
-geport it has been held that ‘‘When_the exparte ‘decree has been confirmed 

< or otherwise ‘disp sed of -on appeal the Court which passed the exparte 

, decree has on longer any power to entertain an application to set it aside, 
even though the application has been made befere. the appeal was filed.” 
Mr.-Roy Choudhury also relies on a - decision reported in (11) AIR 1967 
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Bombay 310- Kantilal Khodabhiat Patel v. Chiba Bava Bhandari where it re 
‘been held that even “when an appeal is dismissed’ summarily under Order 41. 
Rule 11 of the Code an application under Order 9 Rule 13 is not- compe- 
tent since the- decree of the trial court merged with that of the ‘appellate 
court. Mr: Mukherjee submits that in this case it may be mentioned that | 
the appellant Mira Rani Dey did not prefer any appeal against the exparte 
decree. It was only Sitanath Dey against-whom the decree was passed 
„On contest preferred an appeal and that being so, it cannot be said that 
Mira Rani cannot, proceed with her application under Order 9 Rule `13. 
On this point Mr. Mukherjee first relies on a ease reported in (12) Intu 
Meah V. Dar Baksh Bhuiyan, 15 CWN 798. In-this case it-has been held 
that“‘Where a decree was passed. against several defendants against some 
of whom.it. was exparte,-and a defendant who appeared ‘unsuccessfully 
appealed: against that decree, the Court passing the decree has jurisdiction 
to set aside the exparte. decree as against a defendant, who.had not appéa- 
Jed”. Mr. Mukherjee also reljes on a Supreme Court decision reported in 
(13) M/s. Gojer Brothers (P) Ltd v. Shri Ratan Lal Singh, AIR 1974. SC 
~ 1380. In paragraph 12 of the said report while discussing on the uestion of 
: merger Their Lordships observed : “The principle, therefore, that theré 19 
no decree as such of the appellate court if it dismisses the appeal for 
default of appearance or for want of prosecution or on the ground that the 
- appeal has abated or is withdrawn or that the appellant has failed to 
- furnish security for costs as provided in Order 41 Rule 10 of the’ Code of © 
Civil Procedure, can have no application to the instant case” On a 
careful. consideration we accept the contention of Mr. Mukherjee’ and - 
hold that simply because the defendant No. 1 preferred an appéal to 
this Court and that appeal was dismissed for non prosecution it can not be 
held that the defendant No. 3 cannot proceed with her application 
under Order 9 Rule 13. 

7. On'the point ‘of limitation the court kalow has found that the 
defendant No. 3 had knowledge about the suit and the decree much before 
9.11.73 and that the application is barred by limitation. Mr. Mukherjee 
submits that even assuming that the defendant had knowledge of the suit 
for the application of Article 164 of tlie Limitation Act it is necessary to 
ascertain when the defendant applying for setting aside the exparte decree 
had knowledge of the decree. Mere knowledge, of the date of the 
suit would not be enough for that purpose.. Mr. Mukherjee further 
contends that the expression’ ‘knowledge of the decree’ in ‘Article 164 
means knowledge of the particular decree which is sought-to be set aside. 
No doubt the onus is on the defendant to show that the application is 

.. within time pad that-lie had knowledge-of the decree within 30 days of the 
_ application. İf the déferidint produces some‘evidence to show.that the 
application is within time, it is for the-plaintiff to rebut this evidence and 
to establish di that the defendant had s aoWIGABS of the deerce 


_ 


~ 


es 


a ., Ray, J.: agree. : 
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morg” ‘then. 30 days’ Herons ie date “Of ihe M In support .of his 
confention Mr. Mukherjés relies on-(14)_ Pichai: Ammal y. Vellenya Thevar, 
` AIR 1963 Madras 198 and- ( 15) “Pannalal y. Mirarital,: ‘ATR 1967 SC 
1384, ot er 

8. aMi: Harindtayan Mukherjee, learned ‘Advocate for the yespon- 
dene ‘submits’ that’. ‘the. ‘interests; “of the’ defendant No. I and the defen- 


. dant. Nó. 3° are fot adverse i in any. way y that, the two defendants are 


- sailing i in the same ‘boat. - It is in evidence that Sitanath Dey, husband of 
. Mira Rani Dey, used, to look after. her property. and litigation. It has 
also: been established by ‘evidence’ that they have been residing in the same 
house. “Mr Mukherjee relies very. much on Ext. Ë, a notice, in Civil Rule 
No; 572 F) of 1971-in connection’ with the. First Appeal filed by Sitanath 
Dey: Mr. Mukherjee. places. before us the record’ of the said Rule and we 
find that the.said. Rule owas served : upon Mira Rani Dey by Tegigtered post. 

On ‘the acknowledgment form there is signature ‘of one Mirarani Dey. It 
appears ‘that Mira Rani received the registered” notice ‘On “18. 6,71. It has 
, been contended- by Mr. Saktinath ‘Mukherjee that: this acknowledgment is 


. nota part. of the present record and as. such this ought not to have been 


„placed before’ us and ‘secondly i in the ‘acknowledgment form there is no ad- 
. dress. of. Mira Rani Dey and that being £0, it cannot be said definitely that 
` the ‘appellant reeived the registered letter containing the notice of the Rule 
_ on 18.6.71, It is true that there is no address i in the acknowledgment form. 


| „Generally, adresses are giyen on the envelopes and the post cards which 
‘are registered. It is not. unusital that in “the . acknowledgment form 


-address of the addresee remains blank. ` But itis: seen that the address of 
the ‘sender has ‘been correctly, given For all the reasons stated above we 
find that Mira, Rani Dey. had kudwledge of the decree muoh before 9.11.73 
and" the application. having aa filed” on: 23.11 .73 it is barred by 
limitation. n o ije ; 

"9: The appeal thus fails andi js § dismissed on contest, We; “however, do 
“not pass any order for costs. Let the record, go. down immediately. 
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Versus: : 
‘Sudhir. Chandra. Mondal & Anr. ie. m “Opposite parties* 
-Addition of party— Alleged sub-tenant wanting to be’ impleaded as 
-A “party in. ejectment suit ` to contest the: fs a ord claiming 
i < *Civil Rule No, 150 of 1973"; 
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independent title: to suit premtses— Whether ‘such ‘sub- tenant should 1e 
allowed to be added in plaintiff’s sult. 

Bibekananda filed an ejectment suit against his tenant Sudhir. ` The 
tenancy. was governed by the W. B. Premises Tenancy Act 1956. - The 
grounds for eviction were default and sub- -letting. In the course of the 
proceeding, the plaintiff’s application under section 17(3) was allowed. 
` While the application under section 17(3) was pending, Asoke, the alleged , 
sub-tenant filed an application for being added as a party defendant ‘in the. 
suit. That application of Asoke’s was allowed by the learned’ Munsif. 
Being . aggrieved by. the order allowing Asoke’s application for addition 
of party, the ~ plaintiff moved this Court and obtained the Rule, and 
that Rule was ultimately made absolute.’ “= 

H ELD : In his application for addition of. party to the suit, ‘Asoke a? 
_ out-a case. that he took. the. premises in-tenancy right. long. before- the plaintiff. . 
acquired title to the suit premises by a deed of gift. _It.was further stated 
by him that he was not a sub-tenant under ‘defendant Sudhir. That being 
the position, it is obvious that Asoke was claiming an independent title to the 
Suit premises, independent of the defendant himself. Accordingly a deterini- 
nation of Asoke’s right or title to the suit premises would be outside the ambit ` 
and scope of the'sult and it will- not be proper in view of the caše he had made 
in his application for addition of party to make him a party in ‘the ejectment 
suit on his own application. But still then, it may be open for him to establish 
_ his title, if he has any, in respect of the suit premises as claimed in appro- 
priate pr oceeding. 

Bhupendra Kumar Panda and Mrinal Kanti -Roy "aa for, the petitioner 
Susil Kumar Biswas | i .. for the opposite party no. 2 
l The judgment of the Comis was as follows: ies, 

This Rule was obtained by the plaintiff in a suit for eviction. - The 
plaintiff instituted’a suit against his tenant Sudhir for recovery of posse- 
ssion of the suit premises alleged to be held under a tenancy governed by 
the West Bengal Premises Tenancy Act. The grounds for eviction 
were default in payment of rent as also sub-letting. In course of 
the proceeding, it appears, the plaintiff’s application under section 17(3) 
of the Act was allowed and. Sudhir’s written statement against delivery of 
possession was struck out. While that.application was pending one Ashok 
Kumar Das, the opposite party no. 2 in this. Rule. filed an application on 
18. 1. 73 for being added as a party to the suit. This application was 
opposed by the plaintiff. It may be mentioned here that in the plaint the 
plaintiff’s case is that Ashok was an unauthorised sub-tenant under the 
defendant Sudhir. The learned Munsif, on hearing the parties, was of 
the opinion that since the suit is for recovery of khas possession of the 
-suit premise$ the decree will direetly affect Ashok Kumar Das and such 
decree again will be of no avail. if Ashok Kumar Das is not impleaded 
in the suit as,a edefendant. The Court was of opinion that a decree 
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inöapable of execution should not be ‘passed and, accordingly, _irrespec- 

tive of his legal status, ‘Ashoke Kumar Das’ 8. application should be allowed 

- and he be added. asa defendant i in the suit. The plaint | was, accordingly, 

directed to be amended by_ an order dated, 23.4. 73. The present Rule 
was obtained against this, order. ` l 


2. It would appear . from _the application filed by Ashok Kumar 
- e Das.in tke trial Court -that Ashok stated that he- took the premises in 
tenancy. tight long before the ‘plaintiff acquired ‘title to the premises by a 
deed of gift: . It was further stated by him that he was not a sub-tenant 
“under the defendant Sudhir. That_being the. position’ it is obvious 
-that ‘Ashok’ -was claiming independent title to the premises, indepen- 
l -dent of the defendant himself. Accordingly a determination of 
_. Ashok’s right or title in the .suit premises would, in my opinion, 
-be’ outside the. ambit “and ` “scope of. the. suit and, it will not be 
“proper in view of his case ‘made in the, said ‘application to make him a 
party in this” ejectment suit‘on his own. application. It may be open for 
him to establish. his title, if he has any; in respect of the suit premises as 
claimed in appropriate proceeding. | For these reasons Iam of the opinion 
- that, the impugned: order in this Rule ‘cannot be. sustained. also particularly 
‘in view of the opposition by. the plaintif and the same is hereby set 
"aside. `- i 
< 3. The Rule is, accordingly, iade abolie, There will be no 

order for costs. Let the records be sent down wiraou; delay. 
N. C.S. a 


-I CIV IL, APPELLATE J URISDICTION } 
f ` Before Mr. Justice Manash Nath Roy 
aeh o. = Decision :. July 11,1977 _ 
t Bandhu CROAT AR OHY & Agr. oe Be ses Appellants 
_ ae 7 
" Ashim Mukherjee e - Respondent*. 
. West Bengal Premises Tenancy Act das of. 1956), Sec. 13(1)—Ejectment 
on a ground ‘of sub-letting under. el. (a)—Initial onus of proof—Phazintiff 
-to establish sub-tenancy prima facle—When onus shifts on tenant-defendant 
- Direct evidence of.sub- -tenancy, not avallable—Circumstantial- evidence. 
whether:can be taken into consideration for determining factum of sub- 
letting—- Conduct of recorded tenant— Consideration thereof, whether 
relevant in determining the question: o sub- tetancy—mplication of word 
‘sub-lets’ — Interpretation. - : ota 


In -the instant cage, tlie fact of subletting was- found in the first 
round of litigation upto High'Court and that fact can- “not be anne 
' * Appeal from Appellate Decree no.. 952 of 1975 `.. 
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in the second round. That being so, the only question, to be decided 
in this case is whether, in terms of the remand order as made by the 
High Court on the previous occasion, the plaintiff, on the evidence on 
record, has succeeded in establishing the fact of sub-letting by de- 
fendant no. lin favour of defendant no. 2 after the commencement 
of the West Bengal Premises Tenancy Act 1956. From the evidence, 
it appears that defendant no. 1 has left the disputed premises permanently 
in 1962 en constracting his own house and that defendant no. 2 has been 
residing in the disputed premises since 1943. The defence case is that 
they have been holding a joint tenancy and the evidence is there that on 
‘several occasions, defendant no. 2 had tendered rent for payment to the 
plaintiff landlord, although rent receipts were granted in the name of 
defendant no. 1 alone. The fact that defendant no. 1 has left the disputed 
premises in 1962 and the fact that since then or even priorto 1962 
defendant no. 2 had been residing at the disputed premises would not, 
by itself, prove the fact of sub-letting or the commenceient thereof 
after the enactment of the Act of 1956. 


Initially the onus to prove subletting is on the landlord and if the 


landlord prima facie suceseds in showing that the occupant who was in 
exclusive possession of the premises, let out the same or a portion thereof 
for valuable consideration, it would then be for the tenant defendant to 
rebut such evidence adduced by the landlord. 

Where sub-letting can not be found out in isolation, it becomes 


necessary, for the purpose of arriving ata definite finding on the question - 


of sub-letting, to take into consideration all relevant facts and cireums- 
tances of the case. The expression used in Section 13(1)(a) is ‘*Sub-lets’”’. 
It refers to the post-Act sub-letting. It does not refer to Pre-Act sub- 
letting. Such post-Act sub-letting is further circumscribed by another 
restrictive quatification to the effect that the sub-letting should be with- 
out the previous consent of the landlord. It would be rather difficult to 
find out or to establish such a sub-letting on direct evidence especially 
when, as in present case, the recorded tenant and the alleged sub-tenant 
are near or close relations and more so, when they have been residing 
‘together in the same premises for a long time prior to the commencement 
of the 1956 Act. Now, “where direct evidence of sub-letting is not 
available or forthcoming, one has to fall back upon the circumstantial evi- 
dence for the purpose of drawing the necessary presumptions or inferences 
to locate -such sub-letting. In other words, for the purpose of finding 
out the impugned sub-letting or deciding the question whether the fact of 
sub-letting has been established, the court has to proceed on presumptions 
on due consideration of the circumstantial evidence in the case. So far 
as the prevent case is concerned, the circumstantial evidence shows that 
‘the tenancy in question was not joint. Circumstantial evidence apart, 
anether factor,relevant for consideration of the question whether the 
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disputed nee was joint or not is ‘the conduct of that defendant in 
whose. name the tenaney stood. Inthe instant case, it appears that the 
conduct of defendant no. 1 in whose name tho tenancy stood discloses 
that the disputed tenancy was not joint. 

Cases referred to : 


(1) Madholal Sindhu y. Official. Assignee of Bombay. 
AIR 1950 FC 21 
(2) Sreemanchunder Dey vy. Gonchar Chuckorbutty, 11 MIA 28 
-(3) A. C. Bhattacherjee v. Arun Krishna Roy, (1961) 65-CWN 1175 
(4) Associated Hotels of India Ltd. v. .S. B. Sardar Ranjit Singh, 
AIR 1968 SC 933 . 
(5) . Harvansh Kumari y. J, P. Sehgal 1 Decosta, 1956 Rent Control 
Journal 496 
- (6) Angurbala Dassi v. Radharani Dassi, (1966) 70 CWN 618 
~ (7) Suraya Properties (P) Ltd. v- Bimalendu Nath Sarkar, 
(1963) 67 CWN 977 (SB) , 
_(8) Smt. Krishnawati v. Shri Hans Raj, AIR 1974 SC 280 
Samir Kumar Mukherjee and Nirmal Kumar Manna _... for the Appellants 
Sakti Nath Mukherjee and Tarun Chatterjee .. ... for the Respondent 


The judgment of the Court was as follows eat 


This appeal, at the instance of defendant/appellants, is direc- 
ted against the decision dated August 23, 1975, made in. Title Appeal 
No. 816 of 1974, by the learned Additional District Judge, 13th Court, 
Alipore, affirming:thereby the decision dated July 23, 1974, made in Title 
‘. Suit No. 390 of 1967, by the learned Munsif, 2nd Additional Court, 
Alipore. “Those determinations have been made after remand. 

2. ` The plaintiff, initially brought Title Suit No. 277 of 1966 in the 
Court of the learned Münsif, 4th Court, Alipore, eontending that defen- 
dant No: 1, Anath Chakravartty, who-was a tenant in respect of the 
Southern portion of premises No. 74, - Harish Catterjee Street, Calcutta 
(hereinafter referred to as the said premises), had sublet and/or transferred 
and/or assigned the tenancy, ‘without his knowledge and consent to defen- 
dant No. 2, Rajendra Nath Chakravartti.. That apart, it was. alleged that 
the said defendant No. L was guilty of acts contrary to clauses (m), (0) or 
(p) of section 108 of the Transfer of Property Act and furthermore, he has 
caused damages to the said premises. The suit was alleged to have been 
filed after duly determining the fenancy, .on.service of necessary notice 
' and on the failure and refusal of the said defendant No. 1 to vacate the 
premises even inspite of -such service. 

3. The defendants: contested the suit by filing a joint written state- 
ment wherein it was contended, inter alia, amongst others that they were 
joint tenants of the said premises, although the tenancy was in the name 
of defendant No. 1, the defendant No. I had not sublet the said promises 
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or any- part or portion thereof to the defendant No. 2; ‘the said defendant 
No. 1 was not a defaulter as alleged and he has not done any act contrary 
to clauses.(m), (0) or (p) of section 108 of the Transfer of Property Act. 
4 On the pleadings. as aforesaid the following issues were framed 
for determination :— ‘ 
1. Is the defendant No. 1 a defaulter in Saint of rent? 
2. Has the defendant No. 1 sub-let and/or transferred and/or 
assigned the tenancy without the plaintiff 9 EN OWIEOES and consent to, 
~ defendant No. 2 ?. 5 
3. Has the defendant No. 1-done acts contrary to the’ po 
of clauses (m), (0) or(p) of section 108 T. P. Act? — 
~ 4, Has any notice to quit been served on the defendant No. 1,. if 
so, is the same légal, valid and sufficient a a l 
5. To what.relief or reliefs, if any, is the plaintiff entitled ? 


5, The learned Munsif found the story of subletting’ by defendant 
No. 1 to the defendant No. 2 to be correct. ‘It was also found by him 
that the defendant No. 1 was. really.a defaulter-in payment of rent singe 
_ June, 1965 and that by refusing the plaintiff | to inspect the said premises, 
he had acted in Violation of or contrary to the provisions of section 108(m) 
of the Transfer of Property Act. But the allegation of damages as 
alleged to have been caused by the defendant’ No, l; was not accepted. 
The suit was decreed on-other grounds and on appeal (Title Appeal 
` No. 1438 of 1969) by the: defendants, ‘those determinations were amined 
and accordingly the appeal was. dismissed on March 6, 1970: 
6. From such determination, there ‘was a further appeal to this 
-` Court (S. A. 1218 of 1970), which was-heard and disposed of by.M. M. 
Dutt, J. on, May 31; 1973. It has been observed and. found by this Court 
that the defendant No. 1 was not a defaulter and he has ‘not- aeted or 
committed any aet contrary tothe provisions of clauses (m), (o) or (p) 
of. the. Transfer of Property Act. Thus Issue Nos. I and 3 as aforesaid, 
were decided in favour of the defendants. But the case. was- remanded to 
the learned Munsif for disposal of the suit only on Issue No. 2 and that 
' too after recasting the same in the following manner and form : — 
“Has the defendant No. 1-sublet and/or “transferred and/or 
assigned the tenaney without plaintiff’s knowledge’ and consent to 
' defendant No.2? Ifso, when? -7 7 ~ à a 
and it was further. directed that i in case the said i issue is s decided and found 
in faveur of the: plaintiff and it is found that the subletting has been 
made after the commencement of the West Bengal Premises Tenancy 
Act; 1956, the suit should only be decreed and not- otherwise: ` Such- 
SaN order was made, as it was submitted by ‘the plaintiff that he 


>- should be, given a chance for incorporating in the plaint a statement by 


way of amendment about the time when the subletting was made'by the 
defendant No. „Pand also to lead further evidence on that point. From 
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the order as made in the-said S.A. No: 1218 of '1970, it appears that the 
_plaintiff was thus ‘allowed ‘liberty to‘amend the plaint “and parties were 
' given- leave to adduce further. evidence ‘only on the question of the com- 
: mencement of subletting by the’ defendant No. 1- in favour ‘of defendant 
No: 2 andon no other question.and. the learned Munsif was directed to 
dispose of the suit on the question of subletting with a.corresponding 
direction that the suit should be deereed if it is found that the subletting 
was made after the commencement of the West Bengal Premises Tenancy 
‘Act, 1956 and to.dismiss the same, : if-no-such. evidence is available. 


7. -On such remand, | the plaint was duly amended and after such 
` amendment the relevant statements in paragraphs 3, 4 and 5 ef the plaint 
-stood as under ; ` | a a i 
3.“ The defendant. No..1 has sub-let in 1962 andlor transferred 
and/or-assigned the tenancy, without the plaintiff's knowledge and con- 
__..sentto one Rajendra Nath Chakravartti, defendant No. 2 herein and 
`- defendant. No. 1 ‘has parted with possession of the tenancy in favour 
of defendant No.2> 0 55 wa og 
`. 4. The defendant No. 1 left the suit premises in 1962 and is now 
jiying-in his own- house-at Rajdanga. Haltu, P. O., District-24 Parganas 
sinee then and is not in occupation -of the premises in suit. 
5, Defendant No. 2 aforesaid is in exclusive wrongful occupation 
of the premises in suit and he has been impleaded in the suit’as a 
+ defendant in order to avoid future complication and diffieulties and 
-- : so’,that the Court may pass a decree for ejectment. 
On such amendment, additional written statement was filed by the defen- 
dants and the relevant statements as it stood thus are : - 


-° 3.’ That these defendants categorically deny the allegations made 

: in'‘paragraph 2 of the plaint after amendment that the defendant No. 

- J-has’sublet the suit premises to Defendant No., 2 in 1962. The said 

‘allegations are false, frivolous and -motivated. In addition to what 

has-been stated by these defendants in’ the-Written Statement already 

` filed these-defendants-state that Defendant No. 2 is residing in the 

suit premises since the inception of tenancy and ‘that the defendants 

‘are members of a’ joint family and: defendant No.. 2 as the head of 

the family and due. to- paucity of accommodation in the suit premises 

. the defendant No. 1 has shifted-to -his newly built house.’.. The ` ques- 

tion of subletting at-any ‘point of time. does not and cannot arise at 
‘all-and hence such allegations are denied. | 

4. That with -regard to the allegations made in paragraph 4 of 

the plaint after amendment, in.addition to-what has been stated in the 

- original Written Statement ‘these ‘defendants further ‘state that allega- 

tions under reply are false and false to the knowledge Of the plaintiff. 

“It is denied in ‘particular that defendant No. I has ‘left’ the suit 
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premises in 1962. The defendant No.1 very often comes to the suit 
premises and he has his possession of the suit premises. All allegations 
contrary. thereto are denied by thesé defendants. 


5." That the allegations made in paragraph 5 of the plaint after 
amendment are denied as false, frivolous and motivated. It is denied 
in particular that defendant No. 2 is in ‘exclusive’ wrongful occupa- 
tion of the suit premises as alleged or at all. 7 

After such amendment of the pleadings, fresh evidence was addued by the 
parties to the proceedings and on consideration of the same, the learned 
Munsif, by his decision in T.S. 390 of 1967, found that the plaintiff was 
successful tn proving or establishing that the defendant No. 1 had indu- ‘ 
eted the defendant No. 2 asa sub-tenant in the year 1962 In respact.of 
the said premises and as such he decreed the suit. 

8. On appeal, the findings of the learned Munsif were affirmed by 
` the learned "Appellate Court by the determination dated -August-23; 1975 
and it was held, interalia, amongst others that the allegations of the - 
plaintiff on the- creation of sub- -tenancy in 1962 was proved. Such 
determination was made on consideration of the following points : 

(1) Whether the sub- tenancy was created before or after coming 
into force of the West Bengal Premises Tenancy Act, 1956; and 

(2) Whether the learned Munsif was justified-in Ree the 
suit. 

9. Mr. Samir Kumar Mukherjee, appearing in sitgport of the 
appeal contended that the entire determinations by the learned Courts 
` below, specially by.the learned Appellate Court, were based on surmise — 
and conjectures and had no relation to the actual facts as led in evidence. 
That apart, he submitted that the onus to prove subletting and that too 
on the given date in terms of the remand order and on: the pleadings after 
amendment, was on the. plaintiff and such- onus has not only been dis-- 
charged duly, but the same has been wrongly placed on the defendants. It 
was further argued that the entire approach -of the learned Courts below, 
in fixing the date of creation of the sub-tenancy in 1962 or earlier than 
that, was wrong and irregular and furthermore, they were wrong in hol- 
ding so on the face of the admitted fact that the defendant No. 2, who 
contended to be a joint tenant, was residing in the said premises, since 
‘the inception of the tenancy and in fact long prior to 1962. It was further 
contended by Mr. Mukherjee, relying on the evidence of P.W.1, D.Ws 1 
and 2 both prior to and after the remand, that the plaintiff not having | 
succeeded in establishing the fact of subletting by eegent and legal 
evidence and that too on and from the relevant date, it was further wrong 
on the learned Courts below to hold and determine that such sub-tenancy 
_was ereatedein 1962,or after the commencement of the Act. Mr. Muk- 
herjee also. submitted that since no direct or definite evidence was available ` 
on the point, the learned Courts below should not ‘have made the 
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l determinationg in the manner as they did and more particularly, -as stated 


hereinbefore, mainly relying on conjectures and surmises. In fact it was 
submitted that the findings after-remand were mainly based on surmise. 


10. Mr. Samir Kumar Mukherjee, in his usual fairness submitted 


that ordinarily questions of fact should not be interfered with ina Second 


Appeal. But he submitted that such questions of fact should not be 
brushed aside lightly if the evidence as led'and as a whole do net support 
or justify the conclusions drrived at by the learned Courts below. In 
support of such contentions, he first relied on the determinations in the 
case of (1) Madholal Sindhu of Bombay v. Official Assignee of Bombay & 
Ors.; AIR 1950 FC 21, wherein it has - been observed that it is true that a 
Tudge of first instance can never be treated as infallible in determining 
on which side the truth lies and like other tribunals he may go wrong on 
questions of fact, but, on such ‘matters if the evidence as a whele can 
reasonably be regarded as justifying the conclusion arrived at, the Appeal 
Court should not lightly interfer with the judgment. As stated herein- 


--before, after placing the evidence as adduced both before and after remand, 


Mr. Mukherjee submitted that if the evidence as a whole is considered, 
then there would be no other way but ‘to hold that the plaintiff failed to 
establish his case and the onus which vested very heavily on him, was 


_ . Dot also discharged. 


~ 


11. On the question of ie submissions that onus in the instant 
case was on the plaintiff and also'on the question of taking into consider- 
ation relevant evidence, Mr. Samir Kumar Mukherjee, then relied on the 
determinations in the case of (2) Sreemanchunder Dey v. Gopaulchunder 
Chuckorbutty & Ors, 11 MIA 28. In that case, A, purchased a Talook at 


=- asale, in execution of a decree: obtained by a judgment-creditor. The 


Assignee of another judgment-creditor, who had obtained a decree in a 
separate suit against the estate, brought a suit against the purchaser to set 
aside the sale, on the ground -that the purchase was not bona fide, being 
made in collusion with the judgment-debtors, and it has been held. 


“Ona review of the evidence, that there was not sufficient evidence 
to warrant the decree of the High- Court’ at Calcutta that it was a 
benamee transaction ; or that the purchaser was acting as an Agent 
for the judgment-debtors ; ; and ne decree of the Court below reve- 
rsed.”” 


It has further been held that : 


“the onus probandi was on the Plaintiff to establish the affirmative 
issue that the money for the purchase of the Talook was supplied 
by the judgment-debtors, or a third ` party for them, and not by the 

` purohaser. Evidence showing circumstances, which may create suspicion 
is not enough to justify the ‘Court making a decree resting on suspi- 
“ion only.” | 
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On appeal to the High Court, that Court, acting under thé power confe- 
rred by section 355 of the Code of. Civil Procedure, Act No. VIII of 
1959, ex mero motu called for and examined fresh witnesses ane it has 
been held that : 


“such power should be eautiously exercised, and the reasons fcr 
exercising it recorded or minuted by the High Court. on the proceed- 
ings as, first, the witnesses may be such as the parties to the suit do not 


wish to call; and secondly,- the new evidence may not be sufficie-- 


_ ntly extensive to satisfy.the ends of justice.” ` 
On the question of onus, Mr. Mukherjee lastly -relied on the deter- 
_Minations in the case of (3) A.C..Bhattacherjee v. Arun Krishna Roy & Ors. 


‘65 CWN 1175. The appellant in that case claimed to be the real tenant | 


in respect of the suit premises, although the tenancy of the same was in 
the name of his brother-in-law, who was’ “Respondent No. 2 in the appeal. 
The connected suit was for ejectment filed by the landlord Respondent 
- No. 1 on the ground of unlawful transfer of the tenancy by the said real 
tenant, without his knowledge and consent. The allegation of transfer of 
tenancy was denied, and it was contended that the appellant defendant 


-No. 2 was the real tenant. The question that arose for- consideration on. 


the pleadings of the parties was whether -the defendant Ne. 2 was the 
real tenant and defendant No. 1 was merely his benamdar in respect of the 


tenancy in question. The learned Trial Court negatived the story of 


benami but it has been observed by the High Court that his approach 
to the question was wreng-as the same suffered. from patent infirmities. It 
has beca held that motive is one of the elements, usually taken into consi- 


deration in deciding the question of benami, but it is not such an element- 


that its presence or absence would necessarily be decisive of the matter. 
In that case it has further been Observed that there would be no presum- 
ption of creation of subtenancy in the context of the statutes even if the 
tenant has left, leaving the defendant No. 2 in that case viz., the brother- 
in-law, in occupation of the tenancy. l 


~12. Mr. Saktinath Mukherjee, appearing for the Respondents 
contended that sub-tenancy was not only duly proved onthe basis of the 
evidence as led, but the same was also established on the basis of pro- 
bable circumstances, which is also a factor to be duly considered in a case 
like this and the more so when the tenant and the person in whose favour 
such sub-tenancy has been created are near relations, viz., cousins in the 
instant case and all the more so when it is alleged that they were residing 
together in the premises since the inception of the tenancy. That apart, 
it was contended by him that the scope of this appeal is very limited. He 
submitted that the original tenant Defendant No. 1 has sublet the prem- 
ises to his ceusin, the defendant No. 2,18 an established fact, since, the 
same has been found and established on faets in all the Courts ineluding 
this Court in S.A, 1218 of 1970 and as such it was contended by him that 
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now, this Court would fot be: eee in, ‘entering ‘into that question or 
7 interfering with, such findings. -He subinitted further that thus this: Court, 
on the basis of the remand order and the eviderice as -available will have 
to or can only- determine about the date of.creation of such sub-tenancy 
yiz., whether the same commenced before or after the incorporation of 
the Act. ` It was submitted by-him_ that such sub-tenancy can be inferred 
sand more'se in-the peculiar facts and circumstances as in the instant case, 
When the original tenant has: long left the: tenancy in 1962:and is residing 
in his own house elsewhere. It was further-.submitted by him that to 
‘determine whether the occupier is a tenant or licensee, the test would be 
to consider. if the original tenant. has retained control over the - tenancy. 
In support of sush contentions, reliance was, placed.on the determinations 
of the Supreme Court- in the case of (4) -Associated Hotels of India Ltd. 
- v. S.B. Sarder Ranjit Singh, AIR 1968. SC 933.- In that ease in a suit by 
the landlord for evietion.of tenant from hotel butlding, on the ground of 
subletting, the landlord discharged the onus by leading evidence showing 
that occupants were in exclusive possession of apartments for valuable 
` ‘consideration. - But the tenant chose not to rebut, such prima facie 
evidence by proving and exhibiting relevant: agreements on which apart- 
ments were occupied though those documents formed part of his case and 
it has been--observed that ‘the tenants had no right to withhold the 
documents from scrutiny of Court and in the absence of best evidence of 
grant. the proper inference was'that of subletting. 


13. ‘It was theri. submitted by Mr. Saktinath Mukherjee, that when 
in the instant case, the defence of joint tenancy was put forward and such 
defence has not been duly proved by any ‘legal evidence, then the pre- 
sumption under section 13(1)‘a) would be that the tenant had really 
sublet the premises. -In support of such contentions, he relied on the 
.-determiaations i in the case of - (5) Harvansh Kumari & Ors. v. J. P. Sehgal 
~ Decosta’ & Anr:, 1976 Rent Control Journal 496, a- -decision of the 
Allahabad High. Court, wherein a suit for. eviction of a tenant on the 
ground of subletting, the tenant had set up a. positive case of- partnership. 
Such defence‘ was found by the ‘Tribunal as not to have-been established 
and as a result thereof, it has been observed that under section 14(4) of 
the Delhi Rent Control Act, 1958 (59 of 1958); the Tribunal was bound 
to give effect to the legal presumption: that the tenant had really sublet the 
premises. ‘Lastly, and in additions to his submissions on the jurisdiction 
of this Court to interfere i in the appeal, ‘in ‘the facts and circumstances 
as indicated ‘above, ‘it was -submitted by “Mr. ‘Saktinath Mukherjee, that 
subletting having ‘been duly found upto this Court once, the defendant 
would not be „permitted to raise any - question, against’ such determination 
or take any defence contiary thereto. “In support of -his contentions, , 
Mr. Mukherjee rélied on the” ‘determinations i in the case gf (6) eee 


~ 
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Dassi v. Radharani Dasi & Anr., 70 CWN 618. In that ease, the ejectment 
notico was held te be valid and sufficient by the High Court in a 
previous judgment between the parties. Then came the later Special 
Beneh decision in the case of (7) Suraya Properties Private Ltd. v. 
Bimalendu Nath Sarkar, 67 CWN 977, on the determinations whereof, it 


was found that the notice in question was not be valid and sufficient fore 


purposes of section 13(6) of the Act of 1956, and as such it was con- 
tended, relyicg on the said Special Bench decision, that since the defect in 
the notice would go to the root of the Court’s jurisdiction and as such 
notwithstanding the previous judgment affirming the validity and suff- 
ciency of the notice, the appellant would be entitled to take the point 
about the defect in the notice and to argue on that. But it has been 
observed that after the previous decision of the High Court, affirming 


the validity and sufficiency of the ejectment notice, it would not be open 


to the appellant to raise the point over again. 

14. Itis true that the fact of subletting whieh has been found as 
aforesaid and upto this Court once, cannot be reagitated. Thus the ques- 
tion would be that in terms of the remand order, whether the plaintiff, 
on the evidence as adduced, has been able to establish sub-letting by the 
defendant Ne. 1 in favour of defendant No. 2, after the commencement 
of the Act. On evidence it appears that the defendant No. | has left the 
said premises permanently in 1962 on constructing his own house and the 
defendant No. 2 is living in the said premises since 1943. The case of the 


defendants, is one of joint tenancy, and -there.is-the evidence that on ° 


_some occasions the defendant No. 2 has tendered the rent for payment to 
the plaintiff, although rent receipts were issued in the name of the defen- 
dant No. 1. The fact that the defendant No. 1 has left the said premises 
in 1962 and since then or even prior to that the defendant No.2 was 
living there, would not itself prove the fact of sub-letting or commence- 
ment thereof after the incorporation of the Act of 1956. 

15. In terms of the decision in the case of Associated Hotels of 


India Ltd. v. S. B. Sardar Ranjit Singh (supra), the onus to prove sublett- 


ing is on the landlerd- and it has been observed further in the case of 


(8) Smt. Krishnawati v. Shri Hansraj, AIR 1974 SC 280, that if the land- 


lord prima facie shows that the occupant who was in exclusive possession 
of the premises, let out the same or valuable consideration, it would 
then be for the tenant to rebut such evidence. Thus the evidenee ef valu- 
able consideration, as has been submitted by Mr. Samir Kumar Mukherjee, 
is the distinguishing feature in the instant case as there ia no such evidence 
available and as such the determinations as made therein which has been 
referred to in the Associated Hotels’ case (supra), are not applicable in 
this case and the tenant-defendants thus had no obligation also to rebut 
the evidencé of sub-letting, if any. It was of course contended by Mr. 
Mukherjee that there was no evidence of sub-letting in the instant case 
te 


— 
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- and that fact, considered along with the fact that there was no evidence 


of valuable consideration for such subletting, would take the present 
case out of the mischief of -the determinations in the ‘case of Associated | 
Hotels of India Ltd. v. S. B. Sardar Ranjit Singh (supra). 

16. Itis true that subletting cannot be found out in isolation and 
as such all relevant facts and circumstances will liave to be taken into 


consideration, before coming to a definite conclusion. In view of the 


terms of the words as used in the section viz. “sub-lets”, subletting would 
not mean a pre-Act subletting but it would meana post-Act subletting 
and that toe without the previous conseat in writing of the landlord and 
as stated hereinbefore, such act of subletting is very difficult to find out 
or establish on direet evidence, at least in a case like this, where the 
original tenant and the person in whose favour the subletting has been 
alleged to have done, are near or close relations, and the mere so when 
they were residing in the premises in question long prior to the commence- 
tient ef the present Act. In such circumstances and when direct evidence 
of subletting is not available or forthcoming, the necessary ' presumption, 

from the available circumstantial evidence, will have to be drawa or consi- 
dered or the relevant prebabilities from such evidence, ean be deduiced for 
the purpose of coming to the conclusion of subletting. Thus, and in terms 
of the determinations in the case of Harvansh Kumari & Ors. v. J.P. Sehgal 
Decosta (supra), the Court can act on the basis of presumptions for the 


. piirpose of finding out the fact of subletting or whether the same has 


been éstablished and that too on. due consideration of circumstantial 
evidence as aforesaid. In the plaint after amendment, a statement has 
at least been incorporated about the fact of subletting in 1962 by the 
defendant No. 1 to the defendant No. 2. It has also been established 
on evidence in the instant case that the defendant No. 1 has left the said 
premises and since 1962, he is residing in his own house elsewhere. The 
defendants definitely pleaded joint tenancy. But they have not been able to 
discharge the onus to prove such joint tenancy, when the same was shifted 
on them in the instant case. as the plaintiff succeeded in proving that 
sines 1962 the defendant No. 1 in whose name the tenancy stood, had 
left the said premises and was residing in his own house. It should also 
be noted here that all the rent receipts were in the name of the defendant 
No. l and the Rent Control challans‘ also showed him as the tenant. 
These facts should also be considered as relevant circumstantial evidence 
in the matter of subletting in this case and also to, hold that the tenancy 
was not joint, but the same stood in the name of defendant No. 1. These 
apart, the conduct of the defendant ‘No. 1 in the instant case should also 
be considered in the matter of considering whether- the tenancy was joint 
or not. The defendant No. 1 has-admittedly left the said premises for 
the purposes as aforesaid in 1962. . When he has left in 1962 and the 
tenancy as alleged was joint, it is very difficult to visuglise why the said 
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defendant No. 1 after he had left the said premises, should write to the i 
plaintiff landlord the letter dated 8th February, 1966 tothe effect that 
though the tenancy was in his name, the defendant No. 2 was no less’ 
interested in the same. The language of the ‘letter does not inspite the 
confidence of holding or to hold the tenancy to-be joint and the fact that 
the plaintiff did never consider the tenancy to be-joint, would also appear, 
from his disposition after remand. J am of the view that on consideration 
of evidence, both before and after remand, the learned Courts below . 
were justified in their conclusions that the tenancy was, not joint and if so, 


the determinations as made by a were not improper, in view of my 
determinations as above. 


17. - Thus, the arguments of Mr. Samir Kumar Mabheree fail, s0 


~- also the appeal and the same is thus dismissed. There will however be 
no order for costs. a. 


18.° The decisions of the learned Courts below are affirmed. 


19, The learned Advocate for the defendants-appellants prays for 
time to vaeate the premises in.question. If the defendants-appellants 
file a written undertaking in this- Court within four weeks from date to 
the effect that they will quit, vaeate and hand over peaceful possession | 
of the premises in question to the plaintiff-respondent, the decree shall not 
be executed for a period of one year from July 11, 1977 on condition 
that the defendants-appellants would go on depositing, in the court 
below, a sum equivalent to rent, month by month, by the 15th of each 
succeeding month for which rent would become due. In default of any” 
. of the payment, deeree shall be executable forthwith. 


P.R. 
- [CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and ‘Mr. Justice 

- Ram Krishna Sharma 
Decision : July 13, 1977 

Bhupendra Chandra Chatterjee ie 3 owe gis Appellant 

Versus 
Indian Airlines Corporation san Respondent 


Air Corporations Aet {27 of 1953), Secs: 45 & 20 (1)— Rale making 
power of Corporation — Service rales of-employees framed by Corporation— 
Amendment of Rale 12(1) witk retrospeetive effeet—Two pre-cenditions to 
be fulfilled befere regulation by Corporation can be made—Cempliance 
with ene condition only-~Whether, Rule is effeetive—Notlce {atimating 
cempulsorye retirement under amended Rule 12(1)— Where Rule 12(1) 

“Appeal from Original Decree no. 320 of 1974 i 
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bernie: ETT RR on power ‘of sicthotlis itrel delegated 


legislative powers ‘to -make ` rules— Circumstances - where retrospective 


; effect can be given’ by. such authority. 1 Whether- notice ’ of compulsory 


retirement is legail— Exercise of option to get compensation— Acceptance of 
salary after exercise of option—Forfeituré of. right to elaim compensatior. 


| Bya letter dated 21.4.66, the plaintiff was informed by the Indian 


- Airlines- ‘Corporation that, as he would reach the age of 55 on 7.7.66, it 


was decided to retire ‘him from’ service from that: date. Plaintiff say: 
that the action of the defendant: Corporation in retiring him from sees 
after he had opted for compensation in`terms of the Agreement datéd 
23.11. 61. was Megal, malafide.and was made with a view to deprive him of 
the compensation. ' ' The plaintiff therefore filed a suit claiming certain 
reliefs. ! 


The principal ‘question 18 whether the reremen notice is legal and 


valid. <0 4 


Cerporation had ‘framed. service. rules for flying crews under 


: Rule 12,:the age, ‘of retirement of a flying crew was 58 years. There was 


no provision | in Rule 12 for compulsory retirement of.a flying crew 
after, he attained the age of. 55. years. --But. Corporation says that 
Rule 12 was amended by ` it and the amendment had- taken effect 
from 1.12 62 as approved. by the:Central- Government by its order dated 


22.10. 63. `The amendment was gazatted on 13.7.68. - Corporation says 


that before -the retirement’ ‘notice Was, issued. to the Plaintiff, Rule 12 
was amended. i 


` Now the question is sheer belori publication of the amendment 
of Rule 12 in the Gazètte, it had:ċomé into force on the day the approval 
of the Central Government was obtained.-. - . 


“It is contended by the Corporation that the amendment of Rule 12 is 
to take effect’ retrospectively from 1.12.62 which will appear from the 
note under the amended. Rule, the retirement notice, though invalid to 
start with, became valid after publication of the notification in the Gazette. ` 
It is true that. the amended Rule'12-has. been given retrospective opera- 


‘tion but the question is whether the- Corporation’ had ths authority te 


provide for retirement of -its employees after the completion by them of the 
age of 55 years, with retrospective effect. Section 45 does not confer any 
power-on the Corporation to make regulations with retrospective effect 
either expressly or by necessary implication. It is well established that 


unless the rule making authority is conferréd with power to make rules 


with retrospective effect, -it cannot make- any rule giving it a retrospec- 
tive operation. Section 45.does not confer øn the- : Corporation authority 


-to make regulations with retrospective effect. It was- then, argued that 


Section 45 read with Section 20(1) of.the Act has, by necessary implication, 
conferred such co on the ‘Corporation to make Tules and regulations 
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“with retrospective effect. This contention is not tenable. There is 
nothing in Séction 20(1) which suggests that the Corporation will hear ` 
the power to alter the conditions of Service of the employees’ with 
retrospective effect. Hence, the amended Rule 12(1) did not take effect 
from any date prior to its publieation in the Official Gazette on 13.7.68. 
The retirement notice issued to the plaintiff on 21.4.66 was illegal and 
ultra vires section 45. 


HELD: Section 45(1) of the Air Corporation Act 1953 authorises 
the Corporation to make regulations with the approval of the Central Govern- 
ment by notification in the Official Gezette. Therefore, in order to make 
the regulations effecetive, two conditions are to be fulfilled, namely, (a) 
approval of the Central Government and (b) notification in the. Official 
Gazette. Fulfilment of one condition only will not give validity to any rule 
or regulation that may be made by the Corporation under Section 45 of the 
Act. Solong as the notification as to the amendment of Rule 12 was not 
published in the Official Gazette, it would not come into existence even 
though the -approval of the Central Government was obtained The regulu- 
tions can be made only by publication of notification in the Official Gazette 
after the approval of the Central Government as provided in Section 45(1), 
and in the absence of such a notification, no regulation can be made. As 
the notification was published in the Official Gazette on 13.7.68, the Cor- 
poration was not entitled to give effect to the amended Rule and to issue 
retirement notices to the employees before that date. As the amended 
Rule 12 had no existence on the day the retirement notice was issued to the 
plaintiff, the defendant Corporation had no authority to compel the plaintiff 
to retire after the completion by him of the age of 55 years. 

On the claim for compensation, the court below took the view that as 
the plaintiff had received the salary even after he had opted for compensa- 
tion in accordance with the terms of the aforesaid Agreement, he would 
not be entitled to such compensation. At the same time the trial court held 
that clause (b) of the Agreement was not happily worded and the plaintiff 
reasonably thought that he would get compensation from the Corporation 
like other grounded Redio Officers the trial court further found that the 
conduct of the Corporation led the plaintiff to institute the suit and to claim 
Rs. 52,000] as compensation and it observed that it could not be denied 
that there were some latches on the part of the Corporation also. In view of 
the observations and findings of the court below, the plaintiff cannot be said 
to have forfeited his right to claim compensation simply because he had 
~ received his salary after the exercise of option by him. 


Cases referred to :— 


(1) . Income-tax Officer v. I. M. C., Ponnoose, AIR 1970 SC 385 
(2) Cannanore Spinning & Weaving Mills Lid, v. Collector of 
Customs gnd Central Excise, Cochin, AIR 1970 SC 1950 


e 
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Somendra Chandra Bose. and Bhagabat Prosad Banerjee . . for the Appellant 
P. N. Chunder — e aaa : . for the Respondents 
- The judgment of the Court Was as follows : — 

Dutt, J.: This appeal isat the instance of the defendant Indian 
Ainli ieS Corporation and it arises out- of a suit for declaration and 
recovery of money. 

2. The case of the plaintiff was that he was at first appointed a 
Radio Officer by the Indian National Airways with effeot from Octo- 
ber 1946. - He was confirmed in the said post with effect from April 10, 
1947; The defendant Indian -Airlines Corporation was formed in the 
year 1953 under the Air Corporations Act, 1953. The undertakings of all 
the existing air companies vested in thé defendant Corporation and the 
services of all employees working in the said undertakings including the 
services of | the plaintiff were taken over by the defendant Corporation. 
The plaintiff was promoted to the post of Senior Radio Officer by the 
defendant Corporation with effect from October 1, 1960. Before the in- 
troduction of the Pilot Operated Long Range R/T which had inevitable 
consequence on the Radio Officers employed under the defendant Cor- 
poration and becoming sedundant, the defendant Corporation and the 
All India Radio Officers’ Association entered into an agreement on 
November 23, .1961, on the question of future employment of Radio 
Officers who might be declared redundant and payment of compensation ` 
to them consequent onthe implementation of the Pilot Operated R/T. 
It was agreed by. and between the.parties. that the defendant Corporation 
. would grant compensation to those Radio Officers who would accept the 
same in lieu of alternative employment. In terms of -clause (6) of the 
said agreement as subsequently amended, - the defendant Corporation was 
under a legal obligation to give compensation equivalent to two months’ 
salary for each conipleted year of service and a proportionate amount for 
any ‘part thereof subject toa minimum of 36 months’. salary to Radio 
Officers who would volunteer fe ‘aceept compensation in lieu of alternative 
employment. 

3. _ By a circular dated January 21, 1966, issued by the defendant's 
Operation Manager, 29 Radio Officers incliding the plaintiff were grounded 
asa result of the implementation of the Pilot Operated R/T. in terms of the 
said agreement. The plaintiff was then serving at the Dum Dum Air Port. 
Of the 29 Radio Officers, 11. Radio Officers, all of whom though junior 
to the plaintiff. were again taken in the flying g service as Radio Officers 
and 13 other Radio Officers, also junior to the plaintiff in service, were 
put on ground service after giving them ground training. Although the 
plaintiff held a valid flying licence and was. medically fit and was senior 
to the aferesaid Radio. Officers, he was neither allotted , _fiying duty nor 
saw given any opportunity. to have ‘ground tralning ‘for the purpose of 
being absorted in the ground service. As the plaintiff was ignored and 


1 
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passed over, he had to exercise option of getting compensation which he 
did by his letter dated February 10, 1966 in lieu of alternative employ- 
ment. Inspite of several correspondences, the plaintiff was neither given 
_any compensation nor was allowed to continue with his’ duties. By a 
letter dated April 21, 1966, the plaintiff was informed by the Secretary 
of the defendant Corporation that, as he would reach the age of, 55 on 
July 7, 1966, it was decided to retire him from service fromthat day. It 


was the case of the plaintiff that the action of the defendant Corporation - 


in retiring him from service after he had opted for compensation in terms 
of the said agreement was illegal, malafide and was mide with a view to 
deprive him of the compensation. He elaimed that ho was entitled to 


the payment of the sum of Rs. 52,200/- as compensation. Further, he 


_ Claimed that he was entitled to a sum of Rs. 5,000/- which was illegally’ 

deducted by the defendant Corporation from the Provident Fund of the 
plaintiff on the plea that he had absented. himself from duty during the 
period from January 24, 1966 to April 24, 1966. The plaintiff, accordingly, 
prayed fora declaration that the order of removal and/or retirement of 
the plaintiff from the service of the defendant Corporation was illegal, 
inoperative and void. He also prayed for a deéree for a sum of 
Rs. 52,200/- being-the amount of ‘compensation calculated on the basis 
of 36 months’ salary as per the agreement,. or in the alternative for a 
decree for Rs. 5, 000/-. 


4. The defendant Corporation contested the suit.- It denied the 
plaintif’s claim to the said sum or any sum on account of compensation., 
It was the case of the defendant Corporation that an alternative employ- 
- ment was offered to the plaintiff in terms of the agreement dated Novem- 
ber 23, 1961, but it was not accepted by him. It was also denied by the 
defendant Corporation that the retirement notice was illegal, inoperative 
or vold. The case of the defendant Corporation was that some prounded 


Radio. Officers were taken’ back as per its requirement. It was alleged. 


that the plaintiff was all along absent from hie duty after he was grounded. 

Even though the plaintiff did not work, he was offered his salary by the 
defendant- Corporation ex-gratia, but the plaintiff refused to accept the 
Same. It was contended that the plaintiff was not entitled to any relief 
as claimed. : 


5. The learned Subordinate Judge, Second Court, Alipore came to 
- the findings that the retirement notice was legal and valid, and that the 
plaintiff having received his monthly salary and allowances, month by 
month even after he had opted for compensation, no right to compensa-: 
tion accrued to him.’ The learned Subordinate Judge, however, held 
that the said gum of Rs. 5 ,000/- was illegally deducted Ay the defendant 
Corporation from the provident fund of the. plaintiff. In ‘that view of the 
matter, he decreed,ths suit in papait oa contest with full cost against the 


At 
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defendant ir the. Tad. sum of Rs. 5 Hoo}. The’ other reliefs claimed by 


» the Plaintiff were disallowed.. Hence, this: appeal. 


- 6. The principal question that is involved in this appeal is whether 
the retirement notice is legal and valid." Section 45(1) of oe Air Corpora- 


p tions Act, 1953 provides: as follows : 


“Bach ’ ‘of the Corporations,” may. ‘with he ‘previous approval of 
the Central ‘Government, by notification iù the Official Gazette, make 


a regulations not. inconsistent with this Act or thé rules made therein for 


_ the adminiatration of the affairs of the Corporation and for carrying 
` out itg functions, i l 


Clause: (b), of sub-section (2) of section 45 provides : as ‘follows : 

(2) “In particular and without prejudice to the generality of the 
foregoing power, any ` such regulations may provide for all. OF any of 
the following matters, namely.: ZEN 

- (b) the terms and conditions of. service of. Sea: and other 
emplnyees of’ the Corporation’ other than the General Manager and 
Officers of any sther categories referred to-in section 44.”. 


By virtue of the power. conferred on it the defendant Corporation framed 


éervice rules-for-flying: crews. - Under -rule 12,'the age. of retirement of 


a flying crew was-58-years. There was no provision in rule 12 for eompu-_ 
lsory- retirement of a flying crew after;zhe -attained `- the age. 55 years. It 
is the case of-the defendant Corporation that -rule 12. was amended by it 
and the, amendment had taken. effect: from December 1, 1962 as approved 
by the Central Government “by its‘ order dated. October 22, 1963: It is 
contended on-behalf of the defendafit ‘Corporation that before the retire- 
ment notice was issued to ths plaintiff, rule 12 was amended after the 
approval of the Central Government.” The - amendment was, however, 


- publised by a notification i In the Gazette. of India on July 13, 1968. The 


notification ‘and the amended. Tule as published, in the ‘Gazette are inter 

alia as follows : 
- “INDIAN AIRLINES CORPORATION. 
(i, New Delhi;the:26th June,”- 1968. = 1 

No. Fin/Rules/5- In exercise.of the’ powers: ‘conferred byclauses (b) and 

e (c) of the Sub- Section, (2) of Section 45 cof the Air Corporations Act, 

1953,(27 of 1953), the Indian. Airlines -Corporation, with the previous 

approval’ of the Central ‘Government; has: amended Regulation 12 of 

the Service Rules-for Flying Crew, the Service Rules for employees i in 

Aircraft Engineering Department arid: the Service Rules for employeés 

‘other than the Flying Crew and those « in the Aircraft Engineering 

Department, published i in the Gazette of India, Part II, -dated the 12th 

March 1960/Phalguna ‘22;:.1881, (Notification No. GSR. 302 of i 5th 

September 1959). The amendments - “to the ‘above mentionéd Regula- 

tion, are hereby notified as. -under i =., e. 


A 
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SERVICE RULES FOR FLYING CREW 
Rule [2 is amended to read as under :— -> 
Rule 12 :— 

Flying Crew shall be retained inthe service of the Corporation 
only so long as they remain medically fit for flying duties but shall 
retire on attaining the age of 58 years. Provided that the competeng 
authority may require an employee to retire after he attains the age 
of 55 years, on giving three months’ notice without assigning anye 
reason. 

Provided further that the retention of a Pilot, a Flight Engineer, a 
Flight Navigator and a Radio Officer in the service of the Corporation 
shall be subject to his keeping his licence current. Provided further 
that an employee may retire voluntarily after attaining the age of 
55 years after giving three months notice to the competent authority. 

An Air Hostess shall retire from the service of the Corporation on 
her attaining the age of 30 years or when she gets married. whichever 
is earlier. The General Manager, may however retain in service an 
unmarried Air Hostess upto the age of 35 years. 

.Note :—Employees who were on: leave preparatory to retirement, 
extending beyond Ist December 1962 or were on extension of service 
on that date may be permitted to continue in service upto the age of 
58 years. However, the employees who had already retired on 1.12.62 
or were on refused leave beyond the date of compulsory retirement 
on the date are not entitled to resume duty under the Revised Rule. | 


(Approved vide Government’s Communication No. 7-CA (10)/63. 


dated 22.10.63 to take effect from 1.12 62).” 

7. The question is whether before the publication of the amend- 
ment of Rule 12 inthe Gazette it had come into force on the day the 
approval of the Central Government was obtained, that is, on October 
22,1961. Seetion 45(1) authorises the defendant Corporation to make 
regulations with the approval of the Central Government by notification 
in the Official Gazette. It is apparent that before making regulations, 
two conditions are to be fulfilled, namely, (1) approval of the Central 
Government and (2) notifleation in the Official Gazette. Fulfilment of one 
of these two conditions will not, in our view, give any validity 
to any rule or regulation that may be made by the defendant Cor- 
poration under section 45. So long as the notification as to the amen- 


dment of rule 12 was not published in the Gazette, it did not come into - 


existence, even. though the approval of the Central Government was 
obtained: The regulations can be made only by - notification in the 
Official Gazette after the approval of the Central Government as provided 
‘in section 4501), and in tke absence of such a notification ne regulation 
can be made. As the notification was published in the Official Gazette on 


July 13, 1967, the defendant Corporation was not entitled to give effect to 


— 
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the amended rule and to issue retirement notices to the employees before 
the said date. Asthe amsnded rule 12 did not exist on the day the 
retirement notice was issued to the plaintiff, the defendant Corporation 
had no authority to compel the plaintiff to retire after the completion by 
him ofthe age of 55 years. ; 
8. It has, however, been strenuously urged on behalf of the defen- 
dant Corporation that as the amendment of rule 12 is to take effect 
* retrospectively from December 1, 1962 which will appear from the note 
under the amended rule, the retirement notice, though invalid to start 
with became valid after the publication of the notification in the Gazette. 
It is true that the amended rule 12 has been given retrospective operation, 
but the question is whether the defendant Corporation had the authority 
to provide for retirement of its employees’ after the completion by them 
of the age of 55 years, with retrospective effect. Section 45 of the Air 
Corporations Act, 1953 does not confer any power on the defendant Cor- 
poration to make regulations with retrospective effect either expressly or 
by necessary implication. In (1) the Income-tax Officer v. I. M. C. 
Ponnoose, AIR 1970 SC 385. the Supreme Court has observed that it is 
open to a sovereign legislature to enact lawa which have retrospective 
operation. The courts will not ascribe retrospectivity to new Jawe affect- 
ing rights unless by express words or necessary implication it appears 
that such was the intention of the legislature. Parliament can delegate 
its legislative power within the recognised limits. Where any rule or 
regulation is made by any person or authority to whom such powers have 
been delegated by the legislature it may or may not be possible to make 
the samo so as to give retrospective operation. It will depend on the 
language employed in the statutory provision which may in express terms 
or by necessary implication empower the authority concerned to 
make a rule or regulation with retrospecive effect. But where no such 
language is to be found it has been held by the courts that the person or 
authority exercising subordinate legislative functions cannot make a rule, 
regulation or bye-law which can operate with retrospective effect. In (2) 
the Cannanore Spinning and Weaving Mills Ltd. v. The Collector of Customs 
and Central Excise, Cochin and others, AIR 1970 SC 1950, the Supreme 
Court held that under section 37 of the Central Exeises and Salt Act, 
1944, the rule making authority was not invested with the power to make 
rules with retrospective effect. It is, therefore, well settled that unless the 
rule making authority is conferred with the power to make rules with retr- 
ospective effect,it cannot make any rule giving it a retrospective operation. 
Section 45 does not confer on the defendant Corporation to make regula- 
tions with retrospective effect. It has, however, been argued on behalf of 
the defendant Corporation that section 45(21 read with sectjon 20(1) of 
the Air Corporation Act, 1953 has, by necessary implication, conferred 


such power on the defendant Corporation to make rules and regulations 
e 
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with retrospective effect. We are unable to accept this contention. 
Section 20(1) inter alia provides ihat every officer or-other employee of 


an existing air company shall become as from the appointed day an - 
officer or other employee as the case may be, of the Corporation in which | 


the undertaking has vested and shall hold his office or serviee therein by 


the same tenure, at the same remuneration and -upon the same terms ands 


conditions and with the same rights and privileges as to. pension‘ and 
gratuity and other matters as he’ would have held the same under the 
existing air company if its undertaking had not vested in the Corporation 
and shall continue to do so unless and until his employment in the 
Corporation is terminated or until his remuneration, terms or conditions 
are duly altered by the Corporation. In our view, there is nothing in 
section.20(1) which suggests that the Corporation will have the power to 
alter the conditions of service of the employees with retrospective effect. 
In thése circumstances, we hold that amended rule 1!2(1) did not take 
effect from any date prior to its publication in the Official Gaz-tte’ on 
July 13, 1968. © The retirement notice issued to the plaintiff on April 21, 
1966. was illegal and ultra vires section 45. 

9. It'has been conceded on behalf of the defendant Corporation 
that if the retirement notice is held to be illegal, the plaintiff would be 
entitled to the compensation as claimed by him. The learned Subordinate 
Judge took the view that as the plaintiff had received the salary even 
after he had opted for compensation in accordance with the terms of. the 
agreement, he would not be “entitled to such compensation. At the 
same time the learned Subordinate. Judge held that clause (6) of the 
agreement was not happily worded and the plaintiff reasonably thought 
that he would get compensation from the defendant Corporation like 
other grounded Radio Officers. Apart- from that, the Corporation also 


_ informed the plaintiff from time to time that the plaintiff's prayer. 


for compensation was under consideration and the decision in that 
Tegard was awaited. The learned Subordinate Judge found that 


the conduct of the defendant Corporation led the plaintiff to institute . 


the suitand to claim the said sum of Rs, 32 ,200/- as compensation, 
and he- observed that it could- not be denied that there were some 
laehes on the part of the Corporation also. In that view of the matter, 
he awarded full costs of the suit in favour of the plaintiff, even though 
he decreed the suit in part only for Rs. 5000/-. In our opinion, in view 
of thé said observations and findings made,by the learned Subordinate 
Judge; the plaintiff cannot be said to have forfeited his right to claim 
compensation simply because’he had received his salary after the exercise 
of option by him. 


10: For the reasons aforesaid, we set aside the judgment and 


decree of the learned Subordinate Judge and decree the plaintiff's suit 
with coats. It is declared that the impugned retirement notice issued by 


. 
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the deidan Corporation to the plaintiff i iS illegal inoperative and void. 
The plaintiff is entitled to recover a sum of Rs. 32 ,200/- pom the defen- 


= dant oa tee 


-~ The appeal is dowe “with costs. “No otier netd be made 
on: a reac ‘of the plaintif -dated May 30, 1977 which shall be 
deemed to’ have been disposed of, As prayed for by Mr. Chunder, let 


there be a stay “of operation of the. judgment, for; two ees 
“` Sharma, J: “i agree. 
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E Pa UTIONAL WRIT SURISDICT ION ; 
” pag “Before Mr. ‘Justice Manash Nath Roy 
. Decision ¢ _ June 27, 1977 57. 
` Shri Shri lwar Raj Rajeswari Jew Thakur, os as. - Petitioner 
Versus ` _ 7 
- State of West Bengal & Ors. >. ee ee Respondents* 


. West Bengal Estates Acquisition Act’ 1953 a- of 1954), Sec. 6(1)(i)— 
Right of intermediary to retain land— Debutter properties held by shebait— 
SCADA of-enquiry by Revenue officer under: clause (i) = Interpretation. 


The Revenue Officer} . Sadar Settlement ‘Camp, Midnapore started 
a aede for enquiry under Section 6(1)(i) of the ‘West Bengal Estates 
Agsquisition’ Act and for - ascertaining. ‘whether the-Shebait was holding 
the land covered by the Debutter.. uider an Endowment, exclusively for 


religious ` ‘purposes - -and whether the benefits of section 6(1)(i) of -the Act 


were -available.- As such notices of. the said eriquiry-were directed to be 
served, upon the:déity and upon the widow of the deceased settlor, who 
ineidently.” was regarded as the-shebait. But notice was. ‘served upon the 


writ petitioner who claims to be the real shebait. 


The principal question that came up-for: decision is whether under ` 


section 6I V'i) of the Act, the said’, Revenue Officer was justified in em- 
‘barking into the further enquiry eyen’ ‘after: holding, that the endowment in 
'- question was complete and exclusively for.the religious ‘purposes. 


HELD: «Under . section 6: vof’ the - W.. `B! Estates Acquisition 
‘Act 1953, an Mie mediar y has- séveral specific : ‘and specified rights fo retain 
certain lands and under clause (i of section 6(L ) of the Act, a religious’ or 
charitable institution ora person holding under £ @, trust or an endowment or 
other legal: ‘obligations, ‘ds entitled to.retain and to hold lands as an interme- 
diary; exclusively-for the charitable as well as religious purposes and such an 
interpediary .may “retain lands held in Khas. . Possession for ‘guch -purpose, 
including lands, held by any person, not being a tenant; | by lease c or license 

i Nes Rule no. noe w) of IT PERO 
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of such Corporation or Institution or person. Thus, section 6 empowers an 
intermediary to hold land subject to such checks as mentioned in the section 
and that will prove the power of the appropriate authority to find out whether 
the purpose of endowment was real, in addition to the power to find out 
whether the purposes of the Endowment were or are being carried on duly 
and the acts or actions of the intermediary are not meant to frustrate the 
objects of the Act. That being the position, the Revenue Officer was wholly 
Justified in initiating the enquiry in the instant case. 


The petitioner further contended that the entire proceeding was 
vitiated for non-service of notice of such enquiry upon the petitioner who 
claims to be-the real shebait. 


HELD: The point, viz. non-service of notice on the petitioner 
shebait has lost all its vigour in view of the admitted position that the pre- 
tended shebait, the petitioner, appeared at the proceeding throughout and 
on the basis of the notice which was served on the widow of the settlor, 
as shebait under the Endowment. 

Cases referred to : 


(I) Kawsar Alam v. State of West Bengal, 66 CWN 651 
(2) Fazlal Rabbi v. State of West Bengal, AIR 1965 SC 1722 
(3) Sridhar Misra v. Joy Chandra Vidyalankar, ATR 1959 All 598 


Sambhunath Banerjee and Nirendra Krishna Mitra .. for the Petitioner 
Sakti Prasad Mukherjee ee Re . - for the Respondents 


The judgment of the Conrt was as follows — 


The petitioner, Shri Shri Raj Rajeswari Jew Thakur, represented 
by the shebait Prodyet Kumar Mallick, obtained this Rule against an 
order dated 16th August, 1973, made by the Revenue Officer, Midnapore 
in a proceeding under section 6(1)(i) of the West Bengal Estates Aequisi- 
tion Act, 1953, hereinafter referred to as the said Act and made in Case 
No. 13 of 1970. 

2, The predecessor-in- interest of Prodyot Kumar Mallick, who 
claims to be the present Shebait, settled, dedicated absolutely and 
exclusively, certain properties including lands appertaining to Khatian 
Nos 5, 5/1 and 3/2.of Mouja Maharajpur, J.L. No. 217, by a regis- 
tered Will dated 28th July, 1941 in favour of the petitioner deity. The 
letter of administration of that, Will was granted on 28th May, 
1943 by. the learned District Judge, Midnapore, in Probate case 

No. Lo SE of 1942 and it has been stated that since then those 
properties are being enjoyed and possessed by the petitioner. There 
is no dispute that in the record of rights those debutter properties were 
and are also recorded in the name of the petitioner deity. On or about 
10th September, 1970, the Revenue Officer, Sadar Settlement Camp, 
Midnapore, started a proceeding, being Case No. 13. of 1970, for the 
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` purpose of enquiry under section 6(1)(i) of the said Act and to ascer- 
_ tain whether the. shebait in question was holding the, lands covered by 
the debutter under the Endowment mentioned hereinbefore; exclusively 
for religious purpose and whether the EnEn of section 6(1)(i) of 
the said Act, were available. - As such, appears from the’ records 
as produced in this proceeding, that pikes of the said enquiry were 
directed to be served upon the petitioner and consequently a notice’ was 
served upon one Sm. Champak Sundari Mallick, the-widow of the decea- 
sed settlor, who incidentally was treated by the said respondent No. 3 
as the shebait. It also appears from the records of this proceeding 
that Prodyot Kumar Mallick, claiming to be a shebait appeared in the 
proceeding and represented the deity before the respondent Ne. 3 on 
31st October, 1970,: when the hearing was ‘adjourned to 12th Novem- 
ber, 1970 when again the .said respondent No, 3 directed the 
said Sm. Champak Sundari. Mallick, treating her as shebait, to submit 
accounts for the years 1355 to 1362-B.S., relating to the debutter pro- 
- perties. There is also no dispute that such accounts were duly filed and 
placed. Thereafter, the respondent No. 3, by his order dated 26th June, 
1972, further directed the S. R. O. (II) and the Revenue Officer to make 
a lacal enquiry. as to the mode of- seva puja of the deity in question. 
Before t the respondent No. 3, the said Sri Prodyot Kumar Mallick, con- 
tending himself to be the real shebait, raised specific objection regarding 
the jurisdiction of the respondent No. 3 to initiate the preeeedings as 
well as regarding the maintainability. of. the same, due to the non-service 
of the notice upon. him. From a reference to the impugned order dated 
16th August, 1973, it was found that on enquiry it was- found that the 
- Endowment was completely and exclusively for the religious purpese. 
-Even thereafter, the said respondent Ne. 3 proceeded’ with the enquiry 
and held that the usufructs of the properties were not spent exclusively 
for the religious _purposes, as-the shebait could not prove beyond reasona- 
ble doubt that the ‘surplus income was kept for the deity and as such it 
was observed that the properties in question were not held exclusively for 
religious and charitable purpose or. ‘both and that the special benefits for 
such properties under the said Act, would not as such be admissible in 
the case. It may also be mentioned that Mr. Mitra submitted that when 
the. endowment in question was’ found to be bonafide, the respondent 
No. 3 had no’ authority to’ enquire into the matter and if the shebait hes 
really misconducted by not acting in terms of the endowment, then other 
procedures for removing “him would be open, but that would rot autho- 
rise the respondent “No. 3 to initiate the enquiry asin the instant case. 


3. The respondents Nos. 1 and 3 in ‘their return to the rule, apart 
from contending that the present petition ‘should be dismissed i in limini 
for suppression of material facts, contended that no case has been made 
out for investigation and/or interférence or-for the grant of any relief 


- 
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under Article 226 of the Corstitution of India and it was also contended 

by them, that in the facts and circumstances of the present case, a suit. 
and not a writ proceedin g would be the appropriate remedy. That apart, 
it has been contended by them that the present enquiry under section 
6(1)(i) of the said Act, as initiated, was to determine whether the pro- 
perties were held ‘exelusively for religious or charitable purpose or for 
both the said purposes and whether the petitioner was entitled to the 
protection under the provisions of section 6 of the said Act. Those 
answering respondents have further stated that on enquiry as made, it 
revealed that the usufructs of the ditputed properties were not. spent 

exclusively for religious or charitable purposes and no material was ever 
produced in the proceedings, from which it could be held that the - 
surplus was at all kept for the deity. + In that view of thé matter, it was 
submitted that the determination as made, was ‘due and ‘proper. The 
respondents have further contended that although the proceedings was 
finally disposed of on 16th August, 1973, nobody ever raised any objec-_ 
tion regarding the jurisdiction of the respondént No. 3 for initiating the 
same as well as regarding the maintainability of the same on account 
of the alleged non-service of the notice upon the petitioner. It was 
also submitted that the enquiry in the instant case was lawfully made 
and initiated and the findings as arrived-at on the basis of such enquiry, 
were due, legal, bonafide and proper. 


4. Mr. Nirendra Krishna Mitra, who argued the case. on behalf of 
the petitioner, in addition to his contentions as recorded above sub- 
mitted that the entire. proceeding was vitiated ‘firstly, for non-service of 
notice on Sri Prodyot Kumar Mallick, °who contended to be the shebait 
and secondly, ‘it was submitted by him that the respondent No. 3, having 
himself found.on examination, the endowment in question to be complete 
and exclusively for the religious purposes, had no jurisdiction or autho- 
rity under the provisions of section 6(1){i) of the said Act to embark into 
a further enquiry for the purpose of finding out whether the intention of 
the endowment in question, were actually given effect to or whether the 
usufructs of the same were used-for the purpose of deity. 


5. Itis true that the deed of endowment was examined in the in- 
stant case and same, as observed, by the respondent No. 3 in the impugned 
order, was found to be complete and exclusively for the religious pur- 
_ poses. In that view of the matter and on the arguments as advanced, 
the question to be decided is, whether under the provisions of section 
6(1)(i) of the said Act, which is to the following effect : l 

S. 6. Right of intermediary to retain lands 

“Notwithstanding anything contained in sections 4 and 5, an in- 
termediary ° shall except in the case mentioned’ in the proviso to aub- 
section 2 but subject to other. provisions of that sub-section be 
entitled to refaig with effect from the date of vesting 
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f i) -wheré the intermediary is is g gorpočalion o or an is nindon: siti 
” blished exélusively fora religious: ora charitable purpose or both or 
- js a person holding under a- trust or an endowment -or other legal 
e obligation exclusively for a purpose which is charitable or religious or 
l both —land held in khas, by such corporation or institution, or purpose, 
for such - purpose, including land. held: by any person, not being a 
tenant; ‘by’ leave or lincense or such Corporation or institution or 
person. ; 

the respondent No. 3, was justified in enibarkirg into the enquiry after 
holding in the manner as stated hereinbefore- about the character of the 

l endowment. : 
aa 6. Admittedly, aides seclion: 6, an iutermediary. is given certain 
specific and specified Tights to retain certain lands and under subsection (i) 
- as aforesaid,- a Telhgivus Or charitable. institution or a person holding 
under a trust’ oran endowment or other legal -obligations, is entitled to 
retain and held lands as an intermediary, exclusively for the eharitable as 
well as ‘religious purposes and “such an intermediary may retain lards 
held in khas possession for such purpose, including lands ‘held by any 
person, not , being a tenant, by leave ‘OT license of such Corporation or 
Institution or person. A “Charitable purpose’ under section 2(c), includes 
the relief to the poor, medical’ relief’ or the advancement -of education 
or any other: object of general. public utility and under section 2(n), 
v “religious purpose? means a purpose, connected with religious worship, 
! = teaching or service or any performance of religious rights. In (1) Kawsar 
Alam v. State of West Bengal, 66 CWN 651, it has been observed by 
this Court that the éxpression ‘charitable purpose” “is an exclusive defini- 
tion. and not an exhaustive one: While the expression “religious pur- 
a , pose” is an exhaustive one, because! the’ definition gives the meaning of 
it and/no . other meaning can be. possible. ‘ This ‘decision Was .upheld by 
the Supreme Court - -ih the case. of (2) “Fazlul:-Rabbi v. State of West 
Bengal, AIR: 1965 SC. 1722,- wherein it has been ‘ observed that the word 
l “exclusively”? in section 6(1)(i), limited’ the expression to trusts, endow- 
E ments or other legal obligations, which came solely with the. “charitable” 
or “religious”. purpose within. the meaning of sections 2(c) and 2(n) 
respectively: “The tests for’ “charitable purpose’? would be that there 
must. always be-some element-of public benefit.. The expression ‘“‘chari- 
‘table purpose” conveys the sense’of some public purpose viz., something 
tending to the ‘benefit: of the cc mmunity, There isalso no doubt that 
- section 6(1)(i} gives.the intermediary as ‘mentioned therein, certain rights 
Kin to hold specified- properties and ‘such ` rights as granted will have to be 
read along with or in the line of. the intention as to be gathered from the 
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section itself. For the purpose of finding out that, the key words in the 
section would be “purpose” or “such purpose” as used therein. The 
word “purpose” ean be used to designate either the main object which a 


man wants or hopes to achieve by the contemplated act, or it can be i 


used to designate those objects which he knows will probably be 
achieved by the act; whether he wants them or not. The words “purpose” 
and “object” as held in the case of (3) Sridhar Misra ~. Joy Chandra 
Vidyalankar, AIR 1959 Allahabad 598, are synenymous. The section 
itself empowers, as stated hereinbefore, an intermediary to hold Jand 


subject to such check as mentioned-in the section and that will prove, in . 


my view, the power of the autherity eoncerned, the respondent No, 3 in 
the instant case, to find out whether the purpose of endowment was real, 
in addition to the power to find out whether the purposes of the endow- 
ment were or are being carried on duly and the acts or actions of the 
- intermediary are not meaht to frustrate the objects of the said Aet. That 
being the position, I hold that the respondent No. 3 was justified in 
initiating the enquiry in the instant case and as such the contentions of 


the learned Advocate of the petitioner are of no substance. The first ` 
point viz., non-service of notice on the shebait, as was argued by Mr. 


Mitra, has also lost all its vigour in view of the admitted position that 
the pretended shebait Sri Prodyot Kumar Mallick appeared in the procee- 
ding all throughout and on the basis of the notice which was served on 
Champak Sundari Mallick, as shebait under thé endowment 

7. In view of my findings as above, the Rule is discharged. There 
will be no order for costs. | 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Sachindra Kumar Bhattacharyya and Mr. Justice 
- Arun Kumar Janah 
Decision: July 26, 1976 


Messrs. Universal Trading Co.  ... es ye o Appellant 
- Versus oe 
Prafulla Kumar Sarkar & Anr sa e iza Respondents* 


West Bengal Premises Tenancy Act (12 ef 1956), Sec. 13(1X(f)— 
Suit fər eviction of Bharatia under— Bharatia not a tenant uuder 1956 
Act nor ‘Act applieable to case —Rights of Bharatia onder Caleutta -Thika 
Tenaney Aet 1949—As tenancy is determined by valid notiee under 
provisions of T. P. Act, plaintiff entitled to ejectment decree. 
- Additional evidenee— Reception of— Principles underlying. 


The question that arises for consideration is whether à Bharatia as 
* Appeal from Original Decree nos. 1101 and 1102 of 1969 
oa ; ; 
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defined i in ihe SA Thika Tenan) Act 1949. i is a- tenant within the 
.Meaning of the’ West Bengal Premises Tenancy Act 1956 vis-a-vis the 


landlord, the Thika tenant, or the purchaser -of structures from the 
Thika tenant.. 


-HELD : Apart from confering some rights on the Bkaratia under 


a certain sections, of the Calcutta Thika Tenancy Act, it does not make any 


provision as to the rights of a Bharatia as against the Thika tenant. On 
the otherhand, the rights of a tenant under the West Bengal Premises 
Tenancy Act are much wider. To say that a Bharatia is a tenant within the 
meaning of the W. B. Premises Tenancy Act would be to confer much greater 
rights upon the Bharatia which the Calcutta -Thika Tenancy Act does not 
intend to confer. That apart, if a Bharatia is taken to be a tenant under 
“the W. B. - ‘Premises Tenancy Act vis-a-vis the Thika tenani, then iwo 
parallal provisions would be available to the Thika tenant under the said’ 
two Acts, as for instance, if the supply of water to the Bharatia is inter- 
fered with by the Thika tenant, the Bharatia would have a remedy under 
section 32-B of the Calcutta Thika Tenancy Act as wellas under Section 
34 of the West.Bengal Premises Tenancy Act. Such a situation could not 
have been contemplated by the Lagtslature Moreover the rights conferred 
upon a Thika tenant under the Calcutta Thika Tenancy Act as originally 
stood were very limited in character compared to those of a tenant under the 


_ W. B. Premises Tenancy Act. If the Bharatia is regarded as a tenant under 


the W.B Premises Tenancy Act then the Bharatia would have greater 
rights than his landlord, the Thika tenant himself has. It follows, therefore, 
that the Bharatia cannot.be regarded as a tenant under the West Bengal 
Premises Tenancy Act. ` 
7 The fact that the defendant could not produc or adduce any documen- 
tary evidence in support of his defence at the appropriate stage of the pro- 
ceeding is no ground of reception of additional evidence .by the appellate 
court: Moreover- this Court does not require additional evidence for 
dzciding the instant appeals, The application for reception of additional 
evidence is, accordingly, rejected. 
Cases referred to :—- l 

(1) _B. Banerjee. v. Anita Pan, AIR 1975 SC 1146.: 1975 (1) SCC 166 

(2) Santilata Dey y. Sarjubala Devi, (1956) 60 CWN 642 

(3) Annapurna Seal v. Tincowri Dutt, (1962) 66 CWN 338 

(4) Commissioner of Income-tax y. Bombay Trust Corporation Lid., 

(1930) 57 IA 49. . 
(5). S, R. Phate v. C. A. Kedar, AIR 1974 Bom. 281 


(6) Sahadeb Chandra Paul v. Manmatha Nath Mondal, (1971) 75 
l CWN 979 


(7). Yogmaya Pakhira y. Santisudha, ILR ( 1968) 7 Cal 70 o 
(8) Nishikañta Roy v- Monomohan Sen Gupta, 1975(1) CLJ 404 
(9) Jagannath Sen y. Sriram Pasricha, 1975 (1) CLJ 493 , 
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“N.C. Chakravarty, R. P. Bagchi aa Bhuban Mohan Saha for the Appii 
Ranjit Kumar Banerjee, Biayut Kumar Banerjee and : r. 


Mrinal Kanti Das , aa. 0 ha j EEN o the. Respondents 


Che judgment of -the Court was as. follows —- 

Janah, J.: These two appeals arise out of two suits for ejectment 
which were instituted by.the respondents against the appellant for the 
latter’s eviction from`two tenancies at_No. 72, Baithakhana Road.. The 


plaintiff- respondents alleged. that the defendant-appellant held one resi- - 


dential tenancy in respect of- 3 rooms at 72, Baithakhana Road, under 
the plaintiffs ata rental of Rs. 21/- per month according to Bengali 
calendar. The defendant-appellant-also held another tenancy under the 
plaintiff- respondents at the aforesaid premises No. 72, Baithakhana Road, 

in respect of a shop room ata rental of Rs 32/- per month according to: 
‘Bengali calendar. Ejectnient suit No. 44 out of which F.A.- T101 arises was 
instituted in respect of the residential ‘tenancy and the .Ejectment Suit 
No. 45 out of which F: A. 1102 arises was instituted in respect of the shep 
_ room. Tt was alleged that the plaintiffs had purchased the structure at 72, 

‘Baithakhana Road, in which the disputed tenancies were situate,’ from the 

heirs of the original owner, late Gendu Khan, who. was a tkika tenant in 
respect of .the land on which the said structure stood, by a kobala dated 
August 10, 1964. -It was further alleged that after. their purchase the 
plaintiffs informed the defendant about their purchase but the defendant - 
did not pay rent to the plaintiffs, and the defendant was im default. since 
Sravan, 1371 B. S.. The plaintiffs further alleged that the shop room was 
required by them for their own occupation for business purpose and that 
the premises in the other suit was required by the plaintif No. 2 for his 
own use and occupation and for the. use and- occupation of the members 
of his family as their residence. The defendant denied the relationship 
of landlord and tenant between the parties and contended that the plain- 
- tiffs were not the sole owners of the structure in- which the disputed 
tenancies were situate. The defendant denied the service and the 
sufficiency of the notice to quit. Reasonable requirement on the part of 
the plaintiffs, was also denied in the written statement. 


2. As common questions of lew and facts arose in-both the-suits: . 
the two suits ` were tried together. The learned -Judge in the trial court. . 


accepted the plaintiff’s case and decreed both. the suits. Against the trial 
court’s decrees the present appeals have teen filed by the tenant defendant. 
The suit was filed on January-4, 1967, i. e. within 3 years from the date of 


plaintiff’s purchase. Section 13 of the West Bengal Premises Tenancy ` 


Act, 1956 (hereinafter referred to as the ‘Premises. Tenancy Act’) was 
‘amended by the- West Bengal Premises Tenancy (Second Amendment) 
Act, 1969 (hereinafter referred to as the “Second Amendment Act’) which 
came into * force with’ retrospective effect on 14th November, 1969, afier 


the suits were disposed of by the trial court. In view of the decision in 
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the < case of a) B Banerjee v. Anita Pan, AIR 1975, SC 1146 the plain- 
tiffs-respondents filed an application for. ainendment of the plaint pray ing 
for incorporating an averment in the plaint that the plaintiffs were not 
possessed of any other reasonably, ‘suitable. accommodation. The said 
prayer having been allowed by. this court the defendant-appellant filed an 
additional written statement denying the plaintiffs’ allegations whereupon 
an additional issue was framed and thereafter the parties adduced evidence 
“in support of their respective cases in this court. 


3., Mr. Nirmal Chandra Chakravarty, laned Advocate, appearing 
on: behalf of the appellant has contended in the first place, that the plain- 
tiffs, are the purchasers of the interest of a thika tenant and hence they 
, cannot, file a suit under. the Premises Tenancy Aet for eviction of the 
defendant who was a ‘Bharatia’ -under the plaintiffs predecessors. He 
drew our. attention .to the deposition of ‘plaintiff No. 2 where he has 
admitted that the interest of the plaintiffs is that of a thikatenant. He 
l also referred. to Exhibit 7. series, which show payment of ground rent by 
the plaintiffs to` the. superior ` landlord. . Mr. Chakravarty, therefore, 
contended that the defendant was not’ a tenant under the Premises 
Tenancy Act and, as, ‘such the suit for eviction under the said Act was not 
. maintainable. It is. not- in -dispute that the plaintiffs purchased the 
structure from the heirs of Gendu Klan whose status was that of a thika 
tenant. - The question that arises for. consideration, therefore, is whether 

2 ‘Bharatia’ :as defined in the Calcutta Thika Tenancy-Act; 1949 (herein- 


after referred.to as the “Thika Tenancy Act”) ig a tenant within the mean- 


ing, ‘of the: Premises: Tenancy Act vis-a-vis his landlord, the thika tenant 


- J or'the purchaser of the structure from the thika tenant. Mr. Chakravarty 


- relied on a décision in.(2) Santilata Dey v. Sarjubala Devi, (1956) 60 CWN 
642 in support of his contention. Thati is a case where tenant was induc- 
ted by virtue of a lease which expréssly ‘described it to be a lease of land 
with the building and structures situated thereon. In an action for eject- 
ment the, de fendant i in that cage took the plea that his tenancy is governed 
by. the Thika Tenancy Act.: | The courts below upheld the said contention. 
On revision a Division Bench of this. Court held that the lease being one 
of- land with thy buildings etc.. situated thereon:-the tenancy in question 
in that suit was not governed ‘by the Thika- Tenancy Act. There is, 
therefore, nothing i in. the said decision which can be of any assistance to 
‘the appellant in the present. case...Mr. Chakravarty , strongly redied 
upon the provisions of Section. 16 of the Thika Tenancy Act in support 
of his contention that a Bharatia is not a tenant within the meaning of the 
Premises Tenancy Act vis-a- -vis the Thika Tenancy. „He contended that the 
l -provisions in Section 10 to the effect that when any structure standing on 
‘any holding. of a -Thika tenancy vests in the landlord on any of the grounds 
mentioned i in Section 3.0f the Thika Tenancy Act’ except clause (i) of sub- 
section 0 of Section 3, thë Bharatia of such thika tenant shall be deemed 
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to hold under the superior landlord as a tenant under the Premises 


Tenancy Act, goes to show that only in such cases the Bharatia will be 
deemed to be a tenant under the Premises Tenancy Act. This provision 
according to Mr. Chakravarty necessarily implies that the Bharatia does 
not hold his tenancy under the thika tenant or his tranferee, as a tenant 
within the meaning of the Premises Tenaney Act. Mr. Chakravarty streng- 
thened his submission on the basis of certain observations in the case of 
(3) Annapurna Seal v. Tincowrie Dutt, (1962) 66 CWN 338. In that case 
a Division Bench of this Court in construing the words ‘land’ and ‘struc- 
ture’ in Section 2(5) of the Thika Tenaney Act observed as follows :— 

“No interpretation should be put upen this Calcutta Thika 
Tenancy Act whieh makes ita redundant duplicate of the cognate 
statute of the West Bengal Premises Tenancy Aet, 1956. To’ construe 
the words ‘land’ and ‘structure’ in Section 2(5) of the Calcutta Thika 
Tenancy Act so liberally as to make them premises within the meaning 
of Section 2(f) of the West Bengal Premises Tenancy Act, 1956 will be 
to duplicate statutes which could not have been the intention of the 
Legislature and. will lead to utter confusion. If West Bengal Premises 
Tenancy Act or its precursors the Rent Control Act were applicable 

-then it is difficult to understand the utility of another’ statute. It is 
because it was thought that these Acts were not sufficient to protect 
this class of tenant that. the Calcutta Tenancy Act was enacted. This 
Calcutta Thika Tenancy Act was fully alive to this situation and only 
permit the Rent Act to apply in the case of ‘Bharatia’ alone in the 
limited eventuality expressly mentioned in Section 10(2) of the Parente 
Thika Tenancy Act.” 

Relying on these observations Mr. Ghakisvaiy contended that a ‘Bharatia’ 
is not a tenant under the Thika Tenancy Act or within the meaing of the 
Premises Tenancy Act. According to him a ‘Bharatia cannot be said -to 
“be a tenant within the meaning of the Premises Tenancy Act by putting 
any construction upon the provision of the Thika Tenancy Act because 
Section 10 (2) of the latter Act eontains a deeming provision, and it is 
only the Legislature which can make a deeming provision and the Court 
cannot introduce a deeming provision by a construction of the statute. 
In this connection Mr. Chakravarty drew our attention to the case of (4) 
Commr. of Income-tax, Bombay Presidency v. Bombay Trust Corporation 
Ltd, (1930) 57 Ind. App. 49=(AIR 1930 PC 54) where their Lordships of 
the Privy Council observed that. 

“When a person is ‘deemed to be’ something the only meaning 
possible is that whereas he is not in reality that something an | Act of 
Parliament requires him to be treated as if he were”. 

Mr. Chakravarty also. relied upon the observations in (5) S. R. Phate v. 
C, A. Kedar, "AIR 1974 Bom. 281 appearing at paragraph 11 of the report, 


and contended that a deeming provision cannot be introduced by 
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construction and it is the exclusive privilege of the Legislature to apply a 
deeming.. fiction in a given case.. It was gêcordingly contended that since 
a deeming provision has been incorporated, in Section 10(2) of the Thika 
Tenancy Act it goes to show that a. Bharatia i is not and cannot be a tenant 
under the’ Premises Tenancy Act, except in the case contemplated by 
. Section 10(2). 
` 4. In, order to appreciate the contention of Mr. Chakravarty it is 
* necessary to refer to certain provisions of the Thika Tenancy Act. The 
preamble to the Act says that the said Act has been enacted “to make 
, better provision relating to-the.law of landlord -and tenant in respect of 
-Thika Tenancy in Calcutta”. The Act acçordingly makes provisions for 
regulating the rights and obligation of a`thika tenant vis-a-vis his land- 
lord. Barring a few provisions regarding the rights of a Bharatia under a 
thika tenant the Act makes no provisions for regulating the relationship 
as between a thika tenant and his Bharatia.. The rights which have been 
conferred ‘ upon a Bharatia under the said Act ure to be found Sections 10, 
10A and 32B) Sec: 10 provides that-in certain ‘cases where the structures 
standing on the holding of a thika tenant vests in the landlord the 
Bharatia shal! be entitled to continue in possession and he shall be deemed 
to bea tenant in respect of the pertion in his. occupation within the 
meaning of the Premises Tenancy Act. Section 10A gives the thika tenant 
a right to erect pucca structure butin doing so the thika tenant cannot 
eject a Bharatia. If for such purpose, the thika ` tenant wants to have 
vacant possession of the portion in occupation of the Bharatia then he is, 
to make alternative accommodation ` for the Bharatia until the erection 
of such pucca structure. Similarly, Section 32B creates an obligation on 
the part of the thika tenant to provide for essential amenities for the 
Bharatia, such a3, supply of water, conservancy and sanitary services. It 
also gives a right to the Bharatia to apply to the Thika -Controller if these 
amenities are not provided for or are insufficient. Apart from conferring 


. some rights on the Bharatia under the aforesaid sections the Thika Tenancy 


Act does not make any ‘provision as to the Tights of a Bharatia as against 
the thika ‘tenant. The rights of a tenant under the Premises Tenancy 
Ast are however much wider; To say that a Bharatia is a tenant within 
the meaning of the’ Premises Tenancy Act would beto confer much 
greater Tights upon the Bharatia which the Thika Tenaney Act does not 
intend to do. Moreover, if a Bharatia is regarded asa tenant under the 
Premises Tenancy Act vis-a-vis ‘the thika tenant’ then two parallal 
provisions would bè available to the thika tenant under the two Aets, as 
for instance, if the supply’ of water to the. Bharatia is interfered with by 
the thika tenant the Bharatia would’ have a remedy under Seetion 32-B 
of the Thika Tenancy Act’ as well as under Section "34. of tHe Premises 
Tenancy Act. This isa situation which could never have been contem- 
plated by the Legislature. Moreover, the rights conferrad ppon a thika 


ad 
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tenant under the Thika Tenancy Act as. it emai stood were very 
limited in’ character compared to those of a tenant under the Premises 
Tenancy Act. If a Bharatia is regarded asa tenant under the. Premises 
Tenancy Act then the Bharatia would have greater rights. than his’ land- 
lord, the thika tenant himself ‘has. It follows, therefore, that a Bharatia ` 
cannot be regarded as a tenant under the Premises Tenancy, Act. 


.5. It was contended on -behalf of- the appellant that as a Bharatia. 
is not a tenant under the Premises Tenancy Act-his landlord, the thike 
tenant, cannot bring a suit for eviction under the Premises Tenancy Act, 
and the present suits are accordingly liable to’be dismissed. In-support of 
this contention reliance- was placed. upon the decision in (6) es 
-Chandra -Paul v. Manmathanath ` Mondal, (1971) 75° CWN 979, where -a ` 
learned Judge of this Court sitting singly took the view that as ey 
in that suit were thika tenants they had no right to bring a suit for eviction 
‘against the tenants. defendants of that suit. That decision was arrived at by 

our learned brother on the basis of. certain observations in (7) Yogamaya 
Pakhira v. Santisudha, ILR (1968) 2 Cal. 70 in whieh it was held that the. 
- expression ‘owner’ occurring in clause (f) of Section 13(1) of the Premises. 
Tenancy Act, prior to its amendment or in clause (ff) 6f the said section 
after its amendment must be given its ‘ordinary connotation or dictionary. 
or usual meaning, that is, a person having full and absolute ownership 
- of the „disputed property and would not include a permanent lessee. 
Reliance was also placed on the decisions in (8) Nishikanta Roy v.. 
Monomohan Sengupta, (1975) 1 CLJ 404:and (9) Jagannath Sen v. Sriram 
Pasricham, (1975\'1 CLJ 413 in support of this. contention advanced on 
behalf of the appellant. In these two cases however there was no dispute 
that the defendants i in those suits were. tenants within the meaning of the 
Premises Tenancy Act. ` In the case of Nishikanta the question was whe- 

ther the plaintiff who was himself a tenant could be regarded as ‘the 
owner’. within the meaning ef Section 13(1)(ff) of the Premises Tenancy , 
. Act. It was held that the term ‘owner’ did not include the tenant of the 
tenanted premises; as such the plaintiff ‘is, not entitled to a decree for 
ejectment. In the case of Jagannath Sen the qu estion arose as to “whether 
a co-sharer owner was ‘owner’ within the meaning of clause (ff) of Sec- 
tion 13(1) of the Premises Tenancy Act. Their- Lordships held thata 
co-sharer owner did come within the expression ‘owner as used in Sec- 
tion 13(1)(ff). But in the present case as we have seen the defendant is a 
Bharatia, and as such, he is not tenant within the meaning of the Premises 
Tenancy Act. The question, therefore, arises as to whether the plaintiffs 
‘inthe present suit are disqualified from filing a suit for eviction against 
_the defendant on thé ground of. non-payment of rent and. also for require- 
ment of the plaintiffs as the plaintiffs are not ‘owners’ within the Ansanng 
_ of Section 13(1) Cf) of the Premises Tenancy Act. 


6.- It is to be remembered in this conneetion that the suit for recovery 


- 
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of possession is not one under the Premises Tenancy Act, ‘but it is under 
. the general, law, after. ‘determination | of; the - tenancy: by a notice-to quit. 
‘The Premises Tenancy Act puts ‘certain: ‘restrictions on the landlords’ 
right to recover . possession: -from the ‘tenant ‘unless’ certain -conditions as 
„Enumerated i in Section 13(1). of the Premises Tenancy” Act are fulfilled. 
"It i Is only after the bar is liftēd that a decree for eviction can be passéd 
. against. a-tenant. Under the general-law there is no’ such bar or restriction 
upon the landlord’s Tight to evict a monthly. tenant. Fhe landlord is not 


i réquired to satisfy the: court’ as to whether he ` requires the subject-matter 


of the tenancy for his own use and occupation: ‘Or a tenant is a defaulter 
"or that any.of the conditions mentioned | in Section 13(1) of the Premises 
. Tenaney Act exists iniorder to’ get.a decree for:eviction’ against the tenant. 
The only thing- whieh the landlord js required | ‘to. prove.in such a case is 
that ‘the tenaney has: been’ determined: by, service of a valid notice to: quit. 
On that question the! trial court | “has recorded a firiding i in favour of the 
plaintiffs: “In factit-was not disputed - before’ the trial court that the 
notice had been wail served. on the defendants in respect of both the 
tenancies. is et a 
T On behalf of the“ apielant itt Was contended ‘on “the basis of 

Sahadeb’s case, (1971) 75 CWN. 979) (supra' that’the plaintiffs themselves 
being-thika tenants they- are not Owners within- the meaning of Section 13(1) 
(ff). of. the Premisés Tenancy. Act and therefore their suits: are liable to 
+ be dismissed: *We ` have already’ held that-the defendant is not a tenant 

within; : ‘the ‘meaning: of- the- Premises Tenancy ` Act.. That being 50, it 
mattérs little. whether the plaintiffs are ‘owners” within, the’ meaning of 
Section P31 X(f) of the Premises” Tenancy Act or not.” In Sahadeb’s case.it 
is not ‘clear whether the defendants were. Bharaiia ot- not. On the other l 
. hand, ìt appears that both the parties accepted the position. ‘that they were 
_ tenants-‘within the meaning of Premises Tenancy Act. The said decision 
is, therefore, ‘of no assistance to the defendant in the present case. 

'8:` The next point. urged, on behalf. of the appellant is that the 
. plaintiffs have no title to the disputed property as the kobala by which‘ 
they ‘purchased the disputed - property is a void document. The kobala 


ee 
I 
‘ 


' was attacked on two: grounds, first,’that the original owner Gendu Khen 


- hdd other heirs who, were not parties to the kobsla:and the -plaintiffs ` had 
not purchased -the. interest. of thosé heirs. Secondly, it was, contended 
` that the said document i is’ void ‘as. it offends Sections: 5° and 23 of the 
Foreign + Exchange ` Regulation -Act,; 1947 ‘and also Section 23 ‘of the. 
Indian Contract-Act, "1872: *-Mr- ‘Chakraborty appearing on behalf of 
‘the. appellant drew ‘our attentioi: to the evidence of Jatindra Kumar 
Sarkar, witness No.’ 1 for the plaintiffs at page: 63 pf the Paper Book 
where the said witness ‘stated that the: sum of'Rs. 10,000/- was paid to the 
widow of Gendu Khanin Pakistan in the presence of her-two sons and 
daughter. , He also stated’ that.no money was paid at the t#me of execution 
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and registration of kobala. Mr. Chakraborty also drew our attention 
to .the disputed Kobala Ext. 3, in which it has been recited in- 
the memo of consideration that a sum of Rs. 10,000/- was paid by 100 
pieces of currency notes of Rs. 100/- each. We were accordingly invited 
to hold that P.W.I was not speaking the truth. Mr. Chakraborty also 


criticised the evidence of P. W. 1 on the ground that the said witness did ° 


net, in fact, knew anything about the trarsaction but the persons who 
knew about it namely, Prokash ,Chandra Sarkar and Prafulla Kumar 
Sarkar, ‘were not examined in the suit. Having regard to the totality of 
evidence that has been placed before the court we are unable to agree with 
Mr. Chakraborty, and in our view, there is no sufficient reason why the 
evidence of P.W. 1 Jatindra Kumar Sarkar should not be accepted. With 
regard to the second objection raised by Mr. Chakraborty in this behalf we 
find no reason why the disputed kobala, Ext. 3, should be held to be void. 

Seetion 5 of Foreign’ Exchange Regulation Act, 1947, inter alia, puts a 
restriction in making payment by.a person in, or resident in India to or for. 
- the eredit of any person resident outside India. Section 23 of the said Act 


provides for the penalty and procedure for imposing the same for contra- | 


yention of Seetion 5 and eertain other sections of the said Act. In the 
present case the evidence is that the money was paid in Pakistan by P. 
W. I, who, at the relevant time, was, residing in Pakistan. There 
is no evidence as to how Indian:money was taken-to Pakistan. In such a 
caso, therefore, Section 5 of the Foreign Exchange Regulation Act, 1947, 
can hardly have any applieation. Even if Section 5 is held to be applica- 
ble the result would be that the person concerned would make ‘himself 
liable to the penalty under Section 23. But for that reason the document - 
cannot be held to be void. Section 23 of the Contract Act provides that. 
‘the consideration and object of an agreement is lawful unless it is forbidden 
by law, or it defeats the provisions: of any law, or is fraudulent, or involves 
or implies injury to the person er property of another, or the court 
' regards it as immoral er opposed to public policy. There is nothing in 
the present case which can be said to bring the disputed transaction 


within any of these six exceptions mentioned in, Section 23 of the Contract 


Act. ‘We are, therefore, unable to uphold the ‘contention advanced by 
Mr. Chakraborty,in this behalf. 

` 9. Lastly, Mr. Chakraborty contended that in dedine the present 
appeals this Court should take notigse of certain subsequent events and also 
take additional. evidenee in respect ef certain documents, copies of which 
have been annexed to the application filed by him for that purpose under 
Order 41; Rule 27 read with Section 151 of the Code of Civil Procedure. 


In the said application the petitioner has stated that although he was | 


definite that® Gondu Khan died leaving behind him surviving 8\persons as 
his heirs and legal representatives as mentioned in paragraph’ 4 of the 
said application he petitioner could not produce and/or adduce dny 


~~} 
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documentary evidence in support of his defence. It has been stated 
further that it is only after the receipt of a letter dated llth October, 
1969’ from one Sri. K. B. Kanjilal, Advoeate, that the petitioner. made 
enquiries at different places and’ ascertained that‘Gendu Khan died leaving 
8 persons. as his heirs and legal representatives. The documents on 


Chey the plaintiffs ‘rely in support of their title were all filed in the 


trial, court. The defendant could easily obtain inspection of the ‘same 


ə and make necessary enquiry regarding sueh particulars as were necessary 


according to him. The fact: that the defendant could not produce or 


. adduce any documentary evidence in support of his ‘defence at the appro- 


priate stage is no ground for reception’ of additional’ evidence by the 
appellate court. Moreover, we do not require additional evidence for 


deciding the present appeals The application for the reception of addi- 


tienal evidence 1s accordin ply dismissed. : g 


10. Mr.. Chakraborty addressed us at length on the point of reason- 
able requirement of the suit premises on the part of .the plaintiffs for 
their owa use and -~ occupation. For this. purpese he relied upon the 
evidence which was'taken in'this Court on the additional issue which has 
been framed. We have already held that the defendant is not a tenant 
within the .meaning of the Premises Tenancy Act. “That being so, it is im- 
material whether the -plaintiffs satisfied the conditions mentioned in. 
clause (ff) of sub-section (1) of Section 13 of the Premises Tenancy Act. 


_ In view of what has been discussed ‘above it follows that there is no bar 


to the suit being decreed. These appeals, therefore, fail and are accord- 
ingly. dismissed, The Judgment and Decree of the trial eourt'are affirmed. 


In the circumstanees, ‘we make no order as to costs. ee UO gA 
Bhattacharya, J. il agree. z a 
T. K. M. ; . 
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[ SPECIAL JURISDICTION (INCOME-TAX) 1 
Before Mr, Sankar Prasad Mitra, Chief Justice and Mr. Justice 
’.  Samareridra Chandra Deb. 
Decision: March.9, 1977 
|, Trustees, Bengal National Chamber a Commerce & 
industry Building 3 ns pits Applieant 
sa cto Versus: : 
Commissioner of Income Tax, West Bevgal-1 Calcutta.. .Respondent* 
Ineome-Tax Exemption—Property held for charitable object— Object 
of general public utility—“Not involving the carrying on of any aetivity for 
profit’ — Meaning and scope of—Tests house property let out by the 


*Income-Tax Reference No. 454 of 1973 y 
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-assessee—Rent derived from letting out— Whether advancement of the 
object of general public utility involves activity for profit— Income Tax | 
Act, 1961, SS. 2(15), 11. 


On August 13,1946 a desa of trust was executed between the’ Bengal 
National Chamber- of Commerce & Industry (hereinafter referred to - 
as “the Chamber”) and the assessee, namely,: Trustees of the Pea 
National Chamber of Commerce & Industry. By the said deed certain pro- ® 
perties were to be held in trust ` for advancing the purposes ofthe 9 
Chamber. “Under Clause 7 of the deed, the assessee could let- out 
any portion of the building which would be constructed on the property. 
According to ,Clause-14, the assessee was to make over to the Chamber 
ordinarily 75 per cent of the net collection from the trust properties with 
certain exceptions. In the assessment years in question the assessee earned 
income from rent by letting out the properties vested in it under the deed. 
of trust. The _assessee contended that such inceme was exempt as being 
‘from a charitable trust under the provisions of sec. ;11 of the Income 
Tax Act, 1961. The Income Tax Officer held that although the principal 
object, of the assessee was the advancement of the, objects: of general 
public. utility, the assessee was not entitled to any exemption as it was ’ 

/ carrying ‘on an activity for profit. The Appellate Assistant Commissioner 
accepted the assessee’s plea. On further appeal to the Tribunal, the Tri- 
bunal-came to the conclusion that as the assessee was-.carrying on an 
SUNN for profit its income from property was not entitled to any exemp- 
tion. © On a reference at the instance of the assessee ; n" 


HELD: Where the assessee ‘derives income by way of rent from ‘the 
property regularly and major portion of such rent is spent for objects of. 
general public utility, ‘it cannot be said that the advancement of the object of 
„general public utility does not involve-activity for profit. The income from 
property, therefore, is not entitled to exemption. E 


“ 


‘ Cases referred to : 


‘(1) Commissioner of Income Tax, Kerala v. Indian Chamber of Com- 
_ merce, (80 ITR 645) : 
(2)° Commissioner of Income Tax, W. B. if y. Indlan Chamber of 
Commerce. 81 ITR 147 
_ (3) Sole Trustee, Loka Shikshana Trust v. Commissioner of Income 
Tax, Mysore 101 ITR 234 (SC) 
(4) - Indian Chamber of Commerce vy. Commissioner -of Income Tax 
West Bengal-H, 101 ITR 196 (SC) ae 
(5) Commissioner of Income ‘Tax, Madras yv, Madras Stock Exchange 
“Ltd & ors. 105 ITR 546 


Dr. Debi Pat, P. K Pal and Miss M Seal aie ... for the. Applicant 
l Suhas Sen and Ajit Sengupta _ for the Respondent 
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i The ‘jadgmeni of the Court was as follows : ie 


. “Mitra, ČJ. : This i isa Reference. section. 256 (1) of the Income-tax 
l Aét, 1961. ` The` aïsessmënt ` years involved are 1955-66 to` 1968- 69. The 
s relevant’ 'accounting years, are- the calendar years 1964, 1965, 1966 and 

1967 Tespectively. i 


paved 


2. By the Nienor in of Associaton sedi on June 17, 1940, 
the Bengal National ‘Chamber of- Commeroe:. .& Industry, (hereinafter 
referred to -as “The Chamber” ”), took over the assets and liabilities and 
tights and privileges of the ‘unincorporated Chamber established: in 1887. 

The new Chamber was ‘to function in all res in continuation of the 
l unincorporated Chamber. 


3, According to ‘the- statement of: the ‘fase the. objects of the Associa- 
© tion are set out in ‘Article HI: of the said Merhorandum and the principal 
object was the „advancement of ' an- ‘object of. general public utility as 

envisaged by` section Il of the Income-tax Act, 1961, -read with section 2 
(15) thereof. Atticle IV of the, Memorandum ` stated that the objects of 
the Chamber extended : ‘tothe’ whole of’ India and West Bengal in parti- 
cular Articles :V and ` IX -of the” Memorandum. stated that the’income and 
f property ` were to. be applied sOlély , ‘forthe ` ‘promotion of the objects set 
forth’ in.the Memorandum and no. portion thereof even en the winding 
up ‘or. „dissolution : was to’ go toany’ of its members. The Articles of . 


~ Association. providing for the qualifications of the members. etc. were 


also adopted at a-meeting aedi ọn 1 June. 17, '1 940. There were to be five 
ey of members. oo. ee ae 


ee On August 13,- 1946 a deed of trust was executed between the 
Chainbėr and the assessees, namely, Trustees - ‘of the Bengal National 
Chamber of. Commerce & Industry. By this deéd-certain properties, which 
fell under the Calcutta | Improvement Trust- Scheme in Mission Row Exten- 
sion, were to be held in trust for advancing the purposes of the Chamber. 
Under, clause T. of the deéd the assesseés could. let ‘out. any portion of the 
l building which would be constructed. on. the’ -property: According to 
_ clause 14, the ‘assessees - were to make over .to.the Chamber ordinarily ` 
_ 75 per-centz of the. net collection from the- ant properties with certain 
exceptions, Ca ae Bo Ta 


o hS. Ie “the: assessment. years iin questien. thë assessees earned i income 
from. rent- -by” letting oùt™the. Properties’ ‘vested’ in it under the deed of 
‘trust. `, The, assessees ` filed - returns - showing “NiP ‘income claiming that 
such incomé was exempt as “bein; g from.‘ a: charitable trust under the pro- 
visions. of section 11 of- the: Iicome-tax: * Act, 1961. ‘The. Income-tax 
Officer accepted: the contention of -the assessees.that the principal object ' 
was the advancement’ -of “the objects of general — utility.. He, how- 
ever, held that'the assesses ‘were not entitled- to, gny exemption as it was 


carrying on an activity, for pront “ The Income:tax Officer brought to tax 
- i Fos ! 
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the assessee’s total income assessable under the head ‘Property’ in the 
_ years under consideration. The total ineome varied from Rs. 43, 625/- 
to Rs. 69,404/. | 


6. The Appellate Assistant Commissioner accepted the assessees” 
plea that the income was entitled to exemption. The Appellate Assistant 
Commissioner relied on the judgment of the Kerala High Court in ' f 
(1) Commissioner of ‘Income-tax, Kerala v. Indian Chamber of Commerce 
(80 ITR page 645). But before we come to this judgment let us first set - 
out the provisions of section 2(15) of the Income-tax Act, 1961. It runs 
thus : 


“ ‘Charitable purpose’ ineludes relief of. the poor, edueation, 
medical relief, and the advancement of any other object of general 
public utility not involving the carrying on of any aetivity for profit”. 

Then we eome to sestien 11. The provisions of section 11 relevant for 

our purposes are as follows : 


“11. Income from property | held for charitable or religious purposes.— 


(1) Subject’ to the provisions of sections 60 to 63, the following 
income shall not be ineluded in the total income of the previous year 
of the person in receipt of the income— 


(a) Income derived from property held andes trust wholly for 

_ Charitable or religious purposes, to the extent to whieh such income is 
applied to such purposes in India; and, where any sueh income is 
accumulated for application to such purposes in India, to the extent to 
which the income so accumulated is not in excess of twenty- -five per, 
cent. of the ineome from the property or rupees ten thousand, which- 
ever is higher ; 


(4) For the purposes of this section ‘property held under trust’ in- 
cludes a business undertaking so held, and where a claim is msde that 
the ineome of any such undertaking shall not be included in the total 
income of the persons in receipt thereof, the Income-tax Officer shall 
have power to determine the income of such undertaking in aecord- 
ance with the provisions of this Aet relating to assessment; and 
where any income so determined is in excess of the ineome as shown in 
the accounts of the undertaking, such excess shall be deemed to be 
applied to purposes other than charitable or religious purposes ‘and 
accordingly chargeable to tax within the meaning of sub-section (3)”. 

7. The Kerala High Court in the decision cited above has held that | 
in order to take an object of general public utility outside the scope of 
the definition in Sec. 2(15) of the Income-tax Act, 196!, on the ground 
that it involves carrying on of an activity for profit, that object must 
involve the earrying on of activity for. profit. “Involve”, according to 


the Kerala High Court, means comprise or imply and the object must, 
oe 


~ 


~ 
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- therefore, imply carrying on of any activity for profit. It is not sufficient 


if there is some activity , carried on which results in profit. There must 
be an activity in the form of business because the activity ‘must be for 


' profit and that activity ‘for profit must be involved in the objects of general 


public ‘utility. Even when an activity is in furtheranes of the object of a 
Trust and even if such activity results in profits, the definitien will not 
be attracted unless the objects involved. caring, on of an activity for 
profit. 


8. The Kerala High Court, therefore, linked up aetivity for profit 


with- _ object. The. Appellate Assistant Commissioner in the Reference 
before us has relied on this view of the Kerala High Court and has agreed 


with the assessees that the income, from rents of the portions of the pro- 


petty, let out whieh was utilised i in the manner aforesaid was exempt from 
payment of income-tax. aie i 


9. The matter then | went to the Tribunal. Before the Tribunal the 
Department relied on the Calcutta High Courts’ decision: reported in 
{2). Commissioner of I. T.,W.B. II v. Indian Chamber of Commerce, 
81 ITR 147. A Division Bench of this Court censisting of P. B. 


' Mukharji, C. J., and T. K. Basu J., has held that the proper interpretation 


of the definition of “charitable purpose” in Sec. 2(15) of the Income-tax 
Act, 1961, is to consider the expression “not involving the carrying on 


'  any'activity fot profit” ‘as qualifying the expression ‘the advancement of 


any other object'of general public utility’ and not other classes of chari- 
table.purpese mentioned in that Section like relief of: the poor. education . 
and medical relief. In other words, this Court‘is of the view, that the 
advancement of any other -objeet of general public utility would be a 
charitable purpose provided that its advancement doés not. involve the - 
carrying on of: any activity for profit. This Ceurt has said that Parlia- 
ment has thought it necessary to impose eertain restrictions on the area of 
the objeet of general.publie utility and the area selected is that its advance- 
ment must not involve the earrying on of any activity for profit. 


10. This Court was dealing with the case of the Indian Chamber 
of. Commerce. It has been observed that though the normal objects of 
the Chamber may be held to be ‘objects of general public utility any profit 


- that may be derived from its activities in the form of : 


(i) ' Arbitration Fees, 
(ii) Fees for i issuing Certificates of Origin, 
(iii) Fees for weighment and measurement for the benefit of traders 


\ 


` in general ; À - i - 
_ate the result of activities carried on for profit within the , meaning of 


Sec. 2(15) of the Act and the i incomes from such activities are not exempt 
from tax under Sec. 11 of -the Act. 


11. It i is to be noted that this Court’ i ‘view aforestid-was expressed 


i i r 


192 Trustees, Bengal National Chamber of Comm. v. C. I. T. [1977(2)CLJ - 
upon consideration of the provisions of both the Sections, viz., Sec.  2(15) 
and Sec. 11: i i 


"12. Before the Tribunal the assessees’ counsel submitted that the 
- assessees' only derived income under the head ‘property’ and had no’ 
income from business and, as such, they did not ‘carry on any activity for. 
profit and their case -fell outside the, purview of the restriction. in the 
amended definition in Sec. 2(15) of the Income-tax Act, 1961. ‘The asses- 


see’s counsel relied-on the Kerala High Court’s AISR in | support of 
_ his contention. ' -: i 


13. The Tribunal observed that it was clear that the qualifying , 
‘words ‘not involving the carrying on of any activity for profit? referred 
only to the charitable purpose which is ‘advancement of any other object 
of general public utility’ and not other charitable purposes such as | 
relief to the pcor, education or medical relief. The Tribunal further 
observed that in the appeals before it the qualifying words were appli- 
cable as the objects of the Chamber were for the advancement of. other 
objects of general public utility. The Tribunal relied upon the Calcutta 
High Court’s decision and proceeded to observe that the property under 
Trust was let out for the advancement ofthe objects of the Chamber and ' 
the restrictive portion of Seo. 2(15) would be applicable to the case of - 
the assessees if the Istting out of the property was an | activity for 
profit. ' 

'14. The Tribunal drew distinction bani the words—“‘activity” 
and “trade” or “business” on the basis of the decision referred ‘to above. 

The Tribunal was of the view that ordinarily a trade or business was set 
up with a profit motive. The Tribunal said that income from property 
was assessable under Sec. 9 even if. that income had been earned by 
letting out shops and stalls by an assessee where the shops and stalls had 
been developed by buying and developing landed properties. The Tri-. 
bunal was of the view that to determine the nature of the receipts and 
to determine whether they were of income nature it had to- be considered 
whether there was any organised effort on the part of the assessee to derive 
any surplus by utilisation of its assets or otherwise. If there was any such 
organised .effort it' would involve the- -carrying on of activity for profit. In 
such circumstances, says the Tribunal, there would be an activity for 
profit even'in the case of earning income from letting out the property. 
The Tribunal observed that the property was held by the assessees for- 
advancement of the object of the Chamber and it was well envisaged that 
. the property should be utilised by- renting out-etc. to obtain the maximum 
surplus and there was, therefore, an organised effort to obtain a surplus 
from the peroperty and that it involved the garrying on of an activity for 
profit. j 

15. In the Tribunal’s view it did not matter ander what head mee 
surplus was aése8sed. The Tribunal came to the conclusion that as the ` 
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l assess: es - were carrying ‘on ‘an activity fot profit its income from arpa 
ie was not „entitled to-any „exemption. < The Tribunal accordingly allowed 
the departmental: appeals fof” all the. years and restored the assessment 


orders of. the Income-tax Officer, CC. 


‘The following -questions of. law liave — referred to us: 

(1) -Whetlier,! on'the facts -and’in the eircumstances of the case, 
and on a correct’ interpretation of : the Memorandum of Association of 
the ‘Bengal. National ‘Chamber ‘of Commeree and Industry and the 
Deed of Trust executed on the 13th August, 1946, the Tribunal was 
right 1 in holding- that ‘the assessee was carrying. on an activity for 

= profit E a oe oh 
: (2) If- the. answer to Question No. 1 is in the aie then, 
whether, - on` the ‘facts, and, in the, circumstances of the case and ona 
correct interpretation of - the Memorandum and Articles, of Association 
of Bengal National Chamber of Commerce ‘and Industry and the 
Deed of Trust executed on the 13th- ‘August, 1946, the property was 
‘held under Trust wholely for charitable purposes within the meaning 
g of: Sec. 2(15) and Sec 11(LY of. the Income-tax Act, 1961 and exemp- 
tion from tax could - be ` claimed in respect of the- income from the 
`~ gaid-property ?. > oe 
_- 16, We should” ebserve-at. the outset. that the Ionen Officer 


accepted. the assessces’ contention that the principal object of. the assesseess 


was the advancement of the objects of. general, public utility. The ques- 


. tion ` for determination, | therefore, ‘ig-whéether-the assessees, despite the 


above finding, ‘can come: within the definition of PARTU ABIE purpose’ in 


. Sec: 2(15) of the Income-tax. Act, 1961: - 


« 


EtA Learned counsel’ for’ the assessees-has droid eee us that in 


‘order to bring a case within the fourth category of charitable purpose as 
defined i in Sec. 2(15) it is necessary to establish : wes 


(a) that the purpose:of the. Trust-is advancement. of any other 
‘object of ‘public utility, and- . i i 
(b) that- the above: puifpose does not involve: the: nye on of 
any activity for profit.. ; 

18. Learned ‘counsel says, that’ both the onio must be fulfilled 
before the purpose | of’ the Trust. can be held’ fo -be ‘charitable’ ! Learned 
counsel. submits that in ‘deciding whether the purpose, of the Trust involves 
the carrying on of’ ‘activity - ‘for: “profit one. hes to ascertain whether the 
activity which has resulted in: the income has been resorted to or indulged 
in with the - -motive to earn profit or with the motive to earn income 10 


feed the ‘charities only. In. the first case,- submits learned counsel, tke 


second condition aforesaid j is not fulfilled. In the second case,. it is ful- 
filled. -This construction, says learned. counsel, of Sec. (15) fits in with 


“the object. for > which ‘Sec: +215) was amended. . 


- 
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19. It has to be observed that in the Indian rncenie: tax Act, 1922 
there was an explanation to Sec. 4(3) and the explanation was as 
follows :=— 

“In this Sub-section ‘charitable purpose’ includes relief of the 
poor, education, medical] relief and the advancement ‘of any other 
object of general public utility”. 

20. The words ‘not involving the carrying on of any activity for 
profit’ were introduced in the Income-tax Bill of 1961 which subsequently 


became an Act. From the Finance Minister’s speech it appeared that the. 


Government was accepting the recommendations of the Select Committee 
_ to which the Bill was referred. One of the recommendations was: “The 


Committee is of opinion that the advancement of an object of general- 
public utility which involves the carrying on of any activity for profit | 
should not come within the ambit of the Charitable purpose.” .(See - 
Gazette of India,, Extra- ordinary, Part IJ, Sec. 2 page. 677 (4)). The 


Finance Minister in his speech in the House explicated the reason for the 
restrictive condition. He said : “The definition of ‘charitable purpose? in 
that clause is at present so widely worded that it can be taken advantage 
of even by eommercial concerns which, while ostensibly serving a public 
purpose, get fully paid for the benefits provided by them, namely, the 
newspapers industry, which while running its concern in commercial lines 
ean claim that by circulating newspapers it was Improving the general 
knowledge of the public. In order to prevent the misuse of this definition 
' In such cases, the Select Committee felt that-the words ‘not involving the 
carrying on of any activity for profit’ should be added to the definition.” 


21. Learned counsel for the assessees has argued that the con- - 


struction aforesaid which he has suggested fits in with the object for 
which the amendment was made. The whole purpose of the amended 
definition, according to learned counsel, was to ‘restrict exemption to a 
genuine public charitable trust. a 


22. Learned counsel for the assessees argues further that the test ig 
that if the income of the trust feeds charitable purposes only then even 


if the aetivities of the trust yield an income such activities are without 


any profit motive because the’trust is a genuine public ~ charitable trust. 
It is not the intention of the legislature that a eharitable trust cannot 
earn any income from business or property. Section 11(1)(a) read 
with Section 11(4) specifically. provides that an income of a charitable 
trust from a business undertaking is allowed exemption provided that 
such income is applied only fer such charitable purpose and the other 
conditions. of the seetion are satisfied. Therefore, if a charitable trust 
earns any income from property or'from business with the only and sole 
purpose of feeding the fcharity, the trust will -nonetheless, says learned 
counsel, be for a charitable purpose and such activities which have yiel- 
ded the income are not tainted with any profit motive. In other words, 


re 


` 
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the carrying on of the activity of busincss must not be with the dominant 
intention to make profit only. ; 


23. The arguments of learned counsel for the assessees are attrac- 
tive ; but in view of two recent decisions of the Supreme Court we are 
unable to uphold them. The first decision is (3) reported in 101 ITR 234 

e (Sole Trustee, Loka Shikshana Trust v. Commissioner of Income-tax, 
Mysore). The second decision is (4) reported in 101 ITR 796 (Indian 
Chamber‘of Commerce v. Commissioner of Income-tax, West Bengal IT). 


24. Inthe first decision the Bench consisted of Khanna, Beg and 
~ A.C. Gupta JJ. Inthe second decision the Bench consisted of Krishna 
` Iyer, A.C, Gupta and Fazal Ali JJ. 

25. In the Loka Shikshana Trust case, Khanna J. at page 242 has 
observed: ‘‘* z * * «The result thus of the change in the 
definition is that in order to bring a case within ‘the fourth category of 
charitable purpose, it would be: necessary to show that: (1) the purpose 
of the trust ig advancement of any other object of general public utility, 
and (2) the above purpose does not involve the carrying on of any activity 

“for profit.” epo 3 | i 
With this view of Khanna J., A.C. Gupta J. had agreed. 

l Beg J. has delivered a separate but concurring judgment. His 
Lordship has said at page 255 : “The word ‘involve’ does not, it seems to 
me, necessitate the bringing out of the profit motiye of an activity expressly 
in the deed of trustas was suggested by the learned counsel for the 
appellant. The dictionary meaning of the word ‘involve’ is : ‘to envelop ; 
to entangle; to include; to-contain; to imply’ (See The Shorter Ox- 
ford English Dictionary, III edition, page 1042) All profit making, even 
as a mere by-product, would have been covered by the word ‘involving’, 

_ which is of wide import, if this word had stood alone and by itself with- 
out further qualifications by the context. The use of the words ‘for 
profit’, however, shows that the involvement of profit making should be 
of such a degree or to such an extent as to enable ‘us to infer it to be the 
real object. Asarule, if the terms of the trust permit its operation ‘for 
profit’ they become, -prima facie evidence of a purpose falling outside 
charity. They would indicate the object of profit making unless and 
unfill it is shown that terms of the trust compel the trustée to utilise the 
profits of business also for charity. This’ means that the test introduced 
by the amendment is : - Does the. purpose of a trust restrict spending the 
income of a profitable activity exelusively or primarily upon what is 
‘charity’ inlaw? If the profits must necessarily feed a charitable pur- 
pose; under the terms of the trust, the mere fact that. the activities of the 
trust yield profit will not alter the charitable character of the trust. The 

test now is, more clearly than in the past, the genuineness of the purpose 
tested by the obligation created to spend “the money exclusively or 
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a 


aeii on ‘charity’. If that ‘obligation is ase the-ineome_ ‘becomes 
entitled to exemption. , That, in our opinion, is the most reliable test” 


26. Learned counsel for the assessees before us has placed Seana 


reliance on the above observation-of Beg, J. He has submitted to us that . 


in every- case one has to look into the genuineness of the purpose. It is, 
not enough that the trust ig making a profit. If it can be shown that hee 


profit that is made is not utilised for any purpose other than feeding of e 
the charity itself, then the Irccme weuld erJey ‘the protection of- Sec- 


tiom 2(15). 


27. Itis clear from the aton of one aid Beg JJ. quoted 
above that the approaches of the two learned Judges were not the same. 
Khanna J.’s view which is a by A. C.. paws J: REDSAIS ‘to be a: 


- Tes iricted one. 


28. The second judgment i in the case of Indian Chamber of Cem- 
= merce was on an app Ppa from the judgment of the Calcutta High Court 
we have already cited. Krishna lyer J. has delivered“ the judgment. The 
Calcutta High Court’s view we have-referred to already has been ‘suppor- 
ted by. Krishna Iyer J. Krishna Iyer has also considered the view of. 
Khanna and Beg JJ. in the earlier judgment At page 803 Kuishra Iyer J., 


_ Says: “Taking a close- -up of Section 2(15)’ with special emphasis on the - 


last concluding words, we have to interpret ‘charitable purpose’ in such 
manner that we do not burke any word, treat ‘any expression as redundant 


or miss the accent of the amendatory phrase. So viewed, an institution `~ 
which carries out charitable purposes out of inccme ‘derived from pre- 


- perty held under trust wholly | for charitable purposes’ may still forfeit.the 
claim to exemption, in respect of such takings or Incomes as may come to 
it from pursuing any activity for profit. Notwithstanding the possibility 
of obscurity and of dual meanings when; the emphasis is shifted from. 
‘advancement’ to ‘object’ used in Section 2(15), we are clear in our minds 


that by the new definition the benefit of exclusion from total income 1s . 


taken away where in accomplishing a_ charitable purpose the, ‘institution - 
engages itself in activites for profit. The Calcutta. decisions are right in 
linking activities for profit with advancement of the object. «If you want 
immunity from taxation, your means -of fulfilling charitable purposcs 
' must be unsullied by profit-making .ventures. :The advancement of the 
object of general public utility must not involve the carrying on of any 


activity for profit. If it does, you forfeit. -The Kerala decisions full Into ' 


the fallacy ef emphasizing tke” linkage between the objects of public 
utility and the activity. carried on. “According to that view, whatever the 
activity, if it is intertwined with, wrapped in or entangled with the object 
- Of charitable purpose’ even if profit results. therefrom, the immunity from 
taxation i is still available: This will result in absurd conclusions. ee 


At Page, 805 Mr. Justice Krishna Iyer observes : a 


~ 
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ae _ “We will jittustrate to” illumine. If there’ is a. „restrictive provision ` 
“in, ‘the bye-laws of the charitable organisation which insists that the 
4 charges levied for ` services of publi ic’utility rendered are to be on a 
‘no profit’ - basis, it clearly earns the. benefit of section 2(15). For 
(Instance a funeral homé, an S.P.C A.-“or a cé-operative may render 
services -to the- “public - but writé’a condition into its constitution that it 
Shall not charge more than:is actually needed for the rendering of the 
"services, may be it may not. be an exact equivalent, such mathema- 
Si tical precision being impossible'in the case of- variables,—may be a 
s ai Jittle surplus is left over at the end ofthe year- the broad hibition | 
i -against making profit js a good guarntee that ‘the carrying on of the 
activity. is not for profit. As an antithesis, take a funeral home or an 
animal welfare organisation or-a super-bazar run for general public 
utility by an institution ‘which charges- large. sums and makes huge 
2 profits.: Indubitably the render services of general publie utility. Their 
- objects are charitable but their activities are for profit. .Take the case 
Of a blood bank. which” collects blood on. payment and supplies 
blood -for a higher price thereby ‘making profit. Undoubtedly, the 
' blood. bank may be said to: be a general public utility but if it advances 
- its public utility by sale of blood as an activity for (making) - profit, it 

is difficult to cal] its purpose charitable. It ts just blood— business” ! 

* At page 808 Mr. Justice Krishna Iyer has said,— 


, oh “The true test is to ask for answers to the following questions : (a) 

Is the object of the assessee one of general public utility ?. (b) Does 

: the advancement of ihe- object involve activities bringing in moneys? 

a (c) Ifso, are such- activities undertaken, (i) for profit, or (ii) 

ae 2 ‘without profit ? ` Even if (a) and (b) ‘are answered affirmatively, if 

clause. Mi). is answered affirmatively, the claim for exemption coll- 

apses. - The solution to the problem of an activity being one for or 

"irrespective of profit i is gathered on a footing of facts. What is the 

` real nature of. the activity. ? ‘One which is ordinarily carried on by 

AS “ordinary people for gain ?- Is there a built-in- -prescription in the con- 

` stitution against making a ‘profit ?° Has.there been in practice, profit 

-from this venture ?, „although ° ‘this last i is a weak test. The mere fact 

‘that a service 18 rendered is no answer to. chargeability ‘because all 
income- “is often: derived by rendering å some service or other.” 


-p 


; 


“It is abundantly. clear-that Mr: Justice Beg has taken a broad view, 
' Mr. Justice Khanna, à estricted view and Mr. Justice Krishna Iyer, a 
‘ -still more restricted view. Mr. Justice Krishna Iyer’s judgment i is a unani- 
mous decision of the: ‘Supreme Court to which, a Mr. Justice 
Gupta was. also a party. ae ° 
` 29. Jf ` we apply the tests jajd. don by Mi. Justice Krishna Iyer to 
the instant case, we find that the i trustees have eats! dind, they have 


aa 
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constructed a house on the land ; ‘and portions of the house have been 


let-out by them. They derive rents regularly and 75 per cent. of the ‘rents ~ 


after meeting various expenses are handed over to the Chamber fer its 
objects of general public utility. On ‘these facts,- in view of Mr. Justice 
Krishua-lyer’s testa it cannot be said that the advancement of the object of 
general public utility does not involve activity for profit. i © 


30. Learned Counsel for the assessees has’ urged that the judgment 


ofithe Supreme Court in the case of the Indian Chamber of Commerce ° 


renders nugatary the relevant provisions of section 11 of the Income Tax 
Act, 1961, which we have quoted above. It is not for us to examine the , 
validity of this contention. We agree with the Tribunal’s view that the 
assessee in the instant case cannot claim exemption from income derived 
from preperty. ` 
'< 31. Our attention has been drawn toa decision of the Madras 
High Court reported in (5) Commissioner of Income-tax, Madras V. 
Madras Stock Exchange Ltd. and . others, 105 ITR p. 546 which has 
considered both the judgments of the Supreme Court. But in view of the 
observations of the Supreme Court we have quoted above it is difficult for 
us in the ìstant reference to take any other view. 
= Our answer to the questions refarred to us are as follows : 
Question No.1: Yes, in favour of the Revenue: 
Question No. 2: No, in favour of the Revenue. / : 
There will be no order as to costs. 
_ Deb, J.: I agree. ; Lis 
A. S. G. i 


\ 
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[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 


7 Before Mr. Justice Sabyasachi ,Mukharji 
Decision: May 2, 1977 
* Central Bank of India, — oe Ses Petitioner 
Versus 7: 
B. C. Nawan & Bros. (P) Ltd, & Ors, aen .. Respondents” 


.- Execution of consent decree—Application for sale of propertics— . 
Objection on plea of nullity of decree—Provision for interest in decree being 
contrary to sec. 34, C. P.. Code—Error rendering decree nullity— Depend- 
ing on magnitute ef error—Plea of Consac resjudicata, woete arabe 
—Interpretation. 


The dgcree-hokder Bank filed an application for execution of a 
consent decree. In this applieation, a prayer was made i sale of certain 


a "Suit n no. 212 of 1970 


a 


i e 
+ 
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properties belonging to the judgment:debtors. The prayer was opposed 
on the ground that the decree was a nullity inasmuch as the provision 
for payment of interest of the decreetal amount: at the rate of 10 p.c. per 
annum was contrary to section 34 of the Code of Civil Procedure. It 
was contended that such a decree’ was void and as such the deeree could 


® not be 


r 


executed. . Now, -the question is whether at the execution stage the 


instant deeree could be challenged or resisted on this ground. 


HELD: Whether an illegality or infirmity in the decree amounts to 


lj 


an error within the jurisdiction so as to make the decree a nullity vulnerable 


to collateral attack is not easy of solution. The Supreme Court in Hari 
Prosad's case held that at bottom the problem of defining the concept of 
jurisdiction for the purpose of judicial review is a question of public policy 
rather than one of logic. Thereafter, the question is whether in a case where 
the court has awarded interest contrary to the provisions of Section 34 


~ of the 


Code, in an action where the parties had agreed to such a decree and 


had induced the court to pass such a,decree, would such an error, asa matter 
of public policy, be considered of such a magnitude as to make a decree by a 


Court 


without jurisdiction. In view of the nature of the error allowed to 


have been committed, it cannot be held that this is such an error which makes 
the decree without jurisdiction as-such. 


There is another aspect of the matter. At one stage of execution of 
the decree, there was an application for appointment of a Receiver. Such an 
application was contested and opposed. The application was allowed and 
the Receiver was appointed subject to certain conditions. In that context. 
the aforesaid'contention whether the decree was a nullity or not is also barred 


a“ by the 


L 


principles of constructive resfudicata. Having induced the court to 


pass the decree in the manner it had been done and having failed to raise the 


objection of nullity at the time of the application for Receiver the judgment- 
debtors are estopped from raising this plea and in this case. 


Cases referred to :— 


PMD 
- (2) 

» (3) 

(4) 


(5) | 


(6) 

(7) 
(8) 
9) 
(10) 

(11) 


Gora Chand y. Profulla vie AIR 1925 Cal 907 

Kiran Singh v. Chaman-Paswan, AIR:1954 SC 340 

Bahadur Singh v. Muni Subrat Dass, 1969 (2) SCR 432 

‘Kaushalva Debi y. C. K..Bonsal, 1969 (2) SCR 1048 
-Official Trurstee v. Sachindra Nath, AIR 1969 $C 823. 

Hariprasad Mulshankar Trivedi y. V:-B. Raju, AIR 1973 SC 2602 
R. N. Mitra v. Angurbala, AIR.1976 Cal 217 

I. K. Merchants Ltd. v. Indra Prakash, ATR 1973 Cal 306 
Mohanlal Goenka y. Binoy Krishna Mukherjee, AJR 1953 SC 65 
Sailendra Narayan v. State of Orissa, ATR 1956 $C 346 
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` The judgment of the Court was as follows — 


- This is an application for execution of a deeree. In order to appre- _ 
ciate the contentions raised, it’ is necessary to mention that in 1970 the -. 


Central Bank of India instituted a. suit, being suit No. 212 of 1970, for ` 
recovery of Rs. 10,22,652.81 inthe account of B.C. Nawn & Bros: Pvt. 
Ltd., and for recovery of Rs. 17,29, 315.68 in the account of Bengal Fine’ 
Spinning & Weaving Mills Ltd., with interest and costs and for a mortgage 
decree i in respect of the properties in the Lal Bazar Street, Calcutta and’ 
“ another property in Brabourne Road, Caleutta and fera declaration of, 
charge on certain movable properties. The defendants to the suit were (a 
m nuntber including B C Nawn & Bros Pvt., Ltd.:Nawn Estate Pvt. Ltd., 


ION 


and Bengal Fine Spinning & Weaving Mills Ltd. On the 22nd September, l 


1970 a compromise decree was passed. Toe: said a da Gecige 
provided, inter alia, as follows: | 

“1. Decree in favour of the plaintiff for Rs, 10,22,652-81 p. (Rupees 

Ten Lacs twenty two thousand six hundred and fifty two and 

eighty one paise) only in respect of the Account maintained by or 


with the plaintiff in the name of B.C. Nawn & Bros. (P) Ltd. against 


' the defendants. ae 
(i) B.C. Nawn & Bros. (P) Ltd. 
i (ii) Sudhir Chandra Nawn. 
"E - (iii) Sunil Chandra Nawn. 
(tv): Provas Chandra Nawn. 
(v) Ranjit Kumar Nawn, and 
(vi) Nawn Estates Private Ltd. 
with interest on the said amount at the rate of ten per cent per annum 
from the date of filing of the suit until realisation. 
| * * Š '* + o. Se Ve 
~- “10. In default of taking delivery of the goods in terms of clause 
8 aboye for three months, or in default of payment of thé said decretal 
sum of Rs. 17, 79, 315.68P. with interest thereon within` one year 
' from this date, the entire decretal amount. (less the said sum of Rs.’ 
` 50,000/- already paid on this, date) or such part thereof as would then 
remain due, will at once become payable to and recoverable by the 


, plaintiff and the plaintiff shall thereafter also be'at liberty to sell the | 


goods mentioned in Annéxure ‘A’ hereto or such portion thereof as - 


‘may then be in their possession and appropriate the -sale proceeds 
' thereof after meeting all ‘costs, charges and expenses of such sale: in- 
protanto satisfaction of the decretal dues and the plaintiff-will be further 
‘entitled to execute the decree mentioned: in clause 4 above for the 


balance of its dues thereunder as against all or any of the defen- 
c dants. « 2 J 


11. The sopii belonging to the defendant Nawa Estate 


‘Private Ltd. and mentioned in Annexure ‘B’ hereto will stand charged 


-” 


Y 


e 
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in inoit of the plaintiff for repayment of the aforesaid dues of the 


plaintiff under and in a of the decree mentioned in clauses 1 
and 4 above. : 
l + * * * . * * * 
“13, The plaintiff will ‘be entitled to have the said properties 
e belonging to Nawn Estate Private Ltd. -and.mentioned in Annexure 
- ‘B’ hereto attached and/or sold in execution of the decrees mentioned 
in clauses 1 and 4 above or either-of.them, for realisation of the plai- 
ntiff’s dues under the said decrees or either of then or any part or 
parts thereof-as may remain due without recourse to any fresh suit or 
suits or in other words, will be entitled to enforce the charge declared 
hereinbefore in execution of these decrees without recourse to any 
fresh suits.” 
Thereafter the compromise decree provided for payment of Serin 
instalments and it contained... a default clause in failure to pay 


` the said instalments. There was, also a further decree for Rs. 17, 79, 315. 


68p. in favour of the plaintiff in respect- ‘of the account maintained by 
and with the plaintiff i in the name of Bengal Fine Spinning & Weaving 
Mills Ltd. and there were certain consequential other terms which are 


not necessary to refer. Thereafter in April, -1971 certain bales of cotton 


which were charged, had heen sald and certain: payments were made. In 


. August, 1973 there was an application by the decree holder for appoint- 
' ment of Receivers over the rents, issues and profits of the premises. Nos. 


9A, 10/1A and 10/M, Lal Bazer Street, Calcutta. On 11th March, 1974 
an order was made ‘appointing Receivers on the rents, issues and profits 


of the properties but it was directed that the Receivers were not to take 
possession if the defendants went on making payments of Rs. 20,000/- per 


month until the decretal amount and costs were paid off. There was an 
appeal preferred-by some of the judgment debtors anda cross-objection 


was also filed. On the-12th March, 1975 both the appeal and the eross- 
‘objection were dismissed. The judgment debtors ‘had been paying. Rs. 


20,000/- in every month after 12th March, 1975. The decree holders 
sold the pledged goods and had realised a net sum of Rs 7,48,602.23p. 
leaving a balance of Rs. 5,77,489.86 due from. the defendants in first 


‘account and further a total sum of Rs. 18,84,649.35p. in the account of 
‘the judgment debtor Bengal Fine Spinning & Weaving Mills Ltd. There 
‘is thus, according to the decree-holder, a total sum of Rs. 24. 62, 138. 99p. 


due aud owing at the date of the application. . The present application 
was made on the 12th July, 1976 for sale of the properties. 

2. The application is opposed on the ground that the decree is a nullity 
inasmuch as the provisions for payment of interest of the decretal amount 
at the rate of 10 per cent per annum from the date of filing the suit: until 
realisation as mentioned in elause, l of the compromise terms ig contrary 
to section 34 of the- Code of Civil Procedure. It was contended that such 

® e 
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a deerée was void and as such the decree could: not be executed. In - 
support of this proposition reliance was placed on the decision in the case 
of (1) Gora Chand v. Profulla Kumar, AIR 1925 Cal. p. 907 where it was 
held that if the decree presented for execution was made by a Court 
which apparently had no jurisdiction, whether pecuniary or territorial: 
or in respect of the judgment debtor’s person to make. the decree, thy 
executing court was entitled to refuse to execute on the ground that it 
was made without jurisdiction, i.e. within these narrow limits the execu- ° 
ting court was authorised to question the validity: of a decree. Reliance’ 
was-also placed on the observations of the Supreme Court in the case of. 
- (2) Kiran Singh v. Chaman Paswan,. AIR 1954 SC p. 340. It was contended 
that there had been violation of section 34 of the Code of Civil Procedure. 
Therefore, the Court did not have the authority under the law to make 
the decree for interest in the manner it has purported to do. Raltance' 
was also placed in this connection on the decision of the Supreme court 
in the case of (3) Bahadur Singh & Anr. v Muni Subrat Das & Anr., 19690 
(2) SCR 432. Reliance was also placed in the case of (4) Kaushalva 
Devi & Ors. v. C K: Bansal, 1969 (2) SCR 1048 and the decision of the 
Supreme Court in’ the case of (5) the Official Trustee, W. B. v. Sachin- 
dra Nath Chatterji & Anr., AIR 1969 SC 823. Inasmuch as the decree- 
was contrary to, according to the respondent, the terms of section 34 of 
the Code of Civil Procedure there was defect in the authority of the 
Court to pass the decree jn question and, therefore, the decree was a 
nullity and could be’ resisted as such at the time of the execution: of 
the decree. On behalf of the decree-holder it was, however, contended 
that in view of rule 11, Order 34 of the Code of: Civil Procedure the 
decree in question was not illegal or.contrary to law. “The respondent on: 
the other hand contended that section 34 of the Code of Civil Proce-., 
dure which was applicable in this case was not subject to Order 34 of 
rule 11 on this aspect of the matter. Reliance in- this conneetion was. 
placed on certain decisions. Jt is not necessary, ` in my opinion, to 
decide in this application whether section 34 of the Code. of Civil Pro- 
dure ‘is subject to Order/34 rule 11 of the Code of Civil Procedure. For. 
the purpose of this application I will assume that section 34 of the Code 
ef Civil Procedure applied and-the provision for payment of interest in’ 
the compromise decree was contrary to the mandate of that section..: 
The question, however, is whether at the execution stage this decree 
could be challenged or resisted on this ground. - 


3. Whethėr an illegality or infirmity in the decree amounts to an 
error within the `jurisdiction or errot in excess of ‘the jurisdiction so as to 
make the -decree a nullity vulnerable to collateral attack is not easy of 
solution. Bhe Suprême Court in the case of (5) Official Trustee, W. B. v., 
Sachindra Nath Chatterji & Anr., AIR 1969 SC 823 reviewed the principle’ 
and observed that i it was dificult to find out a correct principle why i in 
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certain cases it had been held to be an error within the jurisdiction or in 
certain other cases it had been’ held not to be such an error. The Supreme 
‘Court: was of the view that the reason could only be that the error of law 
was considered as vital by the Court ‘and there was no yardstick to deter- 
mine the magnitude of the error ‘other than the opinion of the Court. In 
‘the casé of (6) Hariprosad Mulshankar . Trivedi v FV. B. Raju & Ors., 
*AIR 1973 SC p. 2602 the Supreme Court observed that'at bottom the 
problem. of defining the concept of jurisdiction for purpose of judicial 
review is the’ question’ of public policy rather than one of logic: 


Therefore, the question, 18, whether in a.case where the Court has 
awarded interest contrary, to the, provisions of Section 34 of the Civil 


' Procedure ‘Code, in an action ‘where the parties had agreed to sucha 


decreé.and had induced: the Court to pass a decree, would such an error, 

as a matter of. public policy, be considered of such magnitude as a decree 
by a Court without jurisdiction. ‘In. view of the nature of the error 
allowed to have been committed I am unable to hold that this is such an 
error which makes the decree ‘without jurisdiction as such. Reliance in 
this connection may be placed on the decision.of (7) R.N Mitra v. 
Angurbala, AIR 1976 Cal. p. 217 where the question, was whether a decree ` 

passed in violation of section 80 of the Negotiable Instruments Act, 1881 | 
could be considered to be a nullity. This view is also in consonance with 
the view expressed in the case of (8) T. K Merchants Ltd v v. Indra Prakash, 
‘AIR 1973 Cal. 306. 


å There is another aspect of the ‘matter. As mentioned herein- 
before in this case there was an application for appointment of Reeeiver. 
Such an application’ was contested and opposed: After that an order 
was made. The application for appointment of Receiver was made in the 
execution of the decree. Therefore, this contention whether the decree 
was a nullity or not is also, in my opinion, barred by the principles of 


_ constructive res judicata. Reliance in this connection must be placed on 


the observations of the Supreme Court in the case of (9) Mohanlal Goenka 
v. Benoy Krishna’ Mukherjee & Ors, AIR 1953 SC. .p.65, paragraph 19. 
In that case the judgment-debtors did not raise any objection te execu- 
tion being proceeded with:on the ground that the execution court had no 
jurisdiction to execute the dectee. - The failure to raise such an objection 
which went te the’ root of the matter precluded the judgment-debtors 
from raising the plea of jurisdiction on the principle of constructive res 
judicata. In the facts and circumstances of the instant case I am of 
the opinion ‘that, having induced the Court to pass the decree m the 
manner it had. done and having ‘failed to raise the objection of nullity at 
the time of the application for Receiver the judgment-debtors are estopped 
from raising this plea and in this case. Reliance may be placed on the 
observation of the Supreme Court in the case,of (10) Sailendra- Narayan 
vi State of Orissa, AIR 1956 SC p. 346 at p. 351. In the case of 
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an, Govind W aman. Vz Muirlidhar Shrinivas & ‘Ors., “AIR 1953 Bom. p412 > 
- Ìt Was held that a consent decree passed by a court of- ‘competent: juris-, 
~ diction could not be treated on the same footing as the contract ‘between . 


. the parties. ` It was tfue that before a Court passed a consent decree it 
=e could and should examine the lawfulness and validity of the'terms of the 
proposed . compromise. But Once that stage was passed and the decreg 


followed- different: considerations aresé. There the compromise. decree °. 
contained a term against alienating certain property and ‘gave the. ‘other? | 
‘party Tight to its possession on guch’ alienation, it was held that the decree `: 


was not a nullity inspite of the fact -that the term was opposed to sec- 


tion 10 of the Transfer of. Property-Act. It was merely contrary to law 


_ and ‘bound the patties’ thereto unless it was set aside: by taking proper 


' Proceedings. In this case the same. principle, in my opinión,- would 5è a 


-applicable to this contention raised on behalf of the judgment-debtors. : 


5. In the aforesaid view of the matter I am unable to sustain the eae 
objections raised „où behalf of` the judgment. debtors. Admittedly, bý - 


. payment of monthly ` instalment of. Rs. 20 ,000/- the decree can never be 
executed’ or if executed at all, will take considerable time. - Therefore, 


the decree-holder i is entitled to execution of the ‘decree in the manner 


asked for. ; ads oi - 


6. There will; ‘therefore: "be an order in. Gemis of cl. 10 of the | 


‘Tabular statement and sale of the premises by the Registrar of this 


Court: either’ by public auction er by private treaty.” The decree-holder. 


will be entitled to add its costs to the elaim. i 


7. There will be a- stay of, operation of this order for three weeks 


from date. See Lk | TOE gi x 
P.R. — eae ae 
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Union of Lidia & Ors. oe ... Respondents* - 


i Constitution. of India ` ‘Article 226(1) & (1A)--Applieatien under—. . 
Entartaliability and Maintainability— Dispute arising ont ofa ‘contract— - 


Exclusive’ jurisdiction of courts specified in'a clause in ‘the. contract— 
Arbitration elause ia eontract— Disputes coming within arbitratién élause— 
Alternative pemédy’avallable—Writ application not, entertafnable withoat 
exhausting alternative remedy specified’ in the contraet. at 
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` Pursuant to an invitation of | a adk by ‘the’ Director General of 


So Supplies ‘and Disposals, the . _petitioner ~. firm submitted ite tehder in 


respect of 10,000/- ‘pieces `of- Kit Bags’ of. certain specifications. That 
tender was-acceptéd.dnd_ an agreement "was entered into, by the parties. 


‘General condition’ of contrdet.were incorporated in the said Agreement. 


Clause, 20(3) of the Gerieral coriditions of the contract dealt with the 


| jurisdiction of the courts. It provides that the courts of the place from 
_ where’ the acceptance of tender’ has beer issued shall alone have jurisdie- 


tion to -decide any dispute arising out of or in’ respect of the ‘contract, 


Cilanse (24) ‘is the arbitratiot clduse.- `- r 


The ` principal conténtion ` that . ’ the: Respondents raised at the 


“hearing - of the Rile-is that: not only: by virtue of ¢lause (20), this court 


will-have no jurisdiction to entertain the writ petition and the courts at 
Delhi wil! has such jurisdittion:i in view of the fact that the contract was 
eatered into and completed there, ‘but béeca tise of clause (24), the peti- 


l tioner firm: could go in an arbitration proceeding ‘and could not come 


in this jurisdiction Without exhausting such other alternative remedy 
under the cone . : 73 


HELD >: ' When the ‘communications have. admittedly been made at 
Calcutta-and within the, jurisdiction of- this court, then under Article 226 
(1A): of the Constitution of - India, - this court will have jurisdiction to 
entertain: the writ application’ in ‘the instant. case,-if the. same is otherwise 
entertainable, and the “restrictions” as - sought. to be. imposed by clause 


` (20). of the. contract could..not® generally be, a bar: . But the appli- 


cation ‘under Article’ 226 would -not itself - be: maintainable becausé of the 
specific ‘arbitration - clause - in’. clause (24) of the contract. The att 
or..action of | the | ' Respondents , ‘to have | ‘the. amount adjusted or recovered 
under clause (18) would certainly ‘be. “a dispute or difference or a 
question”. which would. come under- - clause, (24) and'as such the petitioners 


-had -a “specific “remedy 10 80. ain” arbitration - “and to which they have 


‘by their conduct and.’ own volition -agreed, Thus without taking recourse 


- to the said clause T 24); - they would not: be able- to maitai the writ 


petition, and as such the same iš- not: maintainable and entertainable by this 
court in its writ jurisdiction. ig ie E a i 


Cases teferred to: ie 


ay J ‘Union of India v. Raman ‘Iron | Buuubiaty, AIR i 1974 $C 1265 

(2) ` ' Raj ‘Krislina Bose-.v. Binod Kanungo; AIR 1954 SC 202 

(3) Hari Vishnu Kamath v. Syed Aimed Ishaque; AIR 1955 SC 233 

~ (4) Additional District Magni “Jabalpur y. -Srikanta Shukla, ATR 
E 1976 SE £207 


| Balai. Chandra Ray, È. K. Mullick aid Pipa ib Mitra 


a 


. for the petitioners 


D. X ; Bas and Mis. ‘Archana’ Sen Gita, i w= fot the respondents I, 2,and 4 
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The. jainaiedl of the Court was as follows = 
The petitioner No. 2, Dhanraj Hari Prasad, is a registered E 
firm, (hereinafter referred to as the said firm), of which the petitioner 
- No. | is one of the partners. In this Rule they have challenged orders 
dated April 3,-1972, June 3, 1972 and April 2 1973, as wrongful, illegal, 
arbitrary and bad apart. from contending them to be perverse. The 
particulars of those orders would be available hereafter. 
; 2. It is an admitted fact that pursuant to an invitation of tender 
by the Director General of Supplies and Disposals (hereinafter referred to 
as the said Respondent No. 2', the said firm submitted the necessary 
tender in respect of. 10,000 pieces of Kit Bags of certain specifications @ 
Rs. 8. 68 P. per piece, sales tax extra and on interalia the following 
. amongst other therms : 
(a) The Purchaser ; Governor of Rajasthan. 
(b) Delivery ; F.O R Howrah. ; 
(c) Delivery within 10 weeks from the date of the order, . i 
(d) Payment ; 95 per cent on proof of despatch and the rest five 
per cent after receipt of the stores. | 
(e) The Tender shall remain open ior acceptance till 13th July 
1970. 
It'is also an admittted facť that the date of acceptance, of the said tender 
was extended by mutual consent to August 13, 1970. There is alio no 
dispùte that on or about August 13, 1970, the concerned Assistant 
Director (Supplies), (hereinafter referred to as the said Respondent No. 4), 
accepted the tender of the said firm for and on ‘behalf of the Governor of 
Rajasthan and consequent to such acceptance of the tender the State of 
Rajasthan, placed an order of 5000 pieces of Kit Bags on condition as 
‘appears from -Annexure ‘B’, that the delivery to be effected within one 
month after receipt of formal acceptance of the tender. Thus, the delivery 
was to be effected on or by September 15, 1970. : It has been stated by 
the petitioners that they received the said acceptance of tender within the 
jurisdiction'of this ` Court and ‘their place of business is at Calcutta on 
August 18, 1970 and they by their. letters of August 21, 1970, September 
\ 14, 1970 and September 22, 1970; recorded their inability to effect the 
supply within the time as specified and asked’ for refixing the relevant 
date. Sueh demand for refixation of the date, was at first refused but 
thereafter, the said Respondent No. 4 refixed the.date of delivery on or 
by October 31, 1970. Such refixation, as, appears was done for and on 
behalf of the President of India. It has been-alleged by the petitioners 
` that such refixation for and on behalf of the President of India was impro- 
per, as the acceptance of the tender was for and on behalf of the Gover- 
nor of Rajaséhan and’as such it has also been contended that there was 
no congluded contract between the petitioner and the Government of 
Rajasthan and the subsequent refixation for and on behalf of the President 


A 
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of India should be deemed to be a separate contract or at least a counter 


offer, which was not accepted by them. 


3. The plea as aforesaid appears to be without any substance 
because the petitioners themselves have asked for extension of dates 
of delivery of goods under the acceptance of tender dated August 13, 
1970, which as mentioned hereinbefore was-agreed to, and the necessary 
extension was granted in the’ manner as mentioned above. It has of 
course been contended that those representations were made on misapp- 
rehension that a valid contract had come into existence. In the meantime, 
the said firm offered inspection of 1200 Kit Bags, which number the ans- 
wering Respondents have stated to be 1500. Such inspection, according 
to the return to the Rule appears to have been taken on October 21, 1971 
and as the goods were rejected as they were not according to the 
apecification and satisfaction of the authorities concerned. 


4 Onsuch rejection, the said Respondent No. 4 terminated and 
cancelled the acceptance of the tender in question and by a letter of June 
3, 1972, a claim fora sum of Rs. 29,500/- was raised against the said firm 
towards extra expenses incurred on risk purchase against the subject in 
terms of clause 14(7) of the General Conditions of the contract, which is 
in the following terms : 

- I4. Delivery: 

(1) 

(2) 

(3) 

(4) 

(5) 2% bud 
(6) ` i 

(7) Failure and TOE E the ET fails to deliver 
the stores or any instalment thereof within the period fixed for such 
delivery or at any time repudiates the contract before the expiry of 
such period, the Secretary may without prejudice to the right of the 
Purchaser to recover damages for breach of the contract :— 

(i) recover from the contractor as agreed liquidated damages and 
not by way of penalty a sum equivalent to2% of the price of any 
stores which the contracter has failed to deliver within the period 
fixed for delivery in the schedule for each month or part of a month 
during which the delivery of such stores may ‘be in arrears where 
delivery thereof is accepted after expiry of the aforesaid period, or 

(ii) purchase or authorise the purchase elsewhere without notice 
to the contractor, on the account and at the risk of the contractor of 
the stores not so delivered or others of a similar description (where 
stores exactly complying with particulars are not in the epinion of the 
Secretary, which shall be final, readily procurable) without cancelling 
the contract in respect of the instalments not yet due for-delivery, or | 


-_ 
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(iii) cancel the contract ora portion thereof and ifso desired 
purchase or authorise the purchase of the stores not so delivered or 
others of a similar description (where stores exactly complying with 
particulars are not in the -epinion of the Secretary, which shall. be 
final, readily procurable) at the risk and cost of the contractor. If the 
contractor had defaulted in the performance of the original contract, 
the purchaser shall have the right to ignore his tender for risk 
purchase even though the lowest. 


Where action is taken under sub-clause (fi) or eb clause (iii) 
above, the contractor shall be liable for any loss which the purchaser 
may sustain on that account provided the purchase or. if there is an 
agreement to purchase, such agreement is made, in case of failure to 
deliver the stores within the period fixed for such delivery within six ` 
months from the date of such failure and in case of repudiation of 
the-eontract before the expiry of the aforesaid period of delivery, 
within six months from the date of cancellation of the contract The 
contractor shall not:be entitled to any gain on such: purchase and the 
manner and method of such purchase shall be in the entire discretion 

of the Secretary. It shall not be necessary for the purchaser to serve 
a notice ef such purchase on ae contractor, : 
and admittedly poverns the doneak in itie natant case. “Apani from the 
aforesaid clause of the said contract, the following are some of the ` 
terms : ` 
18. Recovery of sums due : 

Whenever any . claim for the payment of a sum of money arises 

out of or under the contract against the contractor, the purchaser 

. shall be entitled to recover such sum by appropriating in whole or in 
part, the security, if any, deposited by the contractor, and for the 
purpose aforesaid, shall þe entitled to sell and/or realise securities 
forming the whole or part of any such security deposit. In the event 
of the security. being insufficient, the balance and if no seaurity has 
. been taken from the contractor, the entire sum recoverable shall be 
recovered by appropriating any sum -then due or which at any time 
thereafter may become due to the contractor under the contract or 
any other contract with the purchaser or the Government or any per- 
son contracting through the Secretary, if such sum even be net sufficient 
to cover the full amount recoverable, the contractor shall on demand 
_pay to the purchaser the balance remaining due. 

_ For the purppse of this clause, where the contractor is a partner- 
ship firm? the purchaser shall be entitled to recover such amount by 
appropriating in whole- or in part any sum due to, any partner of the 
firm, whether in ue individual capacity or otherwise. | 


~ 
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19. ER 
20. Laws Gavemmne he ĉoritract >, 
(1) This contract shall be overid: by the laws of India for the 
time being in force. - 
(2) - Irrespective of the anes of asic: the place of performance 
or place of. payment under the contract,.. the contract shall be deemed 
- -to-have been made at the place from’whieh the a a of tender 
‘has been issued. i 
~ (3) Jurisdiction of -Courts :—The courts of the place from 
Where the acceptance of tender has been issued shall alone have juris- 
diction to decide any dispute arising out: of -or in respect of the 
contract: 
(4) Marking of Stores :—The marking of the stores must comply 
_ with the ‘requirements of ‘the laws relating to Merchandise Marks for 
the time being in force in India. - mo - 


f 


‘which would be of relevant consideration in this Rule aud en the basis of 


the submissions as made. It has further been stated by the said firm that 
on ‘June 3, 1972, they duly objected to such action of the said Respondent 
No. 4, contending ‘such act to be ‘unauthorised and without: jurisdiction. 
But it has béen ‘stated that inspite of such objections, the Pay and 
Account’ Officer- concerned ‘(Respondent No: 5), by his letter of 
April 2, 1973, infermed the said firm that they have made adjustment of 
a-sum of Rs. 3,;788/-, payable to the said firm under other Bills against 
the said-cldim of Rs. 29,500/-. 

S- Intheir return to the Rule, ie: answering Respondents, apart 
from!’ the contentions as mentioned hereinbefore, contended that the 
agreement in question was ultimately between the said firm and the Union 
of India for purchasing the contractual geods for and on behalf of the 


‘State of Rajasthan and as the Inspecting authority was the said Respon- 


dent No. 2.and the Officers authorised in that behalf, the’ refixation as 
made by the said Resporident~ ‘No: 4 was- valid ard legal. It has also been 
contended that the contract in the ‘instant. case was a concluded one and 
that too in terms of the agreement | as referred to hereinbefore and some 

of the terms whereof have been quoted above. It has also been stated 
that on-the- asking of at-the request of the said firm, the necessery exten- 
sion or refixation. was made by the said Respondent No. 4.and in fact the 


said firm has acted on the basis of such extension or refixation and as 
f stich on March 9,- 1971, they offered: ‘inspection of te goods to be sup- 


plied’ and. thereafter,’ on May 5, 1971 requested the said Respondent No. 2 
to advise the Inspecting: Officer concerned to complete'the necessary for- 


_ malities-at an early date so that they can duly despatch the consignment. 


The said Respondents have farther -stated that for the supply of the 
balance quantity of goods, the said firm pleaded that due to non-availa- 
bility of the specified quantity < of raw materials, it wąs not possible for 
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them to complete the manufacture and as such they asked for _exténsion 
of the period of delivery for eight weeks more. It has also been con- 
tended by the Respondents that the said Respondent No. 4 duly and with^ 
authority informed the said firm that time was the essence of the contract 
and the same haying expired on November 20, 1971, and onthe said 
firm’s failure to adhere to such stipulation, the contract in question would e 
be treated as_cancelled on the risk of the said firm and the costs in res- 
„pect of qualities not delivered in time, in exercise of the-right conferred ` * 
‘under clause 14(7) as quoted above, would go to the benefit:of the pureh- 
aser, without prejudice to their other rights. In fact by the letter of June 3, 
1972, the said Respondent No: 4 informed the said firm that the.purchaser 
would be entitled to recover from the said firm a sum of Rs. 29,500/-- 
towards extra expenditure incurred in risk purchase under the. said 
clause 14(7) and as such ‘the said firm was required to pay the said sum . 
on or by June 30, 1972. It has. also been contended that the said firm 
by a letter dated June 30, 1972 informed the said Respondent No. 3 that: 
they have received the cancellation letter and also the direction to deposit ` 
. the said sum of Rs. 29,500/- towards risk purehase. It has been con- 
tended’ by the. Respondents that,since the agreement was entered. into 
between the parties at New- Delhi, the cancellation was made there, so . 
this Court will not have any territorial jurisdiction. to entertain the peti- 
tion in question and that too in view of clause 20(3) as quoted herein- 
before. _ It has been specifically eontended that since the said clause 20(3) 
provides specific jurisdiction of the` dispute being-raised between the- 
parties at New Delhi, so there is a specific -ouster of the jurisdiction of 
this Court. ‘That apart, it has also been contended that since under the-’ 
terms of the agreement in question: there was and has been other remedy 
open to ‘the said firm by way of reference to arbitration, this Court 
sheuld not ,also interfere or entertain the petition'in the instant case. It- 
has further been contended that since the right, if any, is dependent or. 
based on the agreement as aforesaid, so in this jurisdiction no interference 
should be made and that too when there is no allegations of malice or- 
malafide intention in effecting the. cancellation of. the agreement in 
question. 

6. It was contended on behalf of. the petitioner by Mr. Mitra, who- 
was followed by Mr. Rey, that the impugned and purported aetion of 
the Respondents to realise the claim from other Bills of the said firm 
was not only illegal ahd irregular but the same was void and unauthorised - 
- too. Such attempt, to have the claim adjusted was also contended to be ` 
contrary to the terms of the centract and in support of such contentions, . 
reliance was placed: on the determination of the Supreme Court in the 
case of (1) -Union of India v. Raman Iron Foundry, AIR 1974 SC 1265. In. 
that case, during ‘the pendeney of.an arbitration proceedings for deter- 
mination of the mutual claims for damages arising out of a breach of. 
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certain: contract to supply goods the. soauaetor apprehending that” eertain 
bills which had then become, payable-to him by the purchaser under other 


` contřacts, .would. be, witheld and: apprepriated` towards the amounts of 


damages, claimed by the purchaser, applied for and -obtained an interim 


‘injunction from the High Court restraining. the purchaser from doing 


80 under the relevant clause Viz., Sanae 18 of the contract and the Supreme 


® Court. held that : 


“the High Court ¥ was- justified in ` ` issuing the order of interim 

_ injunction which, was’ ‘clearly within its power under section 41(b) of 

the Arbitration Act ` because the claim for damages formed the subject 

- mattér:of the arbitration proceedings and‘the Court would always say 

-that until such claim is adjusted upon, the purchaser shall be restrained 

from TEOSTE it by mppropeiating other amounts -due to.the contra- 
ctor. - ; a 


- Although such determination v was, de in a evan under the provi- 


sions of the ‘Arbitration Act, it was submitted by the petitioner | that the 
principles as enunciated would also be. available and applieable in a proc- 
eeding under Article 226 of the. Constitution of India, as_in the instant 
ease, and: the more iso when. such determination was ‘made on an inter- 
-pretation of clause 18 of the ‘present contract. The principles as laid 
down by the Supreme Court would ceftainly- be binding in the instant 
case, if the proceeding. itself is maintainable, which'the Respondents have 


submitted to be not maintainable for the reasons as recorded hereinbefore. 


The Respondents in fact, have specifically referred to clauses 20 and 24 of 
the said contract,. particulars- whereof haye been quoted hereinbefore and 


‘submitted that not only by. virtue of the. said clause 20, this Court will 


lose its jurisdiction to, entertain the petition and. the Courts at Delhi will 
havé such- jurisdiction. in view of: the fact that the contract was entered 
into and „completed, there but because of. clause.- 24, the said firm could go 
in an -arbitration proceeding | and could not’ come in this jurisdiction 
without exhausting such other remedy. under the- said contract. 

"T+ Mr. Roy, for the purpose. of establishing that this Court has 
jurisdiction to entertain the applicalion, first relied on the determinations 
in the case of (2) Raj -Krishna Bose v. -Binod Kanungo & Ors., AIR 1954 
SC 202,.which- was a case under the.-provisions of the Representation of 
People Act. 1951-and-in the facts of: which, it has been held that: 


Z “Byen when the Legislature states that the orders of a Tribunal 
under an Act like the Representation of the People Act,-1951, S. 105, 

. shall be corichisive and final, the High Court and the Supreme Court 

`- may interferé under “Art. 226 and . Art. 136 respectively. The powers 

conferred’ on-the ‘Supreme Court by Article*136 of the Constitution and 

on the High Courts under Article 226 cannot be taken away of whittled 

- down by the Legislature. $o long asthese powers remain, discretion 

- „of the Supreme Court, and that. of the Migh Courts is untelereds: 


— 
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He jond alia on the deien oft the Supreme Curti in ‘the case 
of (3) Hari Vishnu Kamath v. Ahmed Ishaque, A. I. R. 1955 S.C. 
233, wherein it has been observed that the jurisdiction under Article 226 
having' been conferred by the Constitution,limitation cannot be placed on 
it except by the Constitution itself and thirdly, Mr. Roy relied on the 
determinations of the Supreme Court in the case of (4) Additional District 


Magistrate, Jabalpur v. Shrikant Shukla, AIR 1976 SC 1207, wherein 


it has also been observed that there can be no doubt that Article 226 is a 
constitutional provision and it empowers the High Court to issue a writ of 
habeas corpus for enforcement of fundamental rights conferred by Article 
21 and also for any other purpose. If there is any legislative provision 
which obstructs or retards the exercise of such constitutional power, it 
would be void. Such observation was made by the Supreme Court as it 
was observed that the High Court, has constitutional pewer to examine 
the legality of detention and for that purpose, to inquire and determine 
whether the detention was in accordance with the provisions of law. It 
was thus submitted by Mr. Roy, relying on those cases that since the 
provisions of clause 20 of the said contract impedes or obstructs the 
exercise of constitutional power of the High Court under Article 226, the 


application would be maintainable and after the incorperation of Article > 


226(1A), which was inserted with'effect from October 6,1963, the present 
application would be maintainable and can be entertained by this Court, 


as the communication‘was made here and within the jurisdiction of this ` 


Court. When the communications have admittedly been made here at Cal- 
eutta and within the jurisdiction of this Court, then under Article 226(1A), 
this Court will have jurisdiction to entertain the application in thé instant 
case, if the same is otherwise maintainable, and the restrictions as sought 
to be imposed by clause 20 would not generally be a bar. But the appli- 
cation under Article 226, in my view, would not itself be maintainable 


because of the specific arbitration clause in clause 24 of the said eontract.. 


The act or action of the Respondents, to have the amount so adjusted or 
recovered under clause 18 would certainly bea dispute or difference or a 
question which would come under clause 24, and as such the petitioners 
have specific remedy to goin arbitration and to which-they have by their 
conduct and own volition agreed, and thus without taking recourse to the 
said clause 24, they would not be able to maintain the petition and as 
such, the same is not maintainable and entertainable by this Court in this 
jurisdiction. The Respondents have contended that the case was one of 


pure and simple contract. Even it is not so, and as contended by the peti- | 


tioners, they will not be entitled te maintain the petition for the reasons 

as mentioned above. The determinations in the case of Union of India v. 

Raman Iron Foundry {supra) arose out of a proceeding duly initiated under 

the provisions of the Arbitration Act, which is not a case in the ‘instant 

proceedings. But even if, such determinations, as submitted by Mr. Roy, 
$ . 
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are available to the petitioners, they would-not.-be of any help or E 
in this-case as I find that the application itself is not maintainable. - 
8. “In the result, the.petitiori’ fails, sô`also the Rule and the same is 
thus discharged. There will be'no order as*to costs. This order is however 
. made subject to the ‘order dated June Z8, 1973. ` 


. e 9: Stay of operation of the erder as prayed for is refused. 
© SPM. 
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Se & 2 oo | CIVIL APPELLATE JURISDICTION ] 
l l Before Mr. Justice Pradyot Kumar Banerjee vand Mr. Justice 
: Ganendra Narayan Ray — 
l Decision : ae 9, 1977 
anaes RO & Ors. a sie ‘Appellants 
i Verm a 
Dhatri Charan Chakravarty & Ors: se te Respondents*. 


Indian Limitation Act - (9 of 1908), Art 134 B of First Schedule— 
Period of limitation— 12 years—Property comprised is absolute debutter— 
“Aliénation by previous shebait as persenal property— Suit for recovery of 
possesssion of such preperty-by shebait in suecession— Applicability of Art. 
1348—Three facts to be proved, for attracting said Article. ' 


‘What would be the starting point of limitation in this case and 
which of the Articles, 144 of 134B, would be applieable were the two 
questions raised in this Letters Patent appeal. ` 

Admittedly Kalabaran, a shebait, sold the “debutter property in 

1921 “treating the same as his personal property. Kalabaran died in 
Jaistha’ 1361 BS (1954) and the last heir of the other shebaits brought 
the’ present ‘suit for recovery of possession of the said property on 8th 
December 1954. The trial court dismissed the suit.. The appeal field by 
the. deity having been allowed, the defendants preferred a .second 
appeal to this Court. The second appeal. having been dismissed the 
defendants preferred the present Letters Patent appeal, 

l HELD: That the suit property ‘belonged to an absolute Debutter estate 
is a fact found by the courts of fact below. The. courts below also found that 
the impugned transfer by Kalabaran, the previous shebait was made for valu- 
able consideration. Applying the principle as-laid down by the Supreme Court 

- Lin Srinivasa's case (AIR 1966 SC 859) -to the instance case, it appears 
that the three different facts relevant for consideration of such a question 
haye been proved against the appellants. That being so, the consideration as 
to the representation that the previous shebait made regarding. the character 
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of his interests in ‘ite property peter is ee, for- the purpose of 
deciding the question of applicability of Article 134B of the Limitation 
Act 1908 in the present case. In otherwords, all transfers of Debutter 
properties, according to the aforesaid decision of the Supreme Court, would 
come within the purview of Article 134B if the three. facts as indicated 


therein are proved by the successor of the transfer or and on such proof e. 


the limitation would start running from the date of death of the transferor 
and not from the date of the impugned transfer. 
Cases referred to: 
(1) Hemanta Kumari y. Iswar Sridhar Jew, 50 CWN 629° 
(2) Srinivasa yv. Ramaswamy, AIR 1966 SC 859- 


(3) Gnanasambanda Pandara Sannadhi v. Velu Pandaram, 1899 27 IA 69 


(4) Damadar Das y, Adhikari Lakhan Das, 39 IA 147 l 
Manindra Nath Ghosh and S. N. a Chowdhiny ... for the Appellants 


- “Chandra Nath Mukherjee wns fe for the Respondents 


The judgment of the Court was as follows :— 
Banerjee, J.: This Letter Patent appeal at the instance of the appe- 


‘Hant-defendants arises out of a suit .for possession of the disputed 


property filed by the plaintiff-respondent after eviction of the principal 
defendants nos. 1,2 and 3 The case of the plaintiff is as follows :— 


The disputed properties constitute absolute debutter of the plaintiff . 


deity and appertain to Taidad No. 2830 of 1309 B.S. of Midnapore Colle- 
Ctorate. The plaintiff’s case is that at. the time of the Taidad, Bejoyram, 
Balaram and Ramsundar Chakravarty were the shebaits of the plaintiff- 
deity. Bejoyram’s great grandson was Ramgopal whose only son is the 
plaintiff. Balaram’s great-grandson was Jyotish whose only heir was his 
sister’s son Kalobaran, the deceased husband of the defendant no. 4, 
The shebaiti interest of Ramshundar devolved on his grandsons, Abinash 
and Dinanath. Abinash was succeeded . by his widow Bidhumukhi and 


Dinanath by his two sister’s sons Upendra Roy and Sripati Chakravarty. ’ 


It is alleged that Bidhumukhi, Upendra and Sripati transferred their 1/3rd 
shebaiti right along with the debutter properties in their possession to the 
plaintiff's father `~ Ramgopal by three registered decuments. Hence the 
plaintiff’s father ‘tised to perform the pala of shebapuja of the deity for 
8 months in respect of his 2/3rd shebaiti right and held debutter properties 
measuring 2.18 acre recorded in khatian no. 302 of mouza Pirchak. 


- Jyotish performed the pala for 4 months out of the usufruct of~ the 


debutter properties measuring 1.29 acre including the disputed properties 
in his possession and recorded in khatian of 304 of the same mouza. The 


properties of these two khatians are the same as the 7} bigh lands of. Mou- i 


za Brahmapur as also in the Taidad and it is alleged that they are absolute ` 
- debutter properties of the plainti-ffdeity. Jyotish died in 1327, B: S. and 


his heir Kalabaran sold the disputed property as his personal properties 


` to one, Surendra Roy by a kobala oats 4th February, 1921. The case of 
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-the plaintiff is that this transfer is fraudulent, illegal and.void. The father 


> of ‘the plaintiff being the other shebait brought a T.S. No 22 of 1930 


,1n this Court (Midnapore Court) against-Jamini, Bholanath and Madan- 
mohan as the defendants and Kalobaran as the pro-defendant in order to 
avoid the alienation and remove Kalobaran from Shebaits hip. But the 


o plaintiff? 's father was gained over with money. and was made to compro- | 


mise the suit: admitting that the disputed properties were. personal pro- 


l _- © pertieg of. Jyotish, Kalabaran died in Jaistha 1361 B. S. and after the 


>y 


nni 


-death of Kalabaran, the. plaintiff brought the present suit for recovery 
of the properties. ` > o g CEE ees : 
2. For the purpose of consideration of this case and of the point 
‘raised it is not necessary for us to advert to other facts. The question is 
‘one of limitation and ‘therefore the relevant facts for consideration in this. 


_ case and the-transfer of the debutter properties was made on 4th February, 


1921, and Kalabaran in 1361 B: S. and the suit was brought on 8th Decem- 
ber, 1954. . In the Court below it has been held that the disputed pro- 
perties aré absolute debutter properties. It was further held that Kalabaran 


. sold the properties ‘on 4th February, 1921 as if it was his personal pro- 


‘ perties and it was -further found that Kalabaran died in 1361 B. S. 1954. 


The trial court dismissed the suit. The appeal filed by the deity having 


been allowed the defendants preferred the second appeal to this Court. 


` The second appeal having beén dismissed the defendants on a leave granted 


by the Hon’ble single J udge es this appeal undi clause 15 of the 
Letters Patent. a 


3.. The only point argued by Mr. Ghose on behalf of the appellants 
before us is regarding the starting” point of the limitation and whether 


_ Arty 144 of the. Limitation. Act or -Arts. 134A, B and C would apply. It 


must: be stated that _by the amendment, in 1929, of the Limitation Act 
Arts. 134A, 134B-and 134C ` were: added. Art, 134 A, Band C of the 


Limitation Act run‘as follows : a 


Description of suit - Period of - Time from which period 
i Limitation ` . ` begins to run. 
134- A Te set aside a ‘transfer Twelve years When the transfer ‘be- 
-of immoveable property com-- `- ae --comes known to the 
prised in a Hindu, -Muhamma-- 7. "> plaintiff: 

dan- ‘or: “Buddhist ‘Teligious or Sf ees o 


charitable endowment, made 
by a- manager thereof for a 
valuable consideration. ' ai ee a 

134-B. By the manager ofa. “Twelve ie The death, resignation 
Hindu, -Muhdmmadan or Bud-` . or removal of the trans- 


-~ dhist, religious or charitable en- . -` feror. Ni 


dowment-to recover possession l 
of immoveable property com- `œ - - i Eg 


- 
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prised in the endowment which 
_ has been transferred by a pre- l 
vious manager for a valuable 

consideration. 


134-C. By the manager of a Twelve years The death, resignation 
Hindu, Muhammadan or Bud- or removal of the seller. 
dhist réligious or charitable en- 

dowment to recover possession 

` of moveable property com- 

prised in the endowment which 

has been sold bya previous 

manager for a valuable con- 

sideration. ` 


The learned single Judge held that the suit is not barred by limitation as 


the suit is governed by Art. 134-B of the Limitation Act-and the -starting . 


point of the limitation would run from the date of death of Kalabaran, 


that is, 1954 and not from the date of the transfer, that is 4th February, 
1921. 


4. Mr. Ghose on behalf of the appallani iai relied upon the 
case reported in (1) Sm. Hemanta Kumari v. Iswan Sridhar Jew, 50 CWN, 
628 in support of his. contention. Mr. Mukherjee however, relied. upon 
the ease of (2) Srinivasa v. Ramaswamy, reported in AIR 1966 SC 859. 
The case of Sm. Hemanta Kumari v. Iswar Sridhanr Jew, arose out of a 
suit for recovery of the possession of land on establishment of title of 
the plaintiff, Sree Sree Iswar Sridhar Jew, Deity. The suit property, it is 
alleged, was an absolute debutter property belonging to the Idol Sri Sri 
Iswar Sridhar Jew and the land was mortgaged in 1905 by the then sheb- 
ait of the deity to secure an advance reccived from the latter. Baburam 
brought a suit to enforce the mortgage and in exeeution-of the decree 
obtained by him, the mortgaged properties were put up to sale and pur- 
chased by him in 1908. Since then Baburam and after his death, his 
successors were in possession of these properties. - In the year 1932 the 
last of the shebaits who mortgaged the property to Baburam died and in 
1934 the present plaintiff instituted a suit to recover possession of the 
debutter property. In considering the question of limitation, of such suit 
the Division Bench of this Court speaking through Bijon Kumar 
Mukherjee J. (as his Lordiship then was) held as follows :— 


“Tt seems clear to us that the former shebaits when they oiei 
the property did so not io. their capacity as shebaits but as secular 
owners of the property which they purported to hold in niskar. right. 
The mortgage decree has not been madean exhibit in this case, but 
the sale certificate makes it clear that the decree in execution of 
which this property was sold'was not against the previous shebaits 
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qua shebaits but against them in their own personal capacity, and only 
the right, title and interest of the defendants personally vested in the 
' purchaser. -This being the position, we are bound to hold that the 
purchase was void altogther, and the possession of the purchaser was 
adverse from the date of the sale. :- As more than 12 years have elapsed 
x since that date, the.suit must be deemed to be barred by limitation”. 
While Mr. Ghose strongly relied-upon the-said paragraph Mr. Mukherjee 
_e contended-that the statement of law as ‘mnde in the case reported in (1) 
50 CWN 629; ‘Sm. Hemanta Kumari v. Iswar Shridhar Jew is no 
longer oorrect.in view of the case reported in (2) AIR 1966 SC 859, 
Srinivasa v. Ramaswamy. In our opinion, Mr. Mukherjee’s cont:ntion 
must bè accepted to be correct in view of the above Suprem? Court’s 
` decision: In the said case the Supreme Court had tó deal with the said 
argument advanced by the learned Counsel for the appellant. In 
paragraph 11 ‘of the said judgment the Supreme Court stated as follows :— 
“11. The argument is that in cases falling under Art. 134-B 
the transfer made by thé manager of a Hindu eidowment is chal- 
Jenged by his“successor on the ground that it was beyond the 
- authority of- the manager; and such a challenge necessarily pos- 
` tulates- that the transfer was effected by the -manager as manager 
purporting to deal with the ‘property-as_ belonging to the religious 
endowment. Where, however, the- transfer is made by the manager 
not as manager, but as an individual, and he deals with the property 
not on the basis that it belongs to the religious endowment, but on the 
basis ‘that it belongs to himself, considerations which would govern 
ihe application of limitation are substantially different ; and in such 
a case, the transfer being void ab initio the possession of the trans- 
` feree is adverse fram ‘the date of the transfer. That is how Mr. 
_ Tatachari has ‘attempted to avoid the application of Art. 134-B in the 
present case. There can be no doubt’that if the assumption made by 
. Mr Tatachari is well founded the appellants’ title to the three trans- 
actions in question would have to be. upheld”. 
The Supreme Court did not accept Mr. Mukherjee’s view on the principle 
laid down by the Privy Council in the case, reported in (3) 27 I. A., 69 
Gnanasambanda Pandara Sannadhi v. Velu Pandaram and (4) 39 I. A. 147, 
Damonar Das‘v. Adhikari Lakhan Das. At paragraph 20 of the said judg- 
‘ment the Supreme Court repelled the argument of the learned Advocate 
for the appellant before the Supreme Court and held that Art. 134-B of 
the Limitation Act as amended after 1929 will apply in respeet of all the 
transfer made ‘by the Shebait- either in personal capacity or as a shebait. 
In paragraph 20 their Lordships stated as follows :—, 
=- “Confining ourselves to the first column, of Art. 134-B at this 
stage, the question which we have to decide is : does this*article permit 
` any distinction to be made between transfers effected by a previous 
- e e 
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i manager on the basis that-the property transferred belongs to the. 

` religious endowment, and those made by him on the basis that the said 
property is his own private property? If the property-is transferred 
by the manager on the. basis that it belongs to the endowment, 
Art. 134-B clearly applies but does it.make any difference to the appli- 

: cation of Art.134-Bif the transfer į is made onthe other basis that ° 
“the property belongs not to- the endowment, but-to the manager . 
himself ? ` In either case, the successor who challenges the alienation, 
will ‘have to' prove: that the property in fact -belongs to the religious 

- endowment.: Once that is proved, isit necéssary for him also to show 
that the transfer was made on the basis that the property belonged © 
to the religious endowment? In our opinion, such a limitation can- 

. Not be read in the words used by the said’article.. Artiele 134-B applies 
to all cases where “it is shown that’ the immovable property was 
comprised in the endowment ‘and that it has’ been’ transferred 
-by .a previous, manager for, a valuable consideration. The 
successor has to prove three facts : . (1) that the property belongs to i 
the religious endowment: (2). that It was transferred by a privious 
- manager and (3) that the transfer was fora valuable consideration. 
The character of the representations made by the’ previous manager 
in regard to his relation. with the property. which is the subject-matter 
of transfer, is irrelevant for the purpose of Art. 134-B. All transfers _ 
made would fall..within Art. 134-B if the three essential facts are 
proved by the successor of the transferor- -manager of the “Hindu 
religious endowment., Therefore, we do not think that Mr. Tatachari 
is justified in contending that the transfers with which we are con- 
cerned in the present appeal fall outside the purview of Art. 134 B inas- . 
much as they are effected by the alienors on t le representations that 
the properties transferred belonged to-them as their separate properties. 
On the findings recorded by the High Court, it is clear that the pro- 
porties belonged to the temple; that they have been transferred by 
person who must be deemed to-be tLe previous managers of the 
temple ; and that they have been transferred for valuable considera- 
tion. .The present suit has been bought against respondents 1 to 3 
who are appointed trustees of: the temple by respondent No. 4; and 
s0, all the ingredients prescribed by the first column of Art. 134- B are 

satisfied. That is why we must reject the ingenious ‘argument urged 
before us by. Mr. Tatacharı that Art. 134-B does not apply to the pre- 
sent case” 

In view of the specific rejection of the argument advanced by the learned ` 

Advocate for the appellant, by the Supreme Court based on.the case’ 

reported in (Sw, Hemanta Kumari v. Iswar Sridhar- Jew) 50. CWN 629 

we are of the Opinion that the‘case reported in 50 -CWN 629 cannot now 

be applied in the facts and _ circumstances of the present case and‘that the 
starting point of the limitation will be from the date of transfer and not 
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from the date of death of the ‘transfefor:, Anpline the principle laid. 
down in the case It appears to us that the three facts which are relevant 
‘for consideration have been proved against -the appellant. It has been 


field that the property .belonged to ‘the absolute. debutter.” It was also 
held that the transfer was for a valuable consideration. The character of 


_ representation made; therefore, by the previous manager in regard to his 
- relation with the property is irrélevant™ for- the purpose Of consideration 


of the Application of Art. 134-B-of the Act. All the transfers of the debu- 


. tter, property will comé- within the ‘mischief .of. Art. 134-B if the three 
“essential elements in the judgment. “are proved by the successor of the 


transfzrot and the starting point ofthe limitation will be from the date of 


~ the death of thetransferor. Admittedly - in this ‘ase Kalabaran died~on 


-Juistha 1361 B.S., that is, In 1954 and the - suit was brought immediately 
thereafter on 8th December, 1954, that'is, within - 12 years from the date 
of death ‘of ‘Kalabaran who- was "-the- ‘shebait and who made the transfer 

-as his personal property on 4th February, 7 1921 and after the death of- 

~ *Kalabaran, ‘the. Jast’ heir of the other. shebaits filed the suit for recovery 
‘of - ‘possession. i 
i In our opinion, therefore, the appeal must “fail and is dismissed. 

There-will be no-order'as to costs. . 
“Ray, J. ° l-agree. - a He Sets Ne 
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E CRIMINAL REVISIONAL JURISDICT ION l 
‘Before Mr..Justice Anil Kumar Sen 
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Deeision - Tuly 22, 1977 


e 'Bänohiähari Manna:. ee oe ge . _ «Petitioner 
Ba ce Shi, © ‘ Versis, a . - a l 
“State of West Bengal.. o a Pees a E aea ... Respondent* 
ae p- m $ An d. hi p o an , 
‘Nityouanda Shaw. = Speier. a ge _ + Petitioner 

E A `“ Vèrsus-, : l vee ee 
a operation of Calcutta & Avi. | o ...Respondents® 


Prevention’ of Food” Adulteration Act, 1954— Pretention of Food 


` Adulteration (Amd) Act. -1976 (No` 34 of 1976)—Prevention of Adulteration 


‘of Foéd, ‘Drug. and Cosmetics (W.B. Amd.) Act, 1973—Offence u/s. 
'16(1), ‘committed - ‘prior to Central Amendment ‘Act -1976 but after W. B. 


: Amendment- -Act,.  1973— : Whether eceused to be. committed to the court 


of ‘sessions ‘or to -be trieg by” Judicial ERE EREET of Central 
Amendment “Act 1976: es o $ 
Te is alleged that on-22\1'. 14 the, decused -has committed` an off- 
ence u/s. 16(1) of. the- Prevention ‘of - Food. Adulteration Act. West 
“in re "Barishidhari ue & Cr. de 1057 of. 1977. 
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Bengal and as such he had been committed to the Court of Sessions 
Where a charge has been framed against him. On the charge being read 
over, the accused pleaded not guilty. Central Amendment Act, 1976 came 
into force on April 1, 1976, and by the said Amendment Act a material 
alteration was effected in respect of the quantum of penalty for an offence 
committed under section 16(!). The Amendment Act also introducede 
a new procedure for trial of such offences by the Judicial Magistrate of © 
the Ist Class specially empowered in that behalf by the State Government ` 
or by a Metropolitan Magistrate. The petitioner raised an objection that 
the case was not triable by the Court of Sessions and the case should be 
sent back to the Court of the Judicial Magistrate for trial. 

HELD: The said West Bengal Amendment Act having been reserved 
for consideration by the President of India and having had his assent did over- 


_-_ -Fide _the corresponding provisions of the Principle Act in their application to 


West Bengal. The effect of the Central Amendment Act of 1976 is, in sub- 
stance, the repeal of the W.B. Amendment Act of 1973 by necessary implica- ` 


tion. Inspite thereof the liability incurred thereunder would survive and 
the same could be enforced. In other words, the persons who had committed 
an offence thereunder would be subjected | to penalties as prescribed by law 
since the repeal. 

(B) Constitution of India Art. 254 (1) & (2)—Legislatien by 
Parliament and by the State— Subject matter of legislation being ‘‘adulte- 
ration of food stuff” within the meaning of relevant entry in List III of 7th 
Schedule to the Constitution.— Prevention of Adulteration of Food, Drug 
and Cosmetics (West Bengal Amd.) Act, 1973— Prevention of Feod 
Adalteration (Amd.) Act, 1976 (Central Act 34 of 1976). 

- W. B. (Amd.) Act of 1973—Whether repealed by Central Amendment 
Act of 1976— Repealed by necessary implication without wiping out the 
liabilities incurred under the W.B. Amd. Act of 1973 prior te the Central 
Amendment, Act 1976. 

HELD: It is not disputed that offences u/s. 16(1) of P. F. Act as 
alleged to have been committed by the two petitioners in the -present case 
were so committed within West Bengal and ata time when the said P. F. 
Act stood amended in its application to West Bengal by provisions of the 
West Bengal Amendment Act of 1973. A difficulty was brought about by the 
enactment of the Central Amendment Act of 1976 (Central Act 34 of 1976) 
which amended the provisions of P. F Act, 1954. 

HELD: The Central Amendment Act of 1976 is an enactment as 
contemplated by the provisions of Art. 254(2) of the Constitution and 
although it may not be an Act either to amend or repeal expressly the 


.W. B. Amd. Act of 1973, yet it being an enactment in respect of the same’ 


subject matter as was covered by the W. B. Amd. itself, it would prevail over 
the W. B. Amendment in view of provision of Art. 254(1) of the Constitution. 
The Central Amendment only had the effect of repealing the State Amend- 
ment and unless ayy contrary intention appears from the provisions of the 
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Central Amendment Act. of 1976 such repeal will not wipe out the liabilities 
incurred under the W.B, Amendment prior to the Central Amendment. 


- (C) Constitution of India, Art. 254—Rule of implied ‘repeal— 
General Clauses Act 1897— Secticn 6— Bengal General Clauses Act 1899— 
Section 8. 


‘ HELD :- There can ie no dispute that W.B. Amendment Act of 1973 
œ- and the Central Amendment Act of- 1976 covered the same field, namely 

~ provision for punishment for trading in adulterated food. stuff. Therefore it 
must be held that the West Bengal amendment of 1973 was - repealed by ` 
- necessary implication -by Central Amendment of 1976 as a consequence of the . 
Provisions ‘of Art. 254(1) of the Constitution. Such repeal will invoke the 
provisions of Section 8 of the Bengal General Clauses Act, 1899. 


‘; -(D) Interpretation of statates— Central Amd. Act 1976— Whether 

fe ee intended. -to-be...retrospective in.its operation. er-not— Rule-of. construction— 

Attending facts and circumstances and the object. of enactment to be looked 
into to find out true intention. - 


. (E), Cr. P. Code, 1973— Sec. 200 - Cognizance taken on the petition 
of Food nepertor “itio EEEE him u/s. 200 Cr, P. Code— Whether 
ìllegal ? 

Commitment to the City Senoi Court— Offence committed beyond 
its Jarisdtetion— Legality— Section 177 of the Code of Criminal Pro- 
cedure 1973. l : 

Cases referred to: © -` 7 


(1)` Zavan Bhai Amari Das v. State of Bombay, AIR 1954 SC 752 
(2), Deepchand v. State of U P., AIR 1959 SC 648 
(3) State of Orissa v. M.A. T. uilloch, AIR 1964 SC 1284. 
(4) Indira Sohanlal v. Custodian of Enemy Property, AIR 1956 SC 77 
(5) ` State of Punjab y. ` Mohor Singh, AIR 1955 SC 84 
{6) Calder v. Bull, I L. Ed. 648 
{7) Philips v. Eyer,- 1870-LR QB- Page 1- 
(8) Moon v. Durden, 2 Ex. 23 | 
(9) Pardo y. Bingham (1869) LR TV. CH APP 735 
(10) > Shyamlal v. The State, AIR 1968 All. 392 
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Pulak Ranjan Mandal ... for the petitioner in Re : Banshidhari Manna 
Satchidananda Gupta . for the petitioner in-Cr. Rev. Cese 1057 of 1977. 
P: K. Ghosh .: for the Corporation of Calcutta in Cr. R. C no. 10570f 1977 


Ajit “Kumar Ray cog: . for the State in Cr. Rey. qase 1057 or 1977 


Fhe judgment of the Court was as follows :— 


These two revisional applications have been heard together 
since one of the points involved is common to both of them. The point 


80 involved is as to whether an offence under section 16(1) of the-Preven- © 
tion of Food- Adulteration. Act, 1954 (hereinafter -referred to as the . 
- Principal Act), if committed prior to: the Prevention of - Food Adultera- 


-tion (Amendment) Act. (No. 34 of 1976) (hereinafter ’ referred to.as the 


) 


“of Sessions since at the relevant time on the West Bengal Amendment of- 


"effect from April 1, 1976. Since by- this amendment there was. material | 


Central Amendment of 1976) would be punishable and triable in the 
manner prescribed. by the Central - Amendment of 1976 as aforesaid, or 
in. accordance with. the. provisions of the Principal Act as they stood 
applicable to West Bengal prior to such amendment. It would be necessary 


to refer to the facts of the two eases to appreciate how the point arises - 


and they-are shertly set out as hereunder. 


2. In the case _of Banshidhari Manna, the said petitioner had a 
grocery shop at Village Bahadurpur, Police Station Garbeta, District 


Midnapore. On November 22, 1974, a food-inspector visited his grocery . 


shop and purchased a-quantity of mustard oil and sent the same toa 
public analyst for analysis. On such analysis the , mustard oil was found 
to be adulterated. On September 6, 1975; a complaint was lodged as 


“against the petitioner for having committed an offence under section 16(1) _ 


of the said Aet. The petitioner was summored by the learned Sub- 
divisional Judicial Magistrate who ultimately eommitted him to the Court 


the Principal Act, such an offence being punishable with imprisonment 
which may extend to life was exclusively triable by the Court of Sessions. 
The learned Judge in the Court of Sessions framed a charge which being 
read over-and explained to the accused-petitioner he pleaded not guilty. 
In the-meantime, the Central Amendment of 1976 came into effect with 


alteration of the quantum of penalty for offences under -section 16(1) of 
the said Act, and since a new procedure was prescribed for trial of such 
offences by a Judieial Magistrate of the First Class specially empowered 
in-this behalf by-the State Government or by a Metropolitan, Magistrate, 


the petitioner raised an objection by filing a petition that the case can no 
longer be triable by the Court of Sessions and must be sent back for trial. 


by the Judicial Magistrate. 


3. This objection was overruled by the learned Sessions Judge on the | 


view that when the petitioner had not raised any such an objection prior 


to the framing of charges he cannot do so at that stage and he further 
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accepted the contention of the Public- Preia that im any event, the 
petitioner's ‘trial’ ‘before - ‘the. Court ‘of Sessions would not result in any - 
prejudice to-him The objection of ‘the petitioner shavin g been. thus over- 
uled by, the’ order, as aforesaid, the’ petilioner-is challenging the said 
e order ina revisional | applieation. before this: Court contending once more 
that after the Central- Amendment of 1976, “as ‘aforesaid, the maximum 
"penalty ~ for such’ offences having been- reduced- ‘to three te’six years the 
“case is na longer triable. by the Court of. Sessions and if at all, it would 


_be triable by a Judicial Magistrate ‘of. the First Class oe empowered 
by. the- State Government. ; 


4 In the’ csse of Nityananda. Shaw, he was ruaning a grocery- cum- 


Ga - stationery. shop at 60 B: T. Road; * Police. Station ° Chitpur, . District 


24 Parganas. On July: 19, 1965, con: ‘a visit to_his shop the fodd inspector 
found Jeera (whole) exposed for salei iñ his-shop: The food inspector drew 
samples in“ aecordance withthe Act and seized the Jeera and sent a sample 
for analysis by the public analyst: On such analysis the Jeera was found 
to be aduiterated:- On- October 1; 1975, the food'inspector with the con- 
sent and under the direction of the ‘Health. -Officer of the Corporation of 
Calcutta, : lodged ‘a petition. of. complaint in- the -Court of the Metro- 
. politan Magistrate, Calcutta and” ‘Judiea! Magistrate, -First Class, Calcutta 
{Municipal Magistrate). The. learned Magistrate ` on consideration of 
-the complaint, so filed took cognizance and summoned the accused- -peli- 
uoner. . The ‘accused-petitioner having appeared,: the learned Magistrate 
by an order dated “February 18, 1977, committed him to the City Sessions 
Court at Calcutta for-trial. In 80 doing he overruled the objection raised 
_on behalf of- the accused-petitioner that in view of the Central Amend- 
ment of 1976, the case, is no longer triable by the. Court of Sessions but 
must be tried bý the learned Magistrate himself. ’- The learned Magistrate 
- överruled such’ an- abjection taking the view that the Central Amendment 
.of 1976,.was not retrospective in its operation, -and as such, could have uo 


"application to offences committed prlor to April l, 1976, on which date 
the Amendment came into effect. ate ppa 


~ 


' 5.. The correctness of the View so ‘ken by the learned Magistrate 
_is being’ challenged in the revisional ‘application ‘wherein two other points 
have been- also raised; namely, (i) the cognizance” in the present case was 
not--lawfully- taken when it was: taken on a petition of -complaint lodged 
by the food: inspectét without .examiving’ him’ under section 200 of the 
Criminal Procedure Code;~:in the result: all orders passed on such 
‘cognizance ‘are, clearly” without ‘jurisdiction ‘and (ii) thé offence alleged 
having been committed at a place beyond. the territorial- Juridiction of 
the City Sessions Court, -commitment-to the said- court for ' trial is clearly 


_ _ illegal: ones : - 


6. .The answer, is the öridcipal question thus raised weld turn 
“round the determination of oe true effect of the Central Amendment of 
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1976, i.e., whether because of such amendment, offences under the 
Principal Act if committed prior to such amendment would be punishable 
and friable in accordance with the provisions of the Act as amended by 


the Central Amendment of 1976, or would continue to be punishable and ` 


triable as if the amendment has not come into effect. For deciding this 


point it would be necessary te refer to some of the provisions of the 


Principal Act and the amendments thereto. On the provisions of the Act, ° 
as it stood on March 1, 1972, the material provisions were as follows :— 
“16(1): If any person— 

` (a) whether by himself or by any other person on his behalf 
imports into India for manufactures for sale, or stores, sells or distri- 
butes any article of food—_ . 

(i} which is adulterated or misbranded or the sale of which is 
prohibited by the Food (Health) Authority in the interest of public 
health ;- 

(ii) other than an article of food ala to in sub-clause (i), in 
contravention of any of the provisions of this Act or of any tule made 
thereunder ;. | 

* X * + . E 
he shall, in addition to penalty te which he may be liable under 
the provisions of section 6, be punishable with imprisonment for a 


term which shall not be less than six months but which may-extend to- 


six years, and witha fine ‘which shall not be less than oné thousand 
rupees ‘ ; l 
Provided that— 
(i) if the offence is under sub-clause (i) of clause (a) and is with 
respect to an article of food. which is adulterated under sub-clause 
(1) of clause (i) of ‘section 2 or misbranded under sub- clause (k) 
of clause (ix): of that section ; or ` 
(ii) if the offence is under sub-clause (ii) of ola (a), 
tho court may for any adequate and special reasons to be mentioned in 
the judgment, impose a sentence of imprisonment for a term of less than 
six months or of fine of less than one thousand rupees or of -both 
imprisonment for a term of less than six months and fine of less than 
ono thousand rupees. 7 
x : 4 $k 4 * 
20(1) : No prosecution for an offence under this Act shall be insti- 
tuted except by, or with the written consent of (the Central Government 
or the State Government or a local authority or a person authorised 


in this behalf, by genera! or special order, by-the Central Government > 


or the Stase Goverhment or a local authority ): 
Provided that a prosecution for an offence under this Act. may 


be instituted by a ` purchaser referred to in section 12, if he produces - 


WAN 
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in court a copy of the report of the publie analyst along with the 
complaint. ! 

(2) No court inferior to that of a Presidency Magistrate or a 

magistrate of the first class shall try any offence under this Act. , 

+ * tk * 

21. Notwithstanding anything contained in section 32 of the 
Code of Criminal Procedure, 1898, it shall be lawful for any 
Presidency Magistrate or any Magistrate of the first class to pass any 
sentence authorised by this Act, in excess of his powers under sec- 
tion 32 of the said Code.” - 

7. O1 these provisions, the maximum penalty which eould be 
Imposed for committi.g any offence under section 16(1)(a) was impri- 
sonment for 6 years and fine. Such an offence not being an offence 
under the Indian Penal Code was triable not exclusively by the Court 
of Sessions on the provisions of section 29(2) of the Code of Criminal 
Proc:dure, 1898, read with Schedule II thereunder. To avoid the limit 
imposed by section 32 of the said Code, on sentences which a Presidency 
Magistrate or a Magistrate of the First Class could impose section 21 
as above, was incorp»rated in the said Act. In the result, such offences 
were rendered triable by a Presidency Magistrate or a Magistrate of the 
First Class Such was the law applicable to whole of India (after its 
amendment by Act 41 of 1971). 


8. The said Act, however, in its application to the State of West 
Bengal was amended by the Prevention of Adulteration of Food, Drugs 
and Cosmetics (West Bengal Amendment) Act, 1973 (West Bengal 
Amendment of 1973). Section 6 of this West Bengal Amendment pro- 
vided as follows :— 

“6. Amendment of Act 37 of 1954.—In the Preventien of Food 
Adulteration Act, 1954.— 

(ii) in section 16,— 

(a) in sub-section (1) for the words ‘‘a term which shall not be 
less than six months but which may extend to six years, and with fine 
which shall not be less than one thousand rupees” the words “life 
and shall also be liable to fine” shall be substituted ; 

(b) in the proviso to sub-section (1), for the words “the Court 
may for any adequate and special reasons to be mentioned in the 
judgment, impose a sentence of imprisonment for a term of less than 
six months or fine of less than one thousand rupees or of both im- 
prisonment fora term of less than six months and fine of less than 
one thousand rupees”, the following words shall be substituted, 
namely :— G ` 

“(ii) if the Court thinks that for any adequate and special reasons 
to be mentioned in the judgment a lesser sentence would serve the 
ends of justice, mS 
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the Court may impose a sentence which is less than a sentence of 
Imprisonment for life” ; i 
* x + *% x 


(iv) after section 19; the following section shall be inserted, 
- namely ,— : : 
19A. “Burden of proof—When any article intended for foode 
18 seized from any person in the reasonable belief that the same is | 
adulterated or misbranded the burden of proving that such article 
intended for food is not adulterated or misbranded shall be on the | 
person from whose possession such article intended for food was 
seized.” ; 
(v) for section 20, the following section shall be substituted. 
20. ‘‘Cognizance of offences and arrest without warrant.—(!) 
All offences punishable under this Act shall be cognizable and 
non-bailable. 
(2) Any police officer not below the rank of a Sub-Inspector of 
- Police may arrest without warrant any person against whom a reason- 
able complaint has been made or credible information has been 
received of his having been concerned in any of the offences punishable 
under this Act.” 

9. The West Bengal Amendment, as aforesaid, brought about a 
material change so far as the said Principal Act is concerned in its appli- 
cation to West Bengal. The maximum penalty for an offence under 
section 16 (1) (a) whon committed in West Bengal could go upto impriso- 
nment for life so that on the provisions of the Code of Criminal Proce- 
dure, 1898, referred to hereinbefore such an offence became exclusively 
triable by a Court of Sessions and ceased to be triable either by a Presi- 
dency Magistrate ora Magistrate of the First Class. Itis only for that 
reason that section 20 of the said Act was also materially changed. 
Mereover, by introduction of section 19A the burden of proof that the 
article seized is not adulterated or misbranded was shifted from the prose- 
cution to the accused in the circumstances prescribed ,by that section. 
The said West Bengal Amendment having been reserved for consideration 
by the President and having had his assent did override the corresponding 
provisions of the Principal Actin their application to West Bengal. 

10. Itis notin dispute that the offences under section 16(1) of 
the said Act as alleged to have been committed by the two petitioners in 
the present cases were so committed within West Bengal and ata time 
when the said Act stood amended inits application to West Bengal by 
the provisions of the West Bengal Amendment of 1973, as aforesaid. If 
the law continued tọ stand agit stood on the date the offences were so 
committed fhere would have been no difficulty because the maximum 
penalty would be imprisonment for hfe and fine : and as such, the offences 
would be exclusiwely triable by the Court of Sessions.. Buta difficulty 
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was brought about by the enactment of the Central Amendment of 1976 
(Central Act 34 of 1976). It was an Act to amend the provisions of the 
Principal Act, that is, thé Prevention of Food Adulteration Act, 1954. 
The scheme of section 16 of the Principal Act was materially altered by 
section 12 of the Amending Act. The material provisions of the amending 
Act are set out hereunder : 

12. In section 16 of the Principal Act,— 

(a) for sub-section (1), the following sub-section shall be sub- 

stituted, namely ;- 


“(1) Subject to the provisions of sub section (1A), af any 

person — i 

-(a) whether by himself or by any other person on his behalf, 
imports into India or manufactures for sale, or stores, sells or distri- 
butes any article of food— ` l 

(i) which is adulterated within the meaning of sub-clause (m) of 
clause (ia) of section 2 or misbranded within the meaning of clause 
(ix) of that section or the sale of which is prohibited under any provi- 
sion of this Act or any rule made thereunder or-by an aie of the 
Food (Health) Authority ; 

(ii) other than an article of food referred to in sub-clause (i), 
contravention of any of the provisions of this Act or of any rule 
made thereunder ; 

+ k * ` + 
he shall, in addition to the penalty ‘to which he may be liable under 
the provisions of section 6, be punishable with imprisonment for a 
term which shall not be less than six months but which may extend 
to three years, and with fine which shall not be less than one thous- 
and rupees : ` 

Provided that— 

(i) -if the offence is under sub-clause (i) of clause (a) and is with 
respect to an article of food, being primary food, which is adulterated 
due to human agency or is with respect to an article of food which is 
misbranded within the meaning of sub-clause (k) of clause (ix) of 
section 2; or ’ 

(ii) if the offence is under sub-elause (ii) of clause (a), but not 
being an offence with respect to the contravention of any rule made 
under clause (a) or clause (g) of sub-section (1A) of section 23 or 
under clause (b) of sub-section (2) of section 24, 
the court may, for any adequate and special reasons to be asiioned 
in the judgment, impose a sentence of imprisonment for a term which 
shall not be- less than three months but .which may extend to two 
years, and with fine which shall not be less than five hundred rupees : 

Provided further that if the offence is under sul@clause (ii) of 
clause (a) and is with respect to the contravention of any rule made 
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under clause (a) or clause (g) of sub-section (1A) of section 23 or 
under clause (b) of sub-section (2) of section 24, the court may, for 
any adequate and special reasons to be mentioned in the judgment 
Impose a sentence of imprisonment for aterm which may extend to 
three months and with fine which may extend to five hundred rupees” ; 

(b) sub-section (1A) shall be re-numbered as sub-section (1AA) 
and before that sub-section asso re-numbered, the following sub- 
section shall be inserted, namely :— 

“(1A) If any person whether by himself or by any other person 
on his behalf, imports into India or manufactures for sale, or stores, 
sells or distributes, — 

(i) any article of food which is adulterated within the meaning of 
any of the sub-clauses (e) to (1) (both inclusive) of clause (ia) of 
section 2; or 

(ii) any adulterant which is injurious to health, he shall, in addi- 
tion to the penalty to which he may be liable under the provisions of 
section 6, be punishable with imprisonment for a term which shall not 
be less than one year but which may extend to six years and 
with fine which shall not be less than two thousand rupees: 


Provided that if such article of food or adulterant, when consumed 
by any person is likelo to cause his death or is likely to cause such 
harm on his body as would amount to grievous hurt within the 
meaning of section 320 of the Indian Penal Code, he shall be punish- 
able with imprisonment for a term which shall not be less than three 
years but- which may extend to term of life and with fine which shall 
not be less than five thousand rupees” ; 

* * + x * 

13. After section 16 of the Principal Act, the following section 
shall be inserted, namely :— 

“16A. Notwithstanding anything contained in the Code of 
Criminal Procedure, 1973, all offences under sub-section (1) of sec- 
tion 16 shall be tried in a summary way bya Judicial Magistrate of 
the first class specially empowered in this behalf by the State Govern- 
ment or bya Metropolitan Magistrate and the provisions of sections 262 
to 265 (both inclusive) of the said Code shall, as far as may be, 
apply to such trial: 

Provided thatin the case of any conviction in a summary trial 
under this section, it shall be lawful for the Magistrate to pass a sen- 
tence of imprisonment for a term not exceeding one year: 


Provided further that when at the commencement of, orin the 
course of, a summary trial under this section, it appears to the 
-Magistrate that the nature of the case is such that a sentence of 
imprisonment for a term exceeding one year may have to be passed or 
that it is, for any other reason, undesirable to try the case summarily, 
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the Magistrate shall after hearing the parties, record an order to that 
effect and thereafter recall any witness who may have been examined 
and proceed to hear or rehear the case in the manner provided by the 
said Code”. 

~ x * * : * * 

16. In section 20 of the Prineipal Act, — 

(a) in sub-section (1), — 

(i) forthe words “No prosecution for an offence under this 
Act’, the words, figures and letter “No prosecution for an offence 
under this Act, not being an offence under sectien 14 or section 14A”, 
shall be substituted ; 

(ii) the words ‘‘or a local authority”, at both the places where 
they occur, shall be omitted ; 


(b) for sub-section (2), the following sub-sections shall be sub- 
stituted, namely :— 


(2) No court inferior to that of a Metropolitan Magistrate or 


a Judicial Magistrate of the first class shalltry any offence under 
this Act. 


(3) Notwithstanding anything contained in the Code of Criminal 
Procedure, 1973, an offence punishable under sub-section (JAA) of 
section 16 shall be cognizable and non-bailable’’. 

1i. There is a sharp difference of opinion as between the learned 
Advocates appearing. on behalf of the secused-petitioners on the one 
hand andthe learned Advocates appearing on behalf of the State and 
the Corporation of Calcutta on the other as to the effect of this Central 
amendment of 1976 on the law asit stood applicable to West Bengal 


` prior to such amendment. According to the learned Advocates for the 


accused-petitioners the West Bengal Amendment of 1973 stood abrogated 
altogether and as such the petitioners can no longer be subjected to any 
penalty as prescribed by the West Bengal Amendment nor tried as such. 
According to them the West Bengal Amendment stood obliterated and 
if at all the accused-petitioners could be tried in accordance with and 
subjeeted to such penalty asis prescribed by the Central Amendment 
of 1976. Mr. Roy, the learned Advocate appearing for the State has, 
however, contended on the other hand that the Central Amendment of 
1976 had only the effect of repealing the West Bengal Amendment of 1973 
but such repeal will invoke the provisions of section 8 of the Bengal 
General Clauses Act, 1899, which corresponds to section 6 of the General 
Clauses Act of 1897. Accordingly it is contended by Mr. Roy that under 
the provisions of section 8(c) the Jiability for the punishment as provided 
by the West Bengal Amendment of 1973 would subsist and that liability 
being imprisonment which may extend to life such an offence could be 
tried exclusively by the Court of Sessions. Mr. Ghosh appearipg on behalf 
of the Corporation of Calcutta has fully supported Mr. Roy on this 


point. 
6 
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12. - Giving anxious considerations to the rival contentions put 
forward before me, I have come to the conclusion that the effect of 
the Central Amendment of 1976 isin substance repeal of the West 
Bengal Amendment of 1973. The Central Amendment of 1976 has 
not expressly repealed -the West Bengal Amendment nor has it 
expressly dealt with the amending Act of West Bengal in any 
manner. Section 25 of the Principal Act can have no application e 
since that has reference to the Principal Act only and not subse- 


eo 
quent amendments thereto But it should be remembered that the 


subject matter of legislation was’ “adulteration of food-stuffs’” within the 
meaning of relevant entry in List III that is the concurrent List of the 7th 
Schedule to the Constitution. As indicated hereinbefore the West Bengal 
Amendment had the effect of overriding the materia! provisions of the 
Principal Act in its application to West Bengal as the same was enacted 
in terms of Article 254 (2), namely, having been reserved for consideration 
by the President and having had received his assent. Under the proviso to 
Article 254(2) the Parliament, however, still retained the power to enact at 
any time any law with respect to the same matter including a law adding 
to, amending, varying or repealing the law made by a State legislature 
under sub-article (2). Therefore, the Central Amendment of 1976 is an l 
enactment as contemplated by the aforesaid proviso to Article 254(2) and 
though ıt may not have been an Act either to amend or repeal expressly 
the West Bengal Amendment of 1973 yet it being an enactmeat in respect 
of the same subject matter as was covered by the West Bengal Amendment 
itself, it would prevail over tbe West Bengal Amendment in view of the 
provisions of Article 254 (1) of the Constitution. In my view there can 
be no dispute that fhe two enactments covered the same field, namely, 
provide punishment for trading in adulterated food-stuff The effect of 
such overriding of a State law by a law made by the Parliament under 
Article 254(1) of the Constitution was considered by the Supreme Court 
in the case of (1) Zaven Bhai Amari Das ~v. State of Bombay, AIR 1954 
SC 752 relied on by Mr Roy where it was observed “It is true, as already 
pointed out, that on a question under Article 254 (1) whether an Act of 
Parliament prevails against a law of the State, no question of repeal 
arises ; but the principle on which the rule of implied repeal rests, namely, 
that if the subject matter of the later legislation is identical with that of 
the earlier, so that they cannot both stand together, then the earlier is 
repealed by the later enactment, will be equally applicable to a question 
under Article 254 {2) where the further legislation by Parliament is in 
respect. of the same matter as that of the State law. “Therefore it must 
be held that the West Bengal Amendment of 1973 was repealed by necess- 
ary implication by the Central amendment of 1976. That even in cases 
of such impfied repeal as a consequence of the provisions of Article 254 l 
(1) of the Constitution, the provisions of the General Clauses Act would 
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~ 


be attracted is now well settled. Reference may be made to the decisions 
of the Supreme Court in the case of (2) Deepchand v. State of U P., AIR 
1959 SC 648 and (3) State of Orissa v. M.A. Tulloch, AIR 1964 SC 1284. 
It is also well settled that the General Clauses Act would apply not-only 
in cases of repeal simplicitor but even in cases of repeal with a simulta- 


e neous enactment unless a contrary intention can be gathered from the 


new enactment. See (4) [adira Sohanlal v. Custodian of Enemy Property, 


* AIR 1956 SC 77 and (3) State of Punjab v. Mohor Singh, AIR 1955 SC 84. 


On the application of this principle therefore it is clear that the effect of 
the Central Amendment of 1976 is implied repeal of the West Bengal 
Amendment of 1973 which would ordinarily attract the provisions of 
Section 8 of the Bengal General Clauses Act. The contention of the 
learned Advocates for the petitioners to the effect that the Central Amend- 
ment of 1976 totally abrogates or obliterates the West Bengal Amendment 
cannot be accepted and necessarily I} must accept the eontention of the 
learned Advocates for the State and the Corporation of Calcutta that the 
Central Amendment only had the effect of repealing the State Amendment 
and unless any contrary intention is made out frem the provisions of the 
Ceatral Amendment of 1976 such repeal will not wipe out the habilities 
incurred under the West Bengal Amendment prior te the Central Ameud- 
ment of 1976. 

13. This leads me to consider a limited question as to whether the 
provisions of the Central Amendment of 1976 are really intended to be 
retrospective in its operation so that ıt would -cover cases of offences 


committed even prior to the enactment itself. It had been strongly 


contended by the learned Advocates ‘for the petitioners that when the 
Parliament mitigated the punishment in respect of the same offence it 
really intended that the punishment s30 provided would apply to all 
cases irrespective of when the offences were so committed unless it is 
concluded by a final order of conviction and sentence. 

14. To find an answer to this question I shal) have to find out the 
rules of construction applicable to a ease like the present ene and decide 
on application of such principle whether the Central Amendment of 1976 
was really intended to be retrospective so that the provisions thereof 
would cover cases of offences committed even prior to the enactment. It 
is obvious that the Central Amendment has not expressly made the amend- 
ment retrospective. 

15. There are cases where the question as to whether a law which 
mollifies the rigour of the eriminal law could have any retrospective effect 
on the teeth of the constitutional inhibition that “no State shall pass any 
ex-post-facto law’ was considered and it was held that giving retos- 
pective effect to such mitigating enactment would not conf within the 
constitutional inhibition. The leading decision is in the case of (6) 
Calder v, Bull 1 L. Ed, 648 where. Chase, J. observad ‘‘Every ex-post 


232 > Banshidhari Manna v. State of W. B. [1977(2)CL3 


facto law must necessarily be retrospective ; but every retrospective 
law ts not ex-post-facto law. The former only are prohibited Every law 
that takes away or impairs rights vested agreeably to existing laws 18 
retrospective and is generally unjust and may be oppressive; and it is a 
good general rule that a law should have no retrospect ; but there are 
cases in Which laws may justly and for the benefit of the community, and 
also of individuals, relate to a time antecedent to their commencement : 
as statutes of oblivion-or of pardon. They are certainly retrospective 
and literally both concerning and after the facts committed. But I do not 
consider any law ex-post-facto within the prohibition that mollifies the 
rigour of the criminal law, but only those that create or aggravate crime 
or increase the punishment or change the rules of evidence for the purposs 


of conviction”. The above observation is quoted with approval in Craise ` 


on Statute Law, 7th Edition, page 388 and had been followed in some 
of the English cases like (7) Philips v. Eyer, 1870 LR QB page 1. 
These decisions, however, are authorities for a proposition that it is 
permissible for the legislature to make a law giving it retrospective 
effect if the law is intended to mollify the rigour of criminal law and 
they must not be read as authority for a proposition that such a law 
must always be construed to be retrospective. 


16. The true rule of construction, in my view, would be as was 
laid down in (8) Moon v. Durden, 2 Ex 23 and quoted with approval 
in (9) Pardo v. Bingham, (1869) LR IV CH App. 735 where it 
was observed “Baron Park did not consider it an invariable rule 
that statute could not be retrospective unless so expressed in the very 
terms of the section which had to be construed and said that the question 
in each case was whether the legislature had sufficiently expressed that 
intention. In fact, we must look to the general scope and purview of 
the statute and at tha remedy sought to be applied and consider 
what was the former state of law and what it was that the legislature 
contemplated.” It is therefore always a matter of construction in each 
case to find out what was the true intention of the legislature while 
enacting sucka law. Such an intention is to be judged having regard 
to the circumstances prevailing and the object of the statute. The 
court is also to take into account the effect that may ensue from 
giving retrospective effect to such a statute and considering all 
aspects the court is to decide ifthe statute can consistently be given 
retrospective effect. A construction giving retrospective effect may be 
favoured where the statute mollifies the rigour of the existing criminal 
law. This is what Crowford pointed out in his treaties when he 
observed “Nor should the statute be given retroactive operation, unless 
its language clearly makes such a construction necessary, even though 
it favours the defendant, either by leaving him wholly or partially from 
punishment previbusly provided for or by condoning the offence 
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created by the former law. But if the criminal statute is subject to 
a strict construction, as it generally is, it would seem that where 
retroactive effect favours the defendant, the statute should be liberally 
construed in favour of retroactivity.” 


17. Applying the above rule of construction let us now find out 
whether the legislature in enacting the Central Amendment of 1976, inten- 
ded the same to be retrospective and whether such retrospective effect can 
be given cohsistently in view of attending facts and circumstances. The 
first difficulty which one faces in this regard is in the terms used by the 
Legislature and the syntax. „Unlike many other statutory provisions 
creating similar offences and providing punishment therefor, in this enact- 
ment the material provisions are not in terms like “Any person guilty of 
an offence of manufacting, storing, selling or distributing any article of 
food which is adulterated shall be punishable with... Rhee 
On the other hand, the terms of section 16(1) are “If any person... 
manufactures for sales, or stores, sells or distributes any article of food 
which is adulterated he shall be . . punishable with ... en 
On the words used and on its fermi auly consistent implication is that 
sueh manufacture, storing, selling or distributing i is done after the enact- 
ment and not prior thereto. 

18. The second difficulty which one faces in giving the amendment 
retrospective effect is the fact that under the new clause (b) to section 
16(1) manufacturing for sale or storing or selling or distributing any 
adultarant is a new offence which was not in the parent Act at any time 


before and Article 20 of the Constitution would stand in the way 


of giving the said clause retrospective effect and thus render the act which 
was otherwise innoeent at the time when {t was done to be an offence by 
the later enactment. That could never have been the intention of the 
legislature nor is it possible to ‘give retrospective effect te other parts of 
section 16(1) excluding the aforesaid new clause. 

19. The more fundamental difficulty which one faces in giving the 
said amendment retrospective effect is in the scheme itself. As has been 
pointed out hereinbefore the Central Amendment of 1976, was effected 
only with reference to and having regard to the provisions of the Principal 
Act.as it stood on Central amendments thereto on the date of such 
Amendment of 1976. Such amendment, was not made with any express 
reference to any of the prevailing State Amendments though such State 
Amendmsnts stood repealed by necessary implication in view of the 
constitutional provisions of Article 254(1). By the Amendment of 1976, 
the legislature introduced varying grades of offences with regard to 
adulteration and also prescribed varying penalties tHerefor hich were 
not there in the Principal Act. Though the penalty prescribed for 
offences contemplated by section 16(1)(a) to (g) had been reduced so 
far as the maximum limit is concerned from 6 years to 3 years, some 
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of the offences which were previously within the aforesaid clauses 
were taken out therefrom and the penalty prescribed therefor had been 
enhanced. Similaily, some of the penalties prescribed for some of 
the offences referred to in some of the clauses of the parent Act had 
also been enhanced. Such being the position, to accept the conten- 
tion of the learned Advocates for the petitioners and giving retrospec- 
tive effect to these provisions incorporated by the Central Amendment 
of 1976, for mollifying the rigour of the law as was in force in West 
Bengal would result in increasing the rigour of the same offences in 
other States which would be in direct violation of the constitutional 
inhibition in Article 20 of the Constitution ner can we ascribe such an 
intention to the legislature. 


20. My attention has been drawn to a Bench decision of the 
Allahabad High Court in the case of (10) Shyamlal v. The State, AIR 
1968 Allahabad 392. In this case what was being considered was the 
amendment to section 16 by Central Act 49 of 1964 which came into 
effect on March 1, 1965, and whereby the rigour of the law was some- 
what mollified when court was given discretion to impose a penalty 
lesser than what was prescribed by the statute. The question which 
arose for consideration was as to whether a person who had committed 
such an offence prior to such amendment could avail of the said benefit 
and the learned Judges held in his favour. This decision, however, 
would not help the petitioners in the present case for two-fold reasons. 
Firstly, in this case the court was considering the effect of an altera- 
tion of the law by amendment not having the effect of repeal as in the 
present case. That such amendment stands in a position different 
from repeal had been clearly emphasised in several English cases 
like (11) Director of Public Prosecutor v. Lamb, (1941) 2 KB 89, (12) 
Buckman v. Button, (1943) 1. KB 405 and (13) Rex v. Oliver, 1944 
KB 68. Secondly, giving retrospective effect to the amendment there- 
under consideration by the Allababad High Court did not raise diff- 
culties or inconsistencies of the nature as they arise in giving the present 
Amendment retrospective effect as indicated hereinbefore. 


21. Onthe conclusions as above, I must, therefore, overrule the 
contention raised by the learned Advocates for the petitioners that the 
Central Amendment of 1976 being retrospective, the West Bengal Amend- 
ment of 1973 stands so abrogated that even in respect of offences already 
committed when the West Bengal Amendment was in force the offender 
cannot be subjected to the penalties prescribed thereunder. On the other 
hand, I accept the contention of Mr. Roy and Mr. Ghosh that though as 
a result of the Central Amendment of 1976, the West Bengal Amend- 
ment of 19%3 stood ‘repealed by necessary implication yet the liabilities 
incurred thereunder would survive and can be enforced so that persons 
committing offences thereunder can be subjected to penalties prescribed 
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by the law since repealed. This conclusion of mine is well supported by 
a decision of this Court in the case of (14) Nishi Kanta v. Calcutta 
Corporation, AIR 1953 Cal. 401 relied on by Mr. Ghosh. This disposes 
of the fundamental objection and the point which 1s common to both the 
reVisional applications. 

So far as the case of Bansidhari Manna is concerned, no other point 
had been raised. 

22. So far as the case of Nityananda Shaw is concerned, the learned 
Advocate appearing in support of the revisional application has raised 
two other points refirred to hereinbefore. I now proceed to consider 
those two points. The first of the said two points is that in the present 
case cognizance having been taken on a petition of complaint lodged by 
the Food Inspector without, however, examining him under section 200 of 
the Code of Criminal Procedure, the cognizance cannot be said to have 
been validly taken. It is not disputed that the Food Inspector is a public 
servant yet itis claimed that proviso (a) to section 200 would not be 
attracted because in Jodging the complaint, the Food Inspector was not 
acting in discharge of his official’ duties as lodging of a complaint is not 
a duty assigned to him by the Act, strong reliance is placed by the learned 
Advocate for the petitioner on a decision of this Court in the case of 
(15) Shyama Prasanna Dasgupta v. State, 1976 (32) Criminal Law Jour- 
nal 1517. But the said decision in my view is clearly distinguishable on 
facts. In that case it does not appear as to whether the publie servant 
was filing the complaint under the direction of any of his office superiors 
as inthe present case when it was so done under the direction of the 
Health Officer. Official duties of-a public servant cannot always be 
prescribed by a statute. Such dutits include not only those assigned by a 
statutory provision but those which a public servant is required to dis- 
charge under the administrative set up in which he is serving and would 
certainly include the duties he is directed to discharge under the orders of 
his superior.: Mr. Ghosh has rightly pointed out that this pogition has 
been made clear by the Supreme Court in the case of (16) Dattatrai v. 
State of Maharastra, AIR 1975 SC 1685. Section 200(a) speaking of ‘a 
public servant nothing or purporting to act in discharge of his official 
duties’ was really excluding private complaints or complaints having no 
relation to or bearing with his duties as a public servant when lodged by 
him. That was also the view expressed by this Court in the Bench deci- 
sion in the case of (17) Ram Gopal v. The Corporation of Calcutta, 
AIR-1930 Cal. 222 where the question co:sidered was whether a Building 
Surveyor of the Corporation of Calcutta who was lodging a complaint 
for demolition of a structure, was so doing in discharge ef his official 
duties or not and this Court answered the question in the affirmative and 
held that the Building Surveyor in lodging the petition of complaint was 
doing so in discharge of his ‘official duties though lodging of sucha 
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complaint was not enjoined as a duty by the statute. Similar was the view 
expressed in two other decisions of this Court in the case of (18) S. C. 
Nandi v. Corporation of Calcutta, 34 CWN 449 and (19) Corporation of 
Calcutta v. Bhagat Oil Mill, 74 CWN 164. A Full Bench decision of the 
Madras High Court in the case of (20) Public Prosecutor v. Ratnavelu 
Chetty, AIR 1926 Madras 865 also supports the conclusion to which I 
have arrived at. 

23. The other point raised by the learned Advocate for the peti- 
tioner appears to have no answer. Mr. Ghosh appearing on behalf of 
the Corporation of Calcutta has failed to give any answer to the point so 
raised. Admittedly the offence was committed at a place beyond the local 
jurisdiction of the City Sessions Court and as such under section 177 of 
the Code of Criminal Procedure such Court would not ordinarily Rave 
jurisdiction to try such a case. No such jurisdiction being shown to have 
been specifically conferred on such a Court, the said Court cannot 
obviously try the offence commitment to the said Couit for trial of 
suck an offence committed beyond the territorial jurisdiction of that 
Court is elearly erroneous. 

24. Inthe result, the revisional application of Bansidhari Manna 
fails and is dismissed and all interim orders passed thereon are vacated. 
The revisional application of Nityananda Shaw succeeds and is allowed ; 
the order of commitment impugned is set aside and the case is remanded 
to the Court of the learned Magistrate for proceeding afresh with the 
commitment proceeding in accordance with law. Before making any 
order of commitment the learned Magistrate must comply with the 
requirement of section 302 (2) proviso of the Code of Criminal Procedure. 

P. R. 


— m — am 
Pa 


| f CIVIL APPELLATE JURISDICTION | 
Before Mr. Justice Chittatosh Mookerjee 
Decision: August 17, 1977 


Satish Chandra Naskar & Ors. Appellants 
Versus 
Upendra Nath Biswas & Ors... oa Respondents* 


Easement—Customary right of pasturage—Encumbranee over 
-etaired land—Whether such encumbrance is extinguished automatically 
on vesting—Effect of notification ander Sec. 4 of W. B. Estates Aequi- 
nition Act 1953—What sec. 5 indicates— West Bengal Estates Acquisition 
Act 1953 (W. B. Act 1,of 1954), Secs. 6(1), & 2'h)—Land retained — Effect 
of vesting on encumbraice attached to land — Differnce between vested land 
and land retained after vesting vis-a-vis encumbrance— Interpretation. 

*Appeal frog Appellate Decree No. 633 of 1965 


Tel 


1 ( j ' 
f 1977 (2) CLJ] Satish Chandra Naskar v. Upendra Nath Biswas 237 


The only point for decision is whether or not the customary right of 

- pasturage now stands annulled by reason of the publication of the notifica- 

tion under section 4 of the West Bengal Estates Acquisition Act read 
with section 5 of the said Act. i 


_ HELD: Section 5(1) of the West Bengal Estates Acquisition Act 
J953 lays down the effect of the notification duly published under ` section 4 
of the Act vesting the estates and also the rights of the intermediaries 
in the estates. In other words, the effect is that not only all the rights 
owned by the intermediaries in the estates are extinguished but also the vested 
estates are freed from all encumbrances. But Section 5(1) does not 
expressly or by necessary implication, provide for extinguishment of encurn- 
brances over the retained land Thus, when an intermediary is allowed to 
retain land etc. under section 6, no question of freeing the retained land 
of the encumbrances over such land would arise. 


j -Section 6(1) of the Act starts with the-expression, “notwithstanding 
f anything contained in sections 4 and 5° and then it states that an interme- 
diary except in cases mentioned in the proviso to sub-section (2) shall be 
entitled to retain different categories of land as specified in clauses (a) 
to (l1) of sub-section (1). Further, in terms of section 6(2) of the Act 
read with Rule 4 (3) of the W. B, Estates Acquisition Rules, the plaintiffs- 
appellants have been holding the suit property in terms and conditions 
mentioned in the different ` sections (as referred to in the judgment) of the 
Bengal Tenancy'Act. Thus, the rights of the plaintifs in the suit property 
did not vest and as such Section 5(1)(a) cannot operate to annul auto- 
matically the customary right of pasturage upon such retained land Inci- 
dentally it may be mentioned that such a customary right of pasturage cannot 
be covered by section 161(a) of the Bengal Tenancy Act because such a 
right was not created either by the landlords or by the plaintiffs as tenants. 
The W. B. Estates Acquisition Act neither expressly or by necessary 
implication has provided for freeing or annulling such customary right of 
pasturage on the retained lands of the raiyats The definition of the word 
‘encumbrance’ in Section 2(h), by necessary implication provides that in case 
of the land allowed to be retained by the intermediary under Section 6 of the 
= Act, the rights and interests of whatever nature belonging to the interme- 
= diaries or other persons, which relate to land retained or to the products 

thereof are not encumbrances Therefore, if any intermediary or any raiyat 

be allowed to retain any lend under Section 6, such land will continue to be 

held subject to the customary right of pasturage. 

Cases referred to: 


(1) Nani Gopal Dutta v. Kshitish Chardra Banerjee, AIR 1952 Cal 108 
(2) Collector of Bombay y. Nusserwanji Rattaygji Mistri, AIR 1955 
SC 298 À 
(3) State of West Bengal v. Sudhir Chandia Ghose, AIR 1976 SC 2599 
@ 
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The judgment of the Court was as follows :— 


Six plots comprised in Khatian No. 1, Mouza Ganga Jowara, — 


P.S Sonarpore, District 24-Parganas are subject-matters of the present 
appeal. Previously, two groups of Roychowdhury-landlords were in khas® 


possession of these plots. In the C. S records these plots were described , 


as “cotetaa” with further remarks “HMaTattay ATqsyay”’. On Ist Chaitra, 
1353 B. S. corresponding to 15th March, 1947, two brothers,Palan Naskar, 
the father of the plaintiffs, and Kartik Naskar by executing two kabuliats 
had taken settlement of these plots from the said two groups of Roy- 
chowdhury landlords. On 9th Falgoon, 1358 B S., Kartik sold his 
Interests to the said Palan Naskar Subsequently, one group of landlords 
headed by Sailendra Kumar Roychewdhury had sued Kartik Naskar and 
Palan Naskar for arrears of rent and had obtained a decree. The decree- 
holder had put the said decree into exetution. On lOth June, 1954, one 
Panchanan Ghosh had auction purchased the suit property. On 22nd 
Bhadra, 1361 B. S corresponding to 8th September, 1954, the plaintiffs 
purchased the suit property from the said Panchanan Ghosh. 


2. The plaintiffs brought a suit, inter alia, for declaration ef title 
and for further declaration that the entries in the record of rights in res- 
pect of the disputed plots were erroneous, for eonfirmation of possession 
and for permanent injunction. The defendants contested the suit, infer 
alia, claiming that the villagers had been using the disputed plots for 
grazing their cattle as of a right from time immemorial and that they had 
acquired a eustomary right of pasturage over the suit property. The 
learned Munsif, Ist Additional Court, Alipore dismissed the suit, inter 
alia, holding that the presumption of cerrectness of the record of 
rights stood unrebutted and even assuming that the predecessors of the 
plaintiffs had taken settlement, they had taken the game subject to the 
customary right of the members of the public. The plaintiffs being 
aggrieved by the said decision preferred an appeal. The learned Addi- 
tional District Judge, 4th Court, Alipore allowed the said appeal in part. 
He ordered that the suit be decreed in part and the plaintiffs’ title to the 
disputed lands be declared and their possession be confirmed subject to 
the ‘easement right of pasturage’ of the villagers of Ganga Jowara 
from the months of Ashar to Magh every year. The defendants were 
ordered to be restrained from interfering with such possession of the lands 
by the plaintiffs. The plaintiffs have preferred this Second Appeal, inter 
alia, contending that the- Lower Appellate Court had erred in law in 
passing the above qualified decree. - 


3. Both the Trial Court and the Lower Appellate Court have 


concurrently found that the villagers of Ganga -Jowara had a right of 
6 


\ 
Ld 


nye 


WAL 


von 


i 7 


8 
1977 (2) CLJ) Satish Chandra Naskar v. Upendra Nath Biswas 239 


pasturage by immemorial custom over the suit property. The defen- 
dant-witness Nos. | and 2 admitted that their cattle grazed on the suit 
lands from-transplantation to harvesting time and these witnesses did not 
even claim such right of pasturage throughout the year. The plaintiffs as 
owners were entitled to exercise their tenancy rights subject to the custo- 
mary right of pasturage of the villagers of Ganga Jowara enjoyed from 
*Ashar to.Magh each year. The decree passed by the Lower Appellate 


e Court fully satisfy the principles of law relating to customary right to 


pasturage as ennuciated by GN. Das and Lahiri, JJ. in (1) Nani Gopal 
Dutta and others v Kshitish Chandra Banerjee and another, AIR 1952 
Calcutta. 108, which was placed. by Mr. Mitter, learned Advocate for the 
appellants. The Division Bench held that the villagers of a particular 
village can claim right of pasturage over the banks of a tank asa custo- 
mary right. But sucha right of pasturage based on custom has to be 
strictly construed and all the essentials of a valid custom must be fulfilled. 
The exercise of the right of pasturage by the villagers over the banks of a 
tank does not entirely deprive the. owner of the right to use his servient 
heritage. Such custom would be reasonable. 


4. Theonly point in this appeal is whether or not the said custo- 
mary right of pasturage now stands annulled by reason of publication of 
the Notification under Section 4 of the West Bengal Estates Acquisition 
‘Act read with Section 5 of the said Act. The plaintiffs were the raiyats 
in respect of the suit plots. Upon publication of the Notification under 
Section 4, with effect from Ist Baisakh, 1361 B.S. the estates and the rights 
of Royehowdhurys, who were the landlords, vested in the State. But in 
terms of Section 5(1) (c) of the West Bengal Estates Acquisition Act 
until the provisions of Chapter-VI were given effect to, the plaintiffs as 
raiyats began to hold the suit lands directly under the State “‘as if the 
State had been the intermediary and on the same terms and conditions as 
immediately before the date of vesting”. It has been concurrently found 
by the two Courts of fact that in 1353 B.S, the plaintiffs were granted 
settlement of the suit plots subject to the aforesaid customary right of 
pasturage of the residents of village Ganga Jowara. Until ChapterVI 
of the West Bengal Estates Acquisition Act came into force, the plaintiffs 
who were raiyats in view of the express provisions of Section 5(1) (c) 
continued to hold the suit lands on identical terms and conditions. 


5. With effect from 10th April, 1956, Chapter-VI of the the West 
Bengal Estates Acquisition Act came into foice in all the districts of West 
Bengal. On the issue of the Notification under Section 49 of the West 
Bengal Estates Acquisition Act, the Chapters II, II, V and VII subject to 
such modifications as might be necessary applied mutatis mutandis to 
raiyats and under-raiyats as if they were intermediaries and the land 
held by them were estates and persons holding under ratyats oF 
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under raiyats were raiyats for the purpose of Clauses (c) and (d) of 
Sectiqn 5(1). 

6. In this case, the plaintiffs claim that they had eontinued as 
raiyats under the State. In other words, the plaintiffs’? case is that they 
were entitled to retain and in fact, they had retained the suit lands under 
Section 6 of the West Bengal Estates Acquisition Act. Therefore, they” 


are not entitled to contend that their retained lands had been freed of thee 


customary right of pasturage hetherto enjoyed by the residents of village 
Ganga Jowara. Section 5(1) of the Act lays down the effect of a Noti- 
fication under Section 4 vesting estates and the rights of intermediaries 
in the estates. Not only all the rights owned by the intermediaries in the 
estates are extinguished but the vested estates are freed from all encum- 
brances. But Section 5{1) does not operate to release retained properties 
of the encumbrances, if any. Venkatarama Ayyar, J. speaking for the 
Court.in (2) Collector of Bombay v. Musserwanyi Rattanji Mistri and 
others, AIR 1955 SC 298, with reference to the scope of Section-VIII of 
the Land Acquisition Act, 1857 had observed“ . ......When the Govern- 
ment acquires lands under the provisions of the Land Acquisition Act, 
it must be fora public purpose, and witha view to put them to that 
purpose, the government acquires the sum total of all private interests in 


them”. Their Lordships, however, held that if the Government has itself 


an interest in the land, it has only to acquire the other interests outstanding 
therein, so that it might be ina position to pass it on absolutely for 
public user. These observations may be made with reference to vesting 
under the West Bengal Estates Acquisition Act.- The same results in 
State acquisition of estates, of rights of intermediaries therein and of 
certain rights of raryats and under-raiyats and of the right of certain other 
persons in lands comprised in estates. When an intermediary is allowed 
to retain, no question of freeing the retained land of incumbrances upon 
the said retained land could arise. 

7 Section 6(1) starts with the expression ‘notwithstanding any- 
thing contained in Sections 4 and 5”, and then states that an intermediary 
except in cases mentioned in the proviso to sub-section (2) shall be entitled 
to retain different categories of lands specified in Clauses (a) to (1) of sub- 
section (1). Further, in terms of Section 6(2) of the Act read with 
Rule 4(3) of the West Bengal Estates Aequisition Rules, the plaintiffs 
have been holding the suit lands on the terms and conditions mentioned 
in Sections 23, 23A, Clause (a) of Section 25, Sections 26, 26B, 26C, 26G, 
Sections 52 to 55, sub sections (1) and (2) of Section 56, Sections 65 and 
67, sub-section (1) of Section 68, Sections 73, 86A, sub-sections (1), (2) 
and (3) of Section 87, so much of Section 159 as does not relate to pro- 
tected interests, Sections 161, 162, 163, 166, sub-sections (1), (2) and (3) 
of Section 167, Section 168, Sections 169 to 171 and Sections 173 to 177 


„of the Bengal Tenancy Act, 1885. 
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8. -Thus, the right ofthe plaintiffs in the suit lands did not vest, 
Section '5({1) (a) of the West Bengal Estates Acquisition Act cannot operate 
to automatically annul the customary right of pasturage upon such retai- 
ned land. It may be pointed-out that such - customary right of pasturage 
will not be covered by Section 161(a) of the Bengal Tenancy Act because 
such'right was not created either by the landlords or by the plaintiffs as 
„tenants. The West Bengal Estates Acquisition Act neither expressly nor 
"by necessary implication provides for freeing or annulling such customary 
rights of pasturage over the retained lands of the raiyats. The definition 
of the expression ‘‘incumbrance” in Section 2(h) is as follows :- 


‘incumbrance” in relation to estates and rights of intermediaries 
therein does not include the rights of a raiyat or of an under-raiyat or 
ofa non-agricultural tenant, but shall, except in the ease of land 
allowed to be retained by an intermediaty under the provisions of 
Section 6, include all rights or interests of whatever nature, belonging 
to intermediaries or other persons, which relate to lands comprised 1 In 

estates or to the produce thereof.” 


This definition of “incumbrance” in Section 2 (h) thus by necessary impli- 
eation provides that i in case of land allowed to be retained by interme- 
diary under provisions of Section 6, rights and interests of whatever nature 
belonging to intermediaries or other persons which relate to retained 
lands or to the produce thereof are not incumbrance. Therefore, in 
case any intermediary and raiyat are allowed to retain under Section 6, 
any land, such land will continue to be held subject to the customary 
right of pasturage. ` 


: 9.. The decision of Khanna. and reine pees JJ. in (3) State of 
West Bengal v. Sudhir Chandra Ghose and others, AIR 1976 SC 2599 is 
distinguishable from the present case. : In the said case an estate in village 
Vadurerpati Madhabpore in the. district of Hooghly had vessted in the 
State upon publication of a Notification under Section. 4 of the West 
Benal Estates Acquisition Act. The Supreme . Court in State of West 
Bengal v. Sudhir Chandra Ghose & others (supra), held that after such 
vesting the customary right of pasturage of the villagers being an incuim- 
brance within the meaning of Section 2(h) of the West Bengal Estates 
Acquisition Act had been terminated by the impact of Section 5. The 
Supreme Court reversed the decision of Chatterjee, J. reported in ILR 
1967 (2) Calcutta 386. It would be partinent to point oùt that in the 
above case the Supreme Court held that by reason of Section 5(1) read 
with Section 2(h), the said customary right of pasturage could not be 
exercised in respect of vested lands. The Supreme Court, however, had 


> 


no occasion to consider whether or not such customary “right even’ 


after vesting would subsist in respect of the retained lands of the 
intermediaries. I have already pointed out that Sectiqn 2(h) expressly 
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makes exception in case of retained lands of intermediaries. Further, the 
statute does not expressly or by necessary implication provide for extingui- 
shment of customary right of pasturage over the retained lands. The 
decision of the Supreme Court in State of West Bengal v. Sudhir Chandra 
Ghose & others, (supra) is an authority for the proposition that in relation 
to vested lands of intermediaries the right of pasturage is an incumbrancę 
and persons enjoying such rights are “other persons” within the meaning 
of Section 2(h). Therefore, the said customary right in respeet of vested’ 
lands have been extinguished. 

10. In the result, I conclude that the suit properties are retained 
lands of the plaintiffs and the same had not been freed of the customary 
right of pasturage during the cultivation season enjoyed by the villagers of 
village Ganga Jowara. 

11. The Lower Appellate Court has inaccurately described the 
defendants, right of pasturage both as an easement and as a custo- 
many right. G. N. Das and Lahiri JJ. in Nani Gopal Dutta and others 
v. Kshitish Chandra Banerjee (Supra) correctly pointed out that an 
easement right is a privilege annexed to some property to be enjoyed 
over some other property. A right of pasturage claimed by the villagers 
is claimed by them as residents of a defined locality ; there is no domi- 
nent tenements in such a case to which the right can attache A 
perspective right of easement is wholly untenable where the- villagers 
claim a right of pasturage. Such right of pasturage is based on custom. 

12. Accordingly’ I dismise the appeal and affirmed the decree of the 
Lower Appellate Court, subjectto the modification that the plantiff’s 
title to the disputed lands shall be declared and their possession 
‘confirmed subject to the customary right of pasturage of the villagers of 
Ganga Jowara therein from the transplantation to harvesting season, 
i.e. from the month ef Ashar to Magh every year, the defendants 
would be also restrained in the manner ordered by the Lower 
Appellate Court. 

There will be no order as to costs. 

P. R. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee and M1. Justice 
Ganendra Narayan Ray, 
Decision: July 15, 1977 


Life Insurance Corporation of India sis sis ... Appellant 
Versus 

> Gadadhar De Ws ae Sie .. Respondent* 

° Debt— Deposit of total amount under Award comprising principal and 


interest— Normal rule of adjastment— Interest first, then principal— Excep- 
tion to normal rule— When debtor can take advantage of the exeeption. 


Gadadhar and some other persons took a loan of a certain sum of 
money from the Rajasthan Insurance Co. on the basis of an agreement 
entered into by the partics. There was an arbitration clause in the said 

agreement. An arbitration preceeding was also started. The arbitrator 
made an award whereunder the Insurance Co. got Rs. 15,000/- as principal 
and Rs. 5140/- as the balance of interest aggregating a sum of Rs. 20,140/- 
against Gadadhar and the said amount would carry interest at the rate 
of 6% per annum from the date of the award till payment. The 
Insurance Co. alleged that the dues under the Award had not been paid 
fully. Gadadhar on the other hand says that he had paid Rs. 26,096.56p 
in liquidation of the Award debt. Be that as it may, the Insurance 
Co. started an executien proceeding against Gadadhar who filed his 
objection in respect of the claim as made by the decree-holder. 


Whether the Insuranee Co. was right in adepting the mode, 
which it did, for adjusting the several different sums of money which 
Gadadhar deposited from time to time towards the payment the dues 
under the award, is the question which arose for consideration in the 
present appeal. The Insurance Co. contended that the Arbitrator awarded 
asum of Rs. 20,140/- in its favour and the said sum would carry interest 
at the rate of 6% per annum from the date of the award. Gadadhar 
deposited in court different sums which the Insurance Co. withdrew and 
adjusted the total sum first towards the payment of interest and then 
towards the principal. Before the court below the contention of 
Gadadhar was that Le had paid the sum towards the principal aad the 
Insurance Ce. went wrong in adjusting the sum deposited towards 
- ‘Interest first. 

HELD: The normal rule in case of a debt due with interest is that 
where the payment is made by the debtor, it should be applied first 
towards the payment of interest and thereafter to the payment of the 
principal amount. The case that the Insurance Company made was that 
it had adjusted all the amounts paid by Gadadhar towards interest first and 
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thereafter the balance not having been paid, it had started an execution 
proceeding. It appears -that the Insurance Co. was right in adopting the 
method of adjustment which it did because the Insurance Co. has yertually 
followed the normal rule of adjustment, referred to above. 


Case referred to: 

(1) Meghraj v. Bayabai, AIR 1970 SC 161 
Rabindra Nath Chowdhury i sais .. for the Appellan? 
No one appeared se oes be for the Respondent . 

The judgment of the Court was as fellows :— 


Banerjee, J.: This appeal at the instance of the decree-holder- 
plaintiff arises out of an order passed by the learned Subordinate 
Judge, 4th Court, Alipore. The short facts arising out of an order are 
that there was an agreement between the Rajasthan Insurance Co. Ltd. 
and Godadhar De of 3, Robinson Street, Calcutta and G. Dey and 
Co. and Union Estates Ltd. of 184, Dharmatola Street, Calcutta on 
or about 1949 and in the said agreement there was a clause for arbi- 
tration. It appears that Gadadhar and others took a loan fora certain 
sum of money butas the arbitrator was appointed by the parties, the 
arbitrator gave an award to the effect that Rajasthan Insurance Co. 
Ltd. shall be entitled to the sum of Rs 15,000/- as principal and Rs. 
5140/- as the balance of interest aggregating the sum of Rs. 20,140/- 
as against the said Gadadhar De and the said sum of Rs. 20,140/- shall 
carry interest at the rate of 6% per annum from the date of the award until 
payment, It was further awarded that all the three houses Nos. 4, 5 
and 6 as mentioned in the agreement will be subject to the claim awarded 
and that if the awardee does not pay the purchase money the three houses 
will be sold. The money was not paid. The date of the award was 
22nd January, 1954. The sum of the money was paid by the judgment- 
debtor amounting to Rs. 26,096.56. The petitioner judgment debtor 
filed objections. It is alleged that the Rajasthan Insurance Co. Ltd. 
is claiming compound interest and not the simple interest. The claim 
is excessive. The learned Judge having held in favour of the judgment 
debtor, the Life Insurance Corporation after the Life Insurance Cor- 
peration Act came into force in 1956 preferred the present appeal. 
The short point for our consideration is that whether the calculation 
of interest by the Life Insurance Corporation is correct or not. On be- 
half of the Life Insurance Corporation it is stated that the arbitrator 
awarded a sum of Rs. 20,140/- in faveur of the decree-holder and the 
said sum will carry interest at the rate of 6% per annum from the 
date of the award. The debtor deposited with the Court different sums 
and the Life Insurance Corporation has adjusted the sum first towards 
the payment of interest and thereafter towards the principal amount. The 
judgment-debter however contended that he has paid the said amount 
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towards the principal and the Life Insurance Cerporation was wrong in 
adjusting the said ‘amount towards the interest. 

2: : Mr. Chowdhury on behalf of the appellant, therefore, contended 
on the allegation as hereinbefore stated that the learned ‘Judge was wrong 
in holding that the calculation’ made by ‘the Life Insurance Corpora- 
tion was according to the compound interest. Unfortunately in this case 
the respondent.does not contest the appeal. In our opinion the conten- 
tion of Mr. Chowdhury must be accepted to be correct. The normal rule in 
case of-a debt due with interst and the payment made by the debtor must 
be applied first to the payment of interest and thereafter to the payment of 
principal atnount. Applying the principle in this present case, it appears 
that Mr. Chowdhury’s contention must be accepted. The case of the 
decree-holder Corporation is that they have adjusted all the amounts paid 
by the judgment-debtor towards the interest first and thereafter the balance 
not having been paid. the execution case has been filed. 

- 3. Mr. Chowdhury relied upon the case reported in (1) Meghraj v, 
Bayabai, AIR 1970 SC, 161. The said case arose out of a mortgage. The 
Hindu undivided family of Jethmal Ramkaran mortgaged a house belons 
ging to it to Seth Haroon and Sons to secure repayment of Rs. 40,000/+ 
due at the foot of an account. A suit was filed by Seth Haroon and Sons 
in 1936 for recovery of their dues by sale of the mortgaged house. A 
decree was passed in 1940. There was an appeal- against the decree to 
the High Court, Nagpur. But the appeal was dismissed subject to a slight 
modification and an appeal was taken to the Supreme Court. During 
the pendeney of the appeal te the Supreme Court. nine out of ten mem- 
bers of Seth Haroon and Sons migrated to Pakistan and were declared 
evacuees. By an order passed by the Supreme Court on March 28, 1958 
the Custodian of Evacuee Property was impleaded as a party respondent 
in the appeal filed by. the mortgagors. The Supreme Court dismissed 
the appeal. Inthe said case thereafter it was urged that on proper 
account being taken nothing was due by them on the mortgage and that 
the interest was wrongly calculated. _ The Supreme Courtin paragraph 
4 stated as follows :— 

“4. Under the preliminary decree an amount of Rs, 42,430-2-6 
.was declared due upto June 23, 1941 towards principal and interest. 
The mortgagors made no payments under the decree directly to the 
mortgagees. But from time to time they olaim to have made deposits 
in the Court under Order 21, Rule 1 of the Cede of Civil Procedure, 
and in depesiting scme of the amounts they stated that the payments 
were towards the principal due. But there is no evidence on the 
record that the mortgagees were informed that the amounts were 
deposited towards the principal due, nor is there evidence that the 

mortgagees accepted the amourts towards the principals For quite a 

long time the mortgagees didnot withdraw the amount lying in court. 
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Unless the mortgagees were informed that the mortgagors had deposi- 

ted the amount only towards the principal and not tewards the interest, 

and the mortgagees agreed to withdraw the money from the Court 

accepting the conditional deposit, the normal rule that the amounts 

deposited in Court should first be applied towards satisfaction of the 

interest and costs and thereafter towards the principal would apply”. 
Applying this principle in the present ease it is nowhere agitated that 
while depositing the money in the Court below by different challans 
it was stated that the money is paid towards the principal and 
therefore the said money was as in the normal rule when withdrawn 
by the Life Insurance Corporation, adjusted towards interest first and 
thereafter towards principal | 

4. Inthe circumstances, therefore, the Life Insurance Corporation 

is right in adjusting the sum deposited by the judgment-debtor towards 
interest first and the learned Judge was wrong in allowing the application 
filed by the judgment-debtor. 


S. We, therefore, set aside the order imougned and direct the 
Court below to proceed with the execution case. 


We, therefore, allow the appeal. There will be no order as to costs. 
Ray, J. : I agree. 
ae rae be 


— at a So 


( CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Sudhamay Basu 
Decision: July 28, 1977 
Provash Chandra Mondal & Anr. att eii ... Petitioners 
Versus 
State of West Bengal & Ors. T si Respondents* 
West Bengal Estates Acquisition Act 1953 (1 of 1954), Sec. 6 & 
44(2a)—Exercise of right of retention by transferee after date of vesting 
—Such tranferees are not entitled to notice of enquiry for ad jadication 
of retention— General rale—Exception to general role—Interpretation. 


It appears that Respondent nos. 4 to 8-did not file their return in 
Form B It also appears that the Revenue officers allowed the said 
Respondents to retain some lands but directed the petitioners’ land to be 
treated as vested lands. The petitioners’ case is that they have pur- 
chased 99 decimals of land belonging to the said respondents by a 
registered deed and tha?*they are bonafide purchasers for value and are 
holding rent receipts granted to them. They have mutated their names 
in the Govergment récords and the Government had accepted them 


*Civil Rule no. 6242 (w) of 1973. 
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as raiyats. That being so, the petitioners claim that they are entitled 
to retain their purchased lands as the same were within the ceiling 
limits of the said-respondents. The petitioners’ complaint is that the 
vesting order was made without giving them any hearing. The petitioners 
further state that they have been all along in possession and have been. 
cultivating, and residing in the disputed lands since their purchase, 

Shortly put, the legal issues are-only two: (A) what is the position 
in law where a transferee has purchased land after vesting ? (B) Whether 
the transferce to entitled to any notice of the enquiry to be held by the 
Revenue Officer for determination of the question of retention. l 


HELD: The laws relating to land and the pronouncements of the 
courts ‘in respect thereof should be clear and intelligible to all and 
sundry. This is a yery urgent. The urgency is all the more because 
the land is an important factor of production and ours is an under- 
developed country. The process of law is inevitably slow as even in an 
attempt at expedition, it is to be consistent with the preservation of Order. 
Yet, it cannot, without peril to the democratic set up of our Constitution, 
afford to fag much behind the pace of rapid socio-economic development. 
Obscurity may .erode and defeat the yery object and purpose of legislature 
in the field of land laws. 

The thing that puts the main problem. in the perspective is the 
cradinal fact that the determination of the question of retention is a post 
vesting event. It is an exercise in future in relation to a date in the past. 
The problem with which the court is concerned, stems from the events of 
transfer that: took place in between. If A, an ex-intermediary, has 
land more than what he is entitled to retain (say X Area), he is required 
to make a choice of what plots X Area should consist of—failing that, 
it is to be determined by the Revenue Officer on notice to A. If A has trans- 
ferred land since the date of vesting to B & C, would they be exposed to the 
risk of a malafide choice by A excluding the portions sold to B&C? Ts 


the problem to be regarded essentially and for all purposes as one of equities 
between A on the one hand and B & C on the other? (So that it is for 


B&C to take steps against A in appropriate cases) Or, when under some 
circumstances the Revenue Officer comes to know of the transfers, should 
he not enter into the question of equities when he determines the option of 


A ?` The later process would have two merits to commend it, (1) equi- 
table consideration and (2) expedition. 


In may be noted here that certain facts from which an inference of inde- 
pendent status as a raiyat under the State Government, may be drawn, are 


facts which would include a case within the category of known transferees 
who would be entitled to notice as per Supreme Court decision reported in 
(1) Gur Charan’s case. One way of hermonisfng the decisions of the court 
upto date on the question in hand is to hold ey ordinarily either for the pur- 
poses of Section 44(2A) or Section 6 of the West Bengal Estates Acquisition 
Act 1953, transferees after vesting are entitled to no notice at all but when 
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the names of such transferees are known to the authorities concerned on 
account of reasons such as, mutation of their names and rents being accepted 
by the State Government, they should be giver notice even though primarily 
equities between the transferors and transferees are to be confined inter se. 


On a consideration of the facts of the instant case that the petitioners 
were recognised as tenants after mutation of their names and after accep- 
tance of rents by the State Government, they must be deemed to have 
acquired an independent status apart from their rights as transferees. The 
facts also show that the position of the petitioners was within the knowlzdge 
of the Revenue Officer and that also entitled them to notice Hence, such 
Petitioners are entitled to notice. 

Cases referred to: 

(1) Majammal Mondal v. Special Revenue Officer, (1971) 
78 CWN 281 
(2) Shiva Shankar v. Baikunth, AIR 1969 SC 971 
(3) State of West Bengal y. Pijus Kanti Roy,- 1975(1) CLJ 312: 


79 CWN 356 
(4) Gur Charan Singh v Prithi Singh, AIR 1974 SC 223 l 
Gopal Chandra Mukherjee `.. for the Petitioner 
Kalyanmay Gangully and Amal Chandra Mallick ... for the Respondents 


The judgment of the Court was as follows :— 

This Rule challenges proceedings in B. R. Case Nos. 423, 429, 430, 
431 and 432 of 1970 before the Revenue Officer, Taki, under section 6(1) 
of West Bengal Estates Acquisition Act, 1953. ` 

2. The said five proceedings were started against the respondent 
nos.4to8as the Revenue officer found ‘that they did not file B Form 
returns. The Revenue Officer allowed the respondent nos. 4to8 to 
retain some lands and allowed the petitioners’ land to be vested. The 
petitioners state that they purchased by a registered deed 99 decimal of _ 
lands in mouza Sandeskhali, Touzi no. 2981, R. S. 138, Lot no. 139 J. L. 
No. 52, Joygopalpur in Dag Nos. 1018, 1017 and 1014 belonging to res- 
pondent nos. 4 to 8. They claim that they are entitled to retain lands as 
the same were within the ceiling limits of the said respondents. On 
hearing on the 14th June, 1972 that.the lands of the petitioners would be 
settled and that the same vested in the State they made enquiries and 
learnt that the Revenue Officer considered representation by some other 
vendees of the respondent nos. 4 to 8 and their lands were taken out from 
Respondent no. 4 to 8. But the petitioners had no knowledge and could not 
represent their case. The petitioners claim to be bonafide purchasers for 
value by a registared document and held rent receipts. Their names were 
mutated and the State Government accepted them as raiyats. The im- 
pugned B. R. Cases were heard on the 30th of April 1971 by the Revenue 
Officer, Taki, who gave the order of vesting of the petitioners’ land with- 
out giving them any hearing. The petitioners further state that they have 
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been all along in possession and have been cultivating and residing in the 
said land since purchase. 


3. The question of the rights of purchasers after the date fo vesting 
has in different forms been adjudicated from time to time in this High 
Court, the facts and circumstances, of course, varying in each individual 
ease. Mr. Mukherjee, learned Advocate appearing in support of the Rule 
cited several decisions some of which are apparently against him and 
some in his favour. Mr. K. Ganguly on behalf of the State contended 
that there was hardly any dispute with regard to the position in law about 
transferees after the date of vesting. The transferees, according to him, 
are never entitled to any notiee. 

4. Some of the decisions are in respect of Section 6, of the West 
Bengal Estates Acquisition Act and some under Section 44 (2a). Under 
the West Bengal Estates Acquisition Act on appropriate _ notification 
under section 4 all estates and rights of intermediaries vested in the State 
free from all encumbrance. Under section 6 there are ceiling wit hregard 
to certain kinds of land while others are not subject to the sams. Section 
6(5) authorises an intermediary to exercise his ‘choice for retention of 
land but if no choice is exercised by him during the prescribed period it 
is for the Revenue Officer after giving him opportunity of being heard to 
allow him to retain so much of the lands as do not exceed the limits 
specified in clauses (c), (d) and (j) of the sub-section .(1) Section 6(5) has 
been described as a machinery for exercise of choice by the intermediaries. 
Section 6 has been read “as proviso to Section 4 which provides that 
notwithstanding the absolute vesting certain other consequences follow- 
consequznces being the statute itsalf entitling the erstwhile intermediary 
to retain c2rtain lands but in totally different character and with different 
incidence as provided for by section 6 itself’. It has been held that 
there is absolute vesting of all the rights of the intermediary with merely 
a right conferred upon him to exercise choice under section 6. The 
intermediary retains no more, interest as an intermediary in any part of 
the estate after the vesting:and could convey no such interests in favour 
of transferee. The aforesaid view was taken by Sen, J. in the case of 
(1) M. Mondal v. Special Revenue Officer, reported in 78 CWN 281. He 
drew support from a decision of the Supreme Courtin the case of (2) 
Shiva Sankar v. Baikunth, reported in AIR 1969 SC 971. 

5. Reliance was strongly placed by Mr. Guinguly on bshalf of 
the State on the decision of a Division Bench of this Court in the 
case of (3) State of West Bengal v. Pijus Kanti Roy, reported ın 
1975 (1) CLJ 312: 79 CWN 556. That was a decision relating to 
section 44(2a) of the Wast Bangal Estates Acquisition. Act, In that . 
case one Amalendu Sarkar was recorded as a raiyat in respect of a plot 
of land. The petitioner purchased the said plot from Amalendu by a 
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registered deed and paid rent to the State marphat Amalendu. 
Proceedings were started under section 44(2a) of the West Bengal Estates 
Acquisition Act. Notice was given to Amalendu but none to the petitio- 
ner. The entry in the name of Amalendu was cancelled and the petitioner 
challenged the order of cancellation on the ground that no notice was 
served upon him, although he was “a person interested”. S. K. Dutta, J. 
who delivered the judgment held that the Revenue Officer in exercise o 
his jurisdiction under section 44(2a) was to take into consideration thee 
state of affairs at the date of vesting. He is not to take into considera- 
tion any transfer of interest subsequent to the date of vesting. 

6. Relevant considerations in the aforesaid judgment, of course, related 
to who was the “person interested” in terms of Sectien 44 (2a). Moreover, 
the facts diselose that in that case payment was made asan agent 
(marphat). Therefore it was not possible for the Revenue Officer to know 


who actually the transferee was, 
~ 7. Mr. Mukherjee contends that in the present case the question 


relates not to making entry in the record but to determine the retention of 
land according to ceiling. The dead line is the same in both cases namely, 
the date of vesting. But, according to Mr. Mukherjee, while the prepar- 
ation of record is only a question of fact as to who at a particular date 
owns particular lands, in determining the question of retention, however, 
other considerations are relevant. Section 6(5), Mr. Mukherjee points 
out, requires that the Revenue Officer shall “after giving him an opportu- 
nity of being heard allow him to retain certain lands as do not exceed 
the limits”. The expression ‘him’ must necessarily include the successor- 
in-interest and in that category would come the transferees. Mr. Mukhe- 
rjee argued that if a person dies by the time the Revenue Officer deter- 
mines the question of retention he has to give notice to the heirs and legal 
representatives. He also argued that no bar is imposed on a sale and as 
sale is not void after vesting there is no reason why the transferees should 
suffer for no fault of theirs when they are bonafide purchasers for value. 

8. But even when the question of retention is decided the ownershp 
on the date of vesting is the relevant consideration. It may be that by 
the time ex-intermediary js asked to make his choice he had made some 
transfers but the Officer transports himself backward at the date of vesting. 
In that sense the post: vesting transfers cannot enter into consideration 
just as under section 44 (2a). Itis true if the person dies his heirs may 
be notified. But that is not for the purpose of taking into consideration 
any event posterior to the date of vesting. Tho transferees after vesting 
have nothing to do with the intermediary’s interest as such. In this res- 
pect I am unable to uphold Mr. Mukherjee’s contention that the decision 
of the Divisjon Bench with regard to section 44 (2a) has no relevance to 
the determination of question under section 6. Mr. Mukherjee, also argued 
that the definition of intermediary is not exhaustive. It involves the 
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the concepts of ‘tenure holder’ and “raiyats’ which categories of persons 
under the Bengal Tenancy Act would inolude their successors-in-interest. 
He also points out that under seetion 5, sub-section (7) (iv) ‘transferor’ 
and transferee include successor-in-interest of transferor or transferee. 
But then the scope of section 3A is quite different and it relates to bona- 
fide nature of transactions between the 5th of May, i953 and the date of 
westing. This was obviously enacted with retrospective effect to prevent 


. evasion of ceiling. 


9. Mr. Mukherjee, however, strongly relied on a Supreme Court 
decision (4) Gur Charan Singh v. Prithi Singh, reported in AIR 1974 SC 
223 which according to him was not referred to by any of the decisions 
mentioned above. The decision was based on the Punjab Security of 
Land Tenures Act (Act 10 of 1953) 1953 which seems to be in parimateria 
with the W.B. Estates Acquisition Act. Sections 5A and 5B of the 
Punjab Act are as follows :— l 


“5.4, Every landowner or tenant, who owns or holds land in 
excess of the permissible area and where land is situated in more than 
one Patwar Circle, shall furnish, within a period of six months from 
the commencement of the Punjab Security of Land Tenures (Amend- 
ment) Act, 1957, a declaration supported by an affidavit in respect of 
the lands owned or held by him in such form and manner and to such 
authority as may be prescribed. 


5-B. (1) A landowner who has not exereised his right of reservation 
under this Act, may select his permissible area and intimate the selec- 
tion to the prescribed authority within the period specified in Section 
5A and in such form and manner as may be prescribed : 

Provided that a landowner who is required to furnish a declaration 
under section 5-A shall intimate his selection along with that declara- 
tion. 


(2) If a landowner fails to select his permissible area in accort- 
dance with the provisions of sub section (1), the prescribed authority 
may, subject to the provisions of section 5-C, select the parcel ot 
parcel of land which such person is entitled to retain under the pro- 
visions @f this Act; 

Provided that the prescribed authority shall not make the selection 


without giving the landowner concerned an opportunity of being 
heard”. 


The Supreme Court (para 6) found no force “in the contention that since 
the sales were made before the permissible area of the vendor (Respon- 
dent) had become fixed by voluntary reservation or selection, the lands 
zold should have been included by the Collector in the permissible area 
of the vendor in proceedings under section 5-B(2) bf the Act”. but on 
the provisions of the Punjab Security of Land Tenure Act the Court 
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indicated some guidelines. While it is true that the Jandowner who fails 
to reserve or select his permissible area within the prescribed period cannot 
exercise that right subsequently and thereafter it is for the Collector to 
determine the defaulter’s permissible and surplus’ area in exercise of this. 
power under section 5(B); the Collector has to act judicially. “He is 
bound to give notice to the landowner and transferees frum him, if 
known’. He has to hear parties, to take into consideration their, 
representations and then pass such order as may be just. In exercising 
the discretion the Collector may, subject to adjustment of equities of * 
both sides, include the transfereed area in “the permissible area”? or the 
“surplus area” of the landowner. In the process Collector is not to ignore 
altogether the wishes of the landowner. He may accept them to the 
extent they are consistent withthe equities of the case. In that case it 
was further held that transferees did not furnish even the particulars of 
the purchase made by them, mutch less did they pass preference expressed 
by the landowner being accepted by the Collector. In the circumstances 
there was no equity in favour of the transferee. Mr. Mukherjee strongly 
relies on the observation of the Supreme Court that the Collector is 
bound to give notice to the landowner and the transferees from him, if 
known. In this case the facts that the purchases by the petitioners were 
registered ones, that there were mutations of their names and rent receipts 
were granted, make it clear that the authorities concerned must have 
known about their existence. Mr. Ganguly on behalf of the State stated 
that the observation of the Supreme Court in that case was in the nature 
of ‘pious wishes’ and that the fact that the transferee in that case 
happened to be present before the enquiry made a difference. But the 
observation of the Supreme Court is clear that the landowner and the 
transferees from him, if known, have to be given notice. l 

10. There is also an unreported decision of Anil Kumar Sen, J. in 
Civil Rule No. 2488(w) of 1970 in whieh the transferees was accepted as 
a tenant by the State and rents were realised from her for more than 
10 years. That being so, the petitioner according to Sen, J. had acquired 
independent tenancy under the State apart from her title derived by pur- 
chase. In another case C R. No. 4944(w) of 1972, Murari Mohan Dutt, 
J. held that while finality must be attached to the order of retention 
passed by the Revenue Officer as in that case the petitioners seem to be a 
bonafide purchaser for value he should not suffer. Mr. Ganguly rightly 
points out that although the petitioner was given relief the point of law 
was not discussed by Dutt, J. 

11. Itis urgent that the laws relating to land and the pronounce- 
ments of the courts should be clear and intelligible to all and sundry. 
The urgency is all the more as land is an important factor of production 
and ours is am underdeveloped country. The process of law is inevitably 
slow as, even in an attempt at expedition, it is to be consistent with 
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preservation of order. Yet it-cannot, without peril to the democratic set 
up of our Constitution afferd to lag much behind the pace of rapid 
socio-economic development. Obscurity may erode and defeat the very 
object and purpose of legislature in the field of land laws. 

12. The taing which puts the whole problem in perspective is the 
cardinal fact that the determination of retention is a post vesting event. 
It is an exercise in future in relation to a date in the past. The problem 
that concerns us stems frem the events of transfer that take place in 
between. If A, the ex-infermediary,. has more lands than he is entitled 
to retain (Say X Area) he is to make a choice of what plots X-area should 
consist of- failing that it is to be determined by the Revenue Officer on 
notice to him. If A has transferred since the date of vesting to B and C 
would they be exposed to the risk of a malafide choice by A excluding 
the portions sold to Band C? Is the problem to be regarded essentially 
and for all purposes as one of equities between A on the one hand and B 
and C on the other? (so that it is for B and C to takes steps against A 
in appropriate cases) Or when under some circumstances the Revenue 
Officer comes to know of the transfers, should he not enter into this 
question of equities when he determines the choice of A? The latter 
process would have two merits to commend it; (i) equitable considera- 
tion and (ii) expedition. i 

13. It may be noted that the facts that give rise to an inference of 
independent status as a raiyat under the State as referred to by Sen, J. 


are also the kinds of facts that weuld include a case within the category 


of “known” transferees who are entitled to notice in terms of the Supreme 
Court decision. One way of harmonising the decisions up to date on 


this question may be to hold. that ordinarily either for the purpose of 


section 44(2a) (with which we are not concerned here) or section 6 of the 
W.B.E.A. Act transferees after vesting are entitled to no notice but when 
the names of such transferees are known to the authorities on account of 
reason such as, mutation of their names and rents being accepted by the 


_ State they should be given notice even though primarily equities between 


the transferors and transferees. are to be confined inter se. 

14. In the light of what is stated. above, on consideration of the 
facts that the petitioners in this case were recognised as tenants after 
mutation of their names and after acceptance of rents by the State they 
must be deemed to have aequired independent status apart from their 
rights as transferees in view of earlier decision of this Court, e.g., Sen, J.’s 
decision discussed above. The facts also show that the positions of the 
petitioners were within the knowledge of thé Revenue Officer and that also 
in terms of Supreme Court decision entitle them to notice. In view of 
all that is considered aforesaid the petitioners succeed. R 

15. The Rule is made absolute. There will be no order as to costs. 

P. R. SS 
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[| CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Deeision : nae 11, 1977 
State of West Bengal se ...(PIff.) Appellant 
Versus - 
Bhupati Charan Majhi oe . (Deft.) Respondent* 


Bengal Embankment Act (Bengal Act II of 1882), Secs. 6, 19, 76(b) 
& 79 —Constraction of structure within limits of notified prohibited 
area—Obstruction to embankment within notified area—Remedy for 
removal of obstrnetion—State Government empowered to prosecute for 
offence committed u/s. 76(b)—Prosecution in Criminal Court resulting in 
acquital —Civil suit for same relief, whether still available—Maintainabllity 
of such suit. 


The respondent was a non-agricultural tenant wader the State Govern- 
ment in respect of a piece of land situate close toa river bank at Ghatal. 
He errected a structure ou the tenanted land at a place in between the fore 
shore of the river and the right bank embankment of the said river. This 
structure appears to have been raised within the bounds of the prohibited 
area aS notified under section 6 of the Bengal Embankment Act 1882. For 
an offence committed under section 79(b) of the said Act the defendant 
was prosecuted but he was ultimately acquitted by an order of the Criminal 
Court. The State Government, thereafter instituted a suit for declaration 
that the suit land was situate within the prohibited area, for recovery of 
possession and for mandatory injunction for removal of the defendants’ 
structure causing obstruction to the flow of water in the river. The defen- 
dant contested the suit. The trial court decreed the suit in part. On appeal 
by the defendant, the decree was set aside and the suit was dismi- 
ssed. The State Government preferred the second appeal. 


HELD: Where in a statute creating a duty, no special remedy is 
provided for compelling performance of such duty or for punishing for the 
neglect of such duty, the Court will, as a general rule, presume that the appro- 
priate common law remedy is intended to apply. But, where the Statute 
creating the duty also provides a special remedy for its enforcement, the 
‘common law remedies may still be available cumulatively or alternatively to 
the special remedy provided in the Statute. The scope and language of the 
Statute, considerations of policy and conveniance should be taken- into 


consideration in deciding whether the Statute intended the special remedy 


to be exclusive. 

The State Government has been empowered by Section 76(b) of the 
Act to prosecute a person ‘who makes any unauthorised interference with an 
embankment within the prohibited area as notified under section 6 of the 
Act. In theeinstant ‘case the State Government had already exercised the 
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said power against the defendant although the defendant was acquitted by 
an order of the Criminal Court. After the said power has once been already 
exercised, there is no provision in the Bengal Embankment Act authorising 
the State Government to approach the Civil Court substantially for the 
same relief against the defendant. The Criminal Court having acquitted 
the defendant of an offence alleged to haye been committed under Section 
76(b) the State Goverrment. can nodonger contend that the defendant had 
contravened the proyisons of Section 76 {b) of the Act and that it is 
entitled to the relief claimed. 
In the circumstances of the'case, ie suit out of which the present 
appeal arises, is not maintainable in law. 
Cases referred to: | 
(1) Lakhi Kanta Hazra v. Emperor, ILR 46 Cal. 825 : (1919) 23 
CWN 572 
{2) Superintendant and Remembrancer of Legal Affairs, Bengal y. 


Harakali Biswas, (1930) 35 CWN 163 ` 
(3) Gobordhone y. Queen Empress, (1885) ILR 11 Cal. 570 


(4) Ajodhja Nath y Raj Krista, ILR 30 Cal. 481 : (1902) 7 CWN 284 
N. N. Gupta aud N. G. Das .. for the Appellant 


Suprakash Banerjee : seor the Respondent 

The judgment of the Ceurt was as “follows : — 

The defendant-respondent was a tenant in respect of Plot No. 14, 
Interest No. 970, Mouza Konnagar, P.S. Ghatal. According to the plaintiff- 
appellant, in 1960 the Executive Engineer, Irrigation Department, West 
Midanapcre Division had detected that the defendant had erected a str- 
ucture on the said land. The said ‘structure had been erected between 
the fore-shore of the river Si/abati and the right bank embankment of the 
said river and within Chetua Circuit. According’to -the appellant the 
said structure had been coastructed within the limits of the tract included 
in a prohibitory notification under Section 6 of the Bengal Embankment 
Act, 1882, being B.G. Notification No. 79 of ilih March, 1901. The 
defendant was prosecuted under Section 79(b) of the Bengal Embarkment 
Act, 1882 but he was acquitted by the Criminal Court. Thereafter, the 
State of West Bengal instituted the present suit’ for declaration that the 
land was within the prohibited area under Act II of 1882, for recovery 
of possession and for mandatory injunction for removal cf the structure 
erected by the defendant allegedly obstructing the flow of the river, Sila- 
bati. The defendant contested the said suit by filing a written statement. 

2. The learned Munsif, Additional Court, Ghatal decreed the said 
suit in part. He ordered that the plaintiff would .be entitled to remove 
the suit structure and he directed -the defendant to remove the said struc- 
ture and to restore the suit land to its original position within two. months 
failing which the plaintiff would be entitled to apply for exegution of the 
decree. The defendant being aggrieved, preferred an appeal. The 
learned Subordinate Judge, Midnapore allowed the said appeal, set aside 
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the judgment artd decree of the learned Munsif and dismissed the suit. 
The appellant thereafter preferred the second appeal to this Court. 

3. I ‘hold that the suit brought by the plaintiff-State was 
not maintainable in Jaw, although I do not necessarily agree with all 
the reasonings given by the learned Subordinate Judge, Midnapore 
for allowing the appeal and reversing the decision of the learned 
Munsif. The defendant-respondent was admittedly a non-agricultural 
tenant in respect of the suit property. Even assuming that the defendant 
had any statutory obligation under the Bengal Embankment Act, 1882, ` 
not to erect the structure in question and such obligation was enforcible 
by institution of a suit in Civil Court, the State of West Bengal cannot in 
any event pray for declaration of its title and for recovery of possession. 
The non-agricultural tenancy in question was not terminated and the State 
had no right to recover possession even according to the learned Munsif 
who passed a decree for mandatory injunction in favour of the plaintiff- 
State. Section 19 of the Bengal Embankment Act, 1882 provides that 
whenever the Collector be of opinion that the removal of any trees, 
houses, huts-or other buildings, situated between a public embankment 
and.the river, is necessary he should submit a report to that effect to the 
State Government in order that the proceedings may be taken for obtai- 
ning possession of such trees, houses, huts and buildings or land in accor- 
dance with the provisions of the Land Acquisition Act, 1894 or other 
Law for the time being in force for the acquisition of land for public 
purposes. In the instant case, the State Government or its Officers 
including the Executive Engineer, Midnapore Western Division, did not 
take recourse to the provisions of Section 19. j 

4. Section6 of the Bengal Embankment Act, 1882 empowers the 
State Government to declare by Notification in the official gazette the 
limits of any tract within which the provisions of Clause (b) of Section 76 
shall take effect. Section 76 (b) provides for penalty for unauthorised 
interference with the embankment or drainage in prohibited tract. Thus, 
after publication of a prohibitory notification anybody making any 
erection or causing or wilfully permitting any erection to be made within 
the limits of the prohibited tract would be liable, on eonviction, to a fine 
not exceeding Rs. 500/- or in default of payment to imprisonment of 
either description for a period not exceeding six months. Thus, even 
assuming a statutory obligation is created by reasion of publication of a 
notification under Section 6 of the Bengal Embankment Act, 1882, Section 
76 (b) provides a remedy for enforcement of such obligation. Section 79 
of the Act empowers the Magistrate to order for removal of the emban- 
kment or obstruction. or repair the damage, in respect of which convic- 
tion is held within a period to'be fixed in such order. Section 79 further 
provides that if such person neglects or refuses to obey such order within 
the fixed pero the Engineer may remove such embankment or 
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obstruction or repair such damage, and the cost of such removal or repair 
shall be: levied from such person. in addition to any other penalty in the 
manner provided in Sections 386, 387 and 389 of the Criminal Procedure 
Code, 1898. l 


.5. Where in a statute ereating a duty, no special remedy is pres- 
eribed for compelling performance of the said duty or punishing its 
DPeglect, the courts will, as a general rule, presume that the - appropriate 
common law remedy is intended to apply. But, where the statute creating 
the duty also provides a special remedy for its enforcement, the common 
law remedies may be available cumulatively or alternatively to the special 
remedy contained in the statute. The scope and language of the statute 
and considerations of policy and convenience should be considered for 
deciding whether the Act intended the special remedy to be exclusive. 
(See Craies on Statute Law, 6th Edition, Chapter 4, Page 130). 

6. Seetion 76(b) confers power upon the State to prosecute a person 
who makes unauthorised interference with an embankment included in a 
Notification under Section 6. In the instant case, the said power had 
been already once exercised agninst the defendant and he was acquitted by 
the Criminal Court. ; After the said power has been once exercised, I find 
no provision in the Bengal Embankment Act, 1882 authorising the State 
Government to approach the Civil Court in substance for the same remedy 
against the defendant The Magistrate having acquitted the defendant 
ofan alleged offence under Section 76 (b), the State can no longer 
contend that the defendant had contravened S:ction 76 (b) of the Act. 
For this reason alone the present prayer made in the Civil Court for 
demolition of the structure erected by the defendant cannot be sustained. 

7.. The above finding is sufficient for dismissal of this S:cond Appeal. 
But since the Lower Appellate Court had dealt with the scope and effect 
of Section 6 read with Section 80 of the Bengal Embankment Act, 1882. 
I propose to briefly consider the said point. The first part of 
Section 6 prescribes the manner ın which a prohibitory declaration may 
be made, i.e., by publication of a notification in the official gazette. Section 
6 further clearly enacts that such a prohibitory notification would take 
effect one month after the publication of such notification. Publication 
of the said notification in the mode prescribed by Section 80 has been 
held to be only directory and not mandatory. In this connection reference 
may be made to the Division Bench decisions in (1) Lakhmi Kdnta Hazra 
v. Emperor, ILR 46 Calcutta 825: 23 CWN 572 and (2) Superintendent and 
Remembrancer of Legal Affairs, Bengal v. Harakali Biswas and others, 35 
CWN 163. These dec:sions lay down that the provisions of the latter 
part of Section 6 and Section 80 are merely directory. The contrary 
decision in (3) Gobordhone v. Queen Empress, ILR'11 Calcutta 570, which 
was over-ruled in another point in (4) Ayodhya Nath v. Raj Krista, ILR 30 
Calcutta 481 has not been subsequently followed by this Court. 
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8 The Lower Appellate Court has also found that the Executive Engi- 
neer Irrigation Department and not the Collecter having signed the Voka- 
latnama and the plaint of the suit, the suit was not maintainable. There is 
no evidence that the Executive Engineer by any general or special order 
have been unauthorised to sign the plaint or to verify the same. In this 
case Order 27, Rule | of the Code of Civil Procedure was not complied 
with. But, at the same time because of such defects a suit cannot be, 
straight-away dismissed. In any view of the matter, the plaintiff might 
have given an opportunity to rectify these defects which were of formal * 
nature and did not affect the merits of the case. However, as the Second 
Appeal is bound to fail on the ground that the present suit is not maintai- 
nable, this point need net be further persued. 

‘= 9. J, accordingly dismiss the said appeal. There will be no order 


as to costs. - 
N.C.S. 


( CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bankim Chandra Ray 
Decision: August 19, 1977 


Messrs. Hind Wire Industries Ltd .. sos . Appellant 
; Versus 
Uttarpradesh State Electricity Board & Anf.. ... Respondents* 


West Bengal Court Fees Act (10 of 1970), Sec. 7 (iv) ib) & 11— 
Court fees payable in suit for declaration and injorction—W hether plaintiff 
can pat his own yaluation in plaint where relief can be objectively 
valued—Rerlsional power of Court—Interpretation. 

Suits Valuation Act (7 of 1887) Sec, 8- Valuation for purposes of 
jurisdictien. , 

The appellant filed a suit in the City Civil Court, Calcutta, interalia, 
for declaration that the defendant respondent 1 was not entitled to 
enforce and/or give effect to a bank guarantee executed between the 
parties to the suit and to realise the amount ag covered under the bank 
guarantee from defendant no. 2 (Allahabad Bank), in giving effect to the 
said’ bank guarantee, for permanent injunction restraining the defendant 
no. 1: from enforcing and/or giving effect to the bank guarantee executed 
between the parties to the suit on_28.1.75 and from realising the amount 
covered by the bank guarantee from defendant no. 2 in giving effect 
to the said bank guarantee. The suit was valued at Rs. 200/- and in the - 
statement for valuation it was stated that for the purpose of court-fees 


* Appeal from Original Order No. 37 of 1977. 
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and jurisdiction the suit.had been valued at Rs. 200/-, the suit was for 
déclaration and injunction atid the plaintiff had valued the relief at Rs, 
200/- arid that thé plaintiff gave its own valuation undei section Tiv)(b) 
of the West Bengal ‘Court Fees Act and that the court- fees were 
paid accordingly. 


a , The trial court was in doubt as to wheter the présent suit was 
* properly valued and, whether it had the pecuniary: jurisdiction to eater - 


e tam the suit. Having heard the plaintiff on the point at issue, the trial 


court took the view that where the suit was one for injunction restrain- 
ing. ‘defendant no. í from enforcing or giving effect to a bank guarantee 
the value of which was ‘RS. 91 ,900/-, “the valuation a8 given by the plain- 
tiff could not be accepted. The trial court therefore held that the court 
had no“ pecuniary jurisdiction to entertain. the suit and being of that 
opinion, it directed the plaint to be returned to the ee The said 
order was: being-challenged in this appeal. . 


' HELD : The germane issue is aš tô whether the valuation of the relief 
so claimed was validly revised by the court or not. The suit undoubtedly 
comes ‘within ihe purview of sec. 7(iv)(b) of the Court Fees Act and the 
plaintiff is entitled to put its own valuation to the relief claimed by it. It is 
also not in dispute that for the purpose of jurisdiction thé valuation would be 
the same as for the court fees in view of section 8 of the Suits Valuation Act. 
Though the plaintiff is entitled to put its own pages for the reliefs claimed 
ina suit coming under section T{iv)(b). cannot put any arbitrary 
valuation of its own and the valiation so ae an be “subject to revision 
by the court under section 11 of the Court Fees Act which proyides that if 
the court is of opinion that the subject matter of any suit has been wrongly 
Valued it may revise the valuation'and determine the correct valuation and 
may hold such énquiry as it may think necessary for such purpose. 


It is well settled that the valuation is to be determined on the basis of 
the plaintiff's pleading and with reference to the relief claimed by the plain- 
tif Tei also well established that if there be no objective standard of 
valuation of the relief, notwithstanding the power of the court to revise the 
valuation, the court will not do so for the simple reason that the court would 
have no material before it from which it can adjudge the. valuation as given 
by the plaintiff to be erroneous. Such being the accepted principles involved, 
the. short question that arises for. consideration is as.to whether on the plaint 
it can be said that the relief claimed can be valued with reference to ‘any 
objective standard It is contended by the appellant that there is no objec- 
tive standard and there .cannot be any genuine pre-estimation of the plain- 
tiff’s liability with reference to which the relief can be valued. This conten- 
tion isnot at all tenable. How far the plaintiff’s ‘claim would succeed or 
the extent.to which the relief.claimed would be admissible is fot the crite- 
rion of valuation. If the value of the entire relief claimed i in the plaint can 
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be assessed and found out that would be the value of the relief irrespective of 
to what extent such relief would be admissible to the plaintiff on final adjudit- 

cation. So far as the insiant case is concerned, it appears from the plaint 
that the plaintiff is seeking to avoid forfeiture of a sum of Rs. 91, 900/- which 
on the terms of the contract the respondent no. 1 had forfeited. when the 
plaintiff is seeking to avoid forfeiture of such a liquidated amount, that i 
- amount really represents the value of the relief claimed. 


The trial court was right in holding that the valuation as arbitrarily put 
by the plaintiff at Rs. 200/- was not acceptable and that court was within its 
power to revise the same looking at the substance ‘and assessing the relief 
with reference to the objective standard which was well evident on the 
Plaintif’s pleading itself. 


Cases referred to: 

(1) Union of India v. Raman Iron Foundry, AIR 1974 SC 1265 

(2) Narayanganj Central Co-operative Society v. Maulvi Mafizuddin, 
(1934) 38 CWN 589 

(3) Kumudini Kanta Mukherjee y. Municipal Commissioner of Barasat 
Municipality, (1937) 42 CWN 315 

(4) Mohitosh Mukherjee v. Satya Ranjan Chatterji, (1949) 
53 CWN 340 ' 

(5) Urmila Bala Biswas v. Binapani Biswas, (1937) 42 CWN 192 

(6) Harihar y. Shyamal, ILR 40 Cal. 615 
(7) Shamser Singh v. Rajinder Prasad, AIR 1973 SC 2384: 1973 (2) 


SCC 524 
Amiya Kumar Basu, Malay Kumar Basu, S. L. Bidasaria and 
L. P. Agarwalla 583 — ... for the Appellant 
Dipankar Gupta and Ranen Mitra ee ... for the Respondent no. 1 


The judgment of the Court was as follows :— 


Sea, J.: In this appeal, the plaintiff is challenging the validity of 
an order dated July 19, 1976, passed by the Learned Judge, 10th Bench, 
City Civil Court at Calcutta in Title Suit No. 181 of 1976 whereby the 
Learned Judge directed the plaint to be returned to the filing lawyer for 
presentation before the appropriate court on the view that the said court 
has no pecuniary jurisdiction to entertain the suit. 


2. In terms of a contract entered into between the plaintiff/appellant 
and the first respondent (defendant No. 1) the plaintiff supplied to the 
said respondent some amount of G. S. wire. Under the terms of the said 
contract, the plaintiff was entitled to 100% payment against the railway 
receipt along with other necessary documents presented through the bank 
on furnishing a consolidated bank guarantee for 10% value of the order 
from a scheduled bank of India duly executed in terms of the agreement. 
Admittediy such a bank guarantee was furnished by the plaintiff and the 
defendant/respondent No. 2 Allahabad Bank fora sum of Rs. 9] ,900/- 


a 
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on January 28, 1975. The guarantee bond provided that in consideration 
of the premises the guarantor undertakes that the contractor shall duly 
supply the materials of correct quantity and strictly in accordance with the 
contract failing which the guarantor shall pay to the purchaser on demand 
such amount or amounts as the guarantor may be called upon to pay to 


ethe miximum aggregate of the aforesaid sum ef Rs. 91,900/-. The bond 


further provided that the guarantor shall pay to the purchaser on demand 


* the aforesaid sum without demur and without requiring the purchaser to 


invoke any legal remedy that may be available to it to compel the 
guarantor to pay the same orto compel such performance by the con- 
tractor provided that where the guarantor considers the demand of the 
purchaser unjustified it shall nevertheless pay the same though under 
protest to the purchaser and shall not withhold any payment on that 
account. — 

3. A dispute arose between the plaintiff/appellant and the first 
respondent on the point as to whether the plaintiff/appellant bad duly 
fulfilled its obligation under the contract and strictly in accordance there- 
with or not and the first respondent forfeited the bond and called upon 
the guarantor defegdant/respondent Allahabad Bank- to remit the afore- 
said sum of Rs 91,900/-. In the aforesaid background, the plaintiff/ 
appellant instituted the aforesaid suit, being Title Suit No. 181 of 1976 
in the City Civil Court of Calcutta. The plaintiff pleaded that there had 
been due cempliance on his part of the terms ef the contract, and as 


= such, there exists no ground for forfeiting the bond. It was alleged on 


the otherhand that bills to the tune of Rs. 1,53,101.10 presented by the 
plaintiff/appellant stood unpaid by the first respondent. Accordingly, it 
was Claimed that the first respondent “is not entitled to enforce and/or 
to give effect to the bank guarantee dated 28 1.1975 and to realise the 
amount as covered under the bank gurantee from defendant No. 2 in 
giving effect to the bank guarantee”. The plaint then proceeded to recite 
“In view ef the circumstances tha plaintiff is entitled to get a decree for 
declaration, that the defendant is net entitled to enforce and/or to give 
effect to the bank guarantee executed bstween the parties to the suit on 
28.1.1975 and to realise the amount as covered under the bank guarantee 
from defendant No. 2in giving effect to the said bank guarantee. The 
plaintiff is further entitled to get a decree for permanent injunction 
restraining the defendant No. L from enforcing and/or giving effect to 
the bank guairantse executed between tha parties to the suit on 28.1.1975 
and from realising the amount as covered under the bank’guarantee from 
defendant No.2 in giving effect to the said bank guarantee’. On the 
pleadings as aforesaid, -the plaintiff prayed for declaration and injunction 
on terms, as aforesaid. The suit was valued at "Rs. 200 and in the 
valuation statement it wis stated that for the purpose of court fees and 
jurisdiction the suit is valued at Rs. 200/-; the suit is for declaration 
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and injunction and the plaintiff values the relief at Rs. 200/- and that the 
plaintiff gives its own valuation under section 7(iv)(b) of the West Bengal 
Court Fees Act and the court fee is paid accordingly. 


4. The court below entertained doubt as whether the suit had been 
properly valued and whether it had pecuniary jurisdiction to entertain the 


suit or not. Having heard the plaintiff on that issue, the court took the . 
view that when the suit is one for injunction restraining the defendant: 
No. 1 from enforcing or giving effect to a bank guarantee the value of ° 


which is Rs. 91, 900/-, the valuation as given by the plaintiff cannot be 
accepted. It was, therefore, held that the court. had no pecuniary jurisdic- 
tion to entertain the suit and accordingly the plaint was directed-to be 
returned obviously in terms of Order 7 Rule 10 of the Civil Procedure 
Cede and such an order is being challemged in this appeal. 


5. Mr. Basu appearing in support of this appeal has raised two 
points. Firstly, it had been contended by Mr. Basu that until the liability 
of the plaintiff/appellant is adjudicated upon either ina suit or in an 
arbitration proceeding nothing would be payable to the first respondent 
and the first respondent had no right to forfeit the entire bond and claim 
the ameunt to be paid by the guarantor tothe said respondent. Strong 
reliance is placed by Mr. Basu on the decision of the Supreme Court in 
the case of (1) Union of India v. Raman Iron Foundry, AIR 1974 SC 1265 
and it is contended that on principle there is no difference between the 
sald case and the case now under consideration. Secondly, Mr. Basu has 
contended that the learned judge in the court below went wrong in thin- 
king that the value of the suit would be Rs. 91,900/- wholly overlooking 
the fact that there being no objective standard of valuation, the plaintiff/ 
appellant was within his rights to put his own valuation under sec- 
tion 7(iv) of the West Besgal Court Fees Act, 1970. According te Mr. 
Basu the suit ceuld not have been valued on any pre-estimate of the 
plaintiff/appellant’s liability under the contract which had not been 
adjudicated upon. 


6. The two points thus raised by Mr. Basu has been contested b 
Mr. Gupta appearing on behalf of the first respondent. According to 
Mr. Gupta, the learned judge in the court below was well justified in 
coming to his conclusion that the relief claimed by the plaintiff in the 
present case is capable of being valued and such value must be Rs.91,900/- 
since such is the amount which the plaintiff claims the first respondent 
is not entitled to realise from the guarantor whe holds the same as 
security. Aceording to Mr. Gupta, itis nota case where there is no 
objective standard of valuation so that the court was well justified in 
revising the yaluation as put by the plaintiff/appellant. 


7. In our opinion, it is the second point raised by Mr. Basu which 


has some importance and bearing on the issue now under consideration. 
: 


oe 
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So far as the first point raised by Mr. Basu is concerned, in Raman Iron 
Foundary’s case the Supreme Court was interpreting clause 18 of the 
contract involved in the said case which in prescribing a mede of recovery 
provided that whenever any claim for payment of a sum of money arises 


out of or under the contract against the contractor the purchaser shall be 
entitled to recover the same by appropriating in whole or in part the 


è security, if any, deposited by the contractor or by appropriating any sum 

, due or which at any time thereafter become due to the contractor under 
the contract’ or any other contract with the purchaser. It was held that 
the term ‘any claim for payment of a sum of money’ in the said clause 
really meant claim for a sum which is presently due and payable by the 
contractor and not merely a elaim for damages for breach of the contraet. 
Here, however, the terms of the contract are materially different and I 
am unable to accept the centention of Mr. Basu that on principle there is 
no difference between the case now under consideration and the one 
under consideration by the Supreme Court. That apart, in our opinion, 
on the plaint and on the reliefs claimed in the present suit, the aforesaid 
point has no material bearing. In this suit, the plaintiff has not come 
with any prayer for a declaration that in the absence of: any adjudication 
of the plaintiff’s liability the first respondent is not entitled to forfeit the 
bond or realise any amount. On the other hand, the plaintiff’s’ specific 
case is that on his part there has been due compliance with the terms of 
the contract, and as such, there exists no ground for forfeiture of the bond 
at all. The plaintiff has accordingly prayed fora relief by way of a decl- 
aration that the first respoadent is not entitled to enforce the guarantee 
or to realise the amount covered by the bond from the guarantor and for 
a permanent injunction restraining such enforcement and realisation and 
the question is as to whether the court can revise the plaintiff’s valuation 
of such a relief. : 

8. In our opinion, the germane issue is as to whether the valuation 
of the relief so claimed was validly revised by the Court or not. The suit 
undoubtedly comes within the purview of section 7(iv) (b) of the Court 
Fees Act, as aforesaid, and the plaintiff is entitled to put his own valuation 
to the relief claimed by him. It is also not in dispute that for the purpose 
of jurisdiction the valuation would be the same as for the court fees in 
view of section 8 of the Suits Valuation Act. Though the plaintiff is 
entitled to put his own valuation for the reliefs claimed in a suit coming 
under section 7(iv) (b), he cannot put any arbitrary valuation of his own 
and the valuation so put would be ‘subject to revision by the court under 
section 11 which provides that if the court is of opinion that the subject 
matter of any suit has b2en wrongly valued it may revise the valuation 
and determine the correct valuation and may hold sugh enquiry as it may 


think necessary for such purpose: - _ 
9. It is well settled that the -valuation is to be determined on 
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the basis of the plaintiff’s pleading and with reference. to the relief 
claimed by the plaintiff. It is also well settled that if there be no 
objective standard of valuation of the relief, notwithstanding the 
power of the court to revise the valuation, the court will never do so 
for the simple reason that the court would have no material before it 
from which it can adjudge the valuation as given by the plaintiff to be 


erroneous. Such being the accepted principles involved, the short ques-. 


tion that arises for our consideration is as to whether on the plaint it can 
be said that the relief claimed can be valued with reference to any objective 
standard. Mr. Basu has contended that there is no objective standard. 
On the adjudication sought for by the plaintiff, according to Mr. Basu, 
the plantiff’s liability may be considered to be nil or Rs. 5,000/- or Rs. 
10,000/- or any other amount. Therefore, there cannot be any genuine 
pre-estimation of the plaintiff’s liability with reference to which the relief 
can be valued. Weare, however, unable to accept this contention of 
Mr. Basu. How fara plaintiff's claim would succeed or the extent to 
which the relief claimed would be admissible is not the criterion of valua- 
tion. In our opinien, jf the value of the entire relief claimed in the suit 
gan be assessed and found out that would be the value of the relief 
irrespective of te what extent such relief would be admissible to the 
plaintiff on final adjudigation. Here, in the present case, reading the 
plaint in its substance it is quite evident that the plaintiff ig seeking to 
avoid forfeiture of a sum of Rs. 91,900/- which on the terms of the 
contract the first respondent had forfeited. When the plaintiff is seeking 
to avoid forfeiture of such a liquidated amount, that amount really 
represents the value of the relief claimed. 

10. Strong reliance is placed by Mr. Basu on the Full Bench 
desision of this court in the case of (2) Narayanganj Central Co-operative 
Society v. Mafizuddin, 38 CWN 589 in support of his contention that the 
present suit being one answering the description specified im section 7(iv) 
(c) of the Court Fees Act, 1870, the valuation put by the plaintiff should 
be aecepted as final and the court cannot revise it since no standard for 
such revision have been laid down by framing of appropriate rules under 
section 9 of the Suits Valuation Act. The Full Bench decision has to be 
read very carefully to appreciate the true import thereof. The Full Bench 
approved that-amongst the dissenting views according to which the court 
had the power to revise or correct the valuation given by the plaintiff in 
his plaint. No doubt it was also held that though possessed of such 
powers until the aetual standards are laid down by appropriate rules fra- 
med under section 9 of the Suits Valuation Act, it would not be possible 
for the court to exercise this power except in those classes of cases falling 
under the clause in which the valuation made by the plaintiff is illegal, 
palpably absurd, manifestly illogical and arithmetically wrong. The 
exceptions pointed out by the Full Bench are important and they make 
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-it abundantly clear that there may be cases coming within the aforesaid 
clause of section 7 where even in the absence of appropriate rules beirg 
framed under section 9 of the Suits Valuation Act, the court may revise 
the valuation if the court finds on the plaint the valuation given by the 
plaintiff to be palpably. absurd or manifestly tlogieal. The above Full 
Bench decision came to be consi ered by this court in the case of (5) 
Kumudini Kanta Mukherji v. Municipal Commissioner of Barasat Munict- 

* pality, 42 CWN 315 and (4) Mohitosh Mukherji v. Satya Ranjan 

e Chatterji, 53 CWN 340 where it was pointed out that if there is an 
objective standard available, the court can make an enquiry under section 
8(c) of the Court Fees Act, 1870, which corresponds to section 11 of the 
present Act and correct the valuation of the plaintiff in accordance with 
this objective standard. Asa matter of fact, S. K. Ghosh, J. one amongst 
the learned Judges constituting the Full Bench deciding the case of 
. Narayangange Co-operative Society in a later case himself revised the 
plaintiff’s valuation even though the suit was one within the purview of 
the aforesaid clause of section 7 (See—(5) Urmila Bala Biswas v. Bina- 
pani Biswas— 42 CWN 192). 


11. Such being the position,’ the Full Bench decision of this court 
relied on by Mr. Basu is no authority for a propesition that in case of a 
suit of the present nature, the valuation given by the plaintiff would 
always be firal or birdirg on the court irrespective of all consideration. 
On the other hand, if it can be found on an objective standard available 
to the court that the valuation as given by the plaintiff bears no relation 
to the real value of the relief then certainly the court can revise the valua- 
tion. It can legitimately be said that where the relief sought can be found 
to have areal money value which can be objectively ascertained that 
value is the value of the relief and any other value ascribed to it is arbitary 
and manifestly illogical. This court in (6) Harihar v. Shyamlal, ILR 40 
Calcutta, 615 observed, “It has been contended that the court could not 
question the value put on the reliefs claimed. I think that this cannot be 
argued where it is shown on the face of the plaint that the value put on 

‘the relief is too small”. Applying the principle as above, it must be held 
that this case is not one -where there is no objective standard for valuing 
the relief because for reasons given by us we find the relief claimed is in 
respect of a liquidated amount and to value such relief at any figure ether 
than the said amount would be patently illogical. 

12, The -view we take finds support from the decision of the 
Supreme Court in, the case of (7) Shamser Singh v. Rajinder Prasad, 
AIR 1973 SC 2384 relied on by Mr. Gupta appearing on behalf of the 
respondents. In this case it was held that a suit by a Hindu son against 
his father and the mortgagee decree-holder fcr a declaration that the 
mortgage executed by the father in respect of the joint faily property 
was void with consequenuat relief is a suit in which ad valorem court fee 
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is payable on the amount due on the mortgage though it comes under 
section 7(iv)(c) of the Court Fees Act 1870. Mr. Basu wanted to dis- 
tinguish. this decision of the Supreme Court by pointing out that it was 
not a case of valuation of the suit for the purpose of jurisdiction at all 
but it should be remembered that the valuation for the purpose of juris- 
diction would be the same as forthe court fees. What is important in 
this decision of the Supréme Court is the fact that the Supreme Court dide 


not accept the valuation as put by the plaintiff though the suit was one, 


under section 7(iv)(c) but-upheld the revision thereof with reference to 
the objective standard available. It is to be noted that the Supreme 
Court did not rest its decision on the local amendment but proceeded to 
find out the value of the relief with reference to its objective standard 
by reading the plaint in its substance. 

13.’ Such being the position, we-feel no hesitation in upholding the 
view taken by the learned judge in the trial eourt that the valuation as 
arbitrarily put by the plaintiff in the present case at Rs. 200/- is not 
acceptable to the court and the court was well within its power to revise 
the same looking at the substance and assessing the relief with reference 
to the objective standard which is well evident on the plaintiff's pleading 
itself, ~ 
14. In the result, the appeal fails and is dismissed. There will be 
no order as to costs. B 

15. As prayed for, let the operation of this order remain stayed for a 
period of four weeks from date. ' 

Ray, J. : I agree. 


T. K. M. 
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{[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookeryi 
Decision: August 3, 1977 
Uma Rajeswarrao Patra es a ... Petitioner 
Versus 

Union of India & Ors. a P Respondents* 

Customs Act (52 of 1962) Sees. 110 & 124—Seizare of goods— Pro- 
. per officer having reason to believe that any goods are liable to confiscation 
—Sub-Sec. (2)—Return of seized goods where no notice under Seo. 124(a) 
within 6 months of seizure is given—-Mandatory provision— Extensi 
time .by Colleetor under proviso to S. 110(2)—Failure to give notice 
u/s. 124(a) gs contemplated by See. 110(2)—Effect— Interpretation. 

In the -instant case, the principal question of law which arises is : 


*Ciyil Rule no. 860 (w) of 1973 
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Where the detention of goods seized is unlawful, whether such goeds are 
liable to be confiscated in an adjudication proceeding purported to have 
been initiated under the Customs Act 1962. 

HELD: Section 110(2) of the Customs Act has been incorporated 
in the 1962 Act. No such provision was there in the old Sea Customs Act 
of 1878. Upon a reasonable belief that certain goods are liable to confis- 
ecation, the Customs Officer is empowered to seize such goods from any 


, person, The power of seizure founded on the mere reasonable belief is 


however an extraordinary power. Six months time has been provided to 
complete the enquiry and to collect materials in support of the officer’s 
reasonable belief that the seized goods are liable to confiscation. If within 
the said period, prima fucie evidence for confiscation is not avatlable, and 
at the same time if the Officer concerned thinks that further investigation 
Into the matter is necessary, the Collector of Customs, an officer superior in 
rank, ‘under proviso to section 110(2), may extenda further period of six 
months. But the power under the proviso is to be exercised quasi-judicially 

The appropriate Customs Officer may exercise his power of seizure 
under section 110(1) on the basis of his reasonable belief but the power of 
granting extension of the period for the purpose of giving notice under sec- 
tion 124(4) is to be exercised only “on sufficient grounds to be shown”. 
That expression envisages some sort of an enquiry on facts to be placed 
before the authority concerned for determination on such facts. The order 
for extension of time is not to be made mechanically. The power under-sub- 
sec. (1) cannot be equated with the power under the proviso to sub-sec (2) of 
section 110 of the Act. 

The obvious object behind Section 110(2) of the Act is that a citizen 
should not be deprived of his right to property indefinitely upon the mere 
reasonable belief of a Customs Officer that his property might be confiscated 
under the Customs Act. That is why a period of six months is prescribed 
by the legislature to enable the authority concerned to make out a prima facie 
case for confiscation of the goods already seized. In otherwords, if within 
the said period of six months the Officer concerned fails to make out a prima 
facie case in support of his reasonable belief that the goods are liable to 
confiscation, the goods seized should be returned to the person from whose 
custody they were seized. 

The power of confiscation is not restricted only to the goods seized In 
sections 111, 112 and 124 the words “any goods” and ‘any person” are 
used. “These words can not be given a restricted meaning. Moreover an 
order of confiscation rests on, the theory of “offending goods”, where goods 
have been unlawfully -imported those- goods become the “offenders? and 
they are liable to be confiscated without any obligation of finding out the 
actual importer.” But for the purpose of confiscation of goods, physical 
existence of the goods is necessary when the seized goods.are returned to the 
owner, in that case, the returned goods lose the character of the “offending 
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goods” and as such those goods could not be confiscated. It is true that 
section 110 and Sec. 124 are two independent sections and the, time limit 
as méntigned in section 110(2) does not control the issuance of the notice 
uader section 124 But still then, there is a connecting link between the 
notice of confiscation of the goods and the retention of the seized goods. © 


In the instant case, it appears that no notice under section 124 of thee 


Act was issued within six months from the date when the goods were seized. 


The Collector of Customs also did not extend the six months time after ° 


affording the owner of the goods a reasonable opportunity of being heard. 
Undoubtedly where seized goods are be retained the authority concerned 
must take recourse to the two conditions mentioned in Section 110 of the Act. 
The two conditions are: (a) When notice under Section 124 is given with- 
in the period of six months from the date of seizure of the goods; (b) When 
the Collector after hearing the owner of the goods seized extends the said 
period of six months. Apart from these two conditions, there is no other 
provision in the Act which empowers the Customs to retain the seized goods. 
The provisions of Section 110(2) are mandatory —the goods “shall” be 
returned to the person from whose possession they were seized. Where under 
the law the goods ‘‘shall be returned”, such good retained unlawfully, cannot 
be confiscated under the provisions of the Act. The goods which ought to 
have been returned under the law were retained by the customs in the instant 
case, contravening the mandatory provisions of Section 110(2) of the Act. 
Tt ts well settled that a statutory authority exercising statutory powers can 
not act contrary to law. There can not be any decision in adjudication pro- 


--czedings under the Act if any inherent nullity lies at the very root of the 


said proceedings. A quasi judicial authority in exercising quasi judicial 
powers cannot take advantage of its own illegality. The whole object of 
Section 110(2) of the Act becomes nugatory and meaningless, if by con- 
travening the mandatory provisions of the Statute the Collector of Customs 
confiscates the goods seized which he has no right to retain and must have 
been returned to the owner long before. 

That being the position in law, the umpugned order of confiscation 
made by the Collector of Central Excise and Customs, the appellate order 
made by the Central Board of Excise and Customs and the reyisional order 
made by the Secretary to the Government of India under Section 131 of the 
Customs Act are quashed by a writ of certiorari 

Cases referred to : 

(1) Collector of Customs and Central Excise, Somajiguda y. Amrutha- 
lakshmi, AIR 1975 Mad 43 : (1974) 2 MLJ 55 

(2) All India General Transport Corpn. v Collector of Central Customs, 
(1974) 79 CWN 663 l 

(3) Bholanath Karmakar v. Union of India, 1976 CHN 889 

(4) Assistant Collector of Customs v. Charan Das Malhotra, 
AIR 1972 SC 689 | 
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(5) _ Ambala Morarji Soni v. Union of India, AIR 1972 Gujarat 126 
Samarendra Kumar Datta and Tarak Banerjee... ... for the Petitioner 
Surathi Mohan Sanyal ve aa ... for the Respondents 

The judgment of the Court was as follows :— z 

This Rule is directed against an order in revision dated 29th August, 
1971 passed by the Central Government under Section 131 of the Customs 
“act. The petitioner is a businessmin dealing in various goods including 

ə comphor and cloves. 

2, On 15th of January, 1956 the officers of Customs and Central 
Excise, Kakinada (Andhra Pradesh) seized eight bags of cleves from one 
Aminchand of Pithapuram (Andhra - Pradesh). The said cloves were 
purchased by the petitioner from one Jaichand Lal Sethia of 9, Dacres 
Lane, Calcutta who despatched the said goods to the petitioner by railway 
and the same was held by Aminchand as an agent of the petitioner. On 
28th of February, 1965 the Inspector of the Customs and Central Excise, 
Somp2ta (Andhra Pradesh) seized from the house of one Pydisathi Vigno- 
sham of Kanchili (Andhra Pradesh) eight bags containing ‘Lion Brand 
comphor-weighing 451-05 kgs. The petitioner purchased the said indege- 
neous Lion Brand comphor from one Somchand Sanghvi of 3, Amratolla 
Street, Calcutta who booked the said goods to the petitioner and the same 
was kept by the patitioner in the house of his relative, the said Pydisathi 
Vignesham. On the 12th of November, 1965 the Superintendent of Cus- 
toms issued a show cause notice calling upon the petitioner to show cause 
why the compher would not be ‘confiscated rendering the. petitioner liable 
to penalty under section 112 of the Customs Act, 1962. A similar notice 
of show cause was issued on the 23rd of. December, 1965 with respect to 
the cloves. On the 6th of April, 1966 the petitioner replied to the said 
show cause notiees. On 23rd December, 1966 -bolh the goods were con- 
fiscated by the Collector of Central Excise and Customs under section 
111(d) of the Customs Aot, 1962 and a personal penalty of Rs. 1000/- 
was imposed upon the petitioner..On the 24th of May, 1971 the petitioner 
preferred two appeals against those orders of confiseation and imposition 
of penalty. By an order dated 31st: May, 1971. the Member of Central 
Board of Excise and Customs affirmed the order, of confiscation but set 
aside the personal penalty of Rs. 1000/- imposed upon the petitioner. On 
the 6th August, 1971 the ‘petitioner preferred a revisional application 
under section 131 of tha Customs Act.. By an ‘order dated 29th August, 
1972 the Secretary to the. Government of India, ‘Ministry of Finance, 
Dzpartment of Revenue and Insurance rejected the petitioner’s said appli- 
cation. The petitioner being aggrieved, moved this Court under Art. 226 
of the Constitution and obtained the. present Rules. „An interim order 
was also granted to this effect that in the event the Rule suceeeds ultima- 
tely, the respondents should be bound to refund the sale proceeds of the 
goods without recourse to a separate proceeding. 
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3. Mr. Datta, appearing on behalf of the petitioner has raised only 
one point. It is contended that in the instant case no notice under Section 
124 of the Customs Act, 1962 was given within-six months of the seizure 
of the goods. The said period of six months was also not extended under 
the proviso to Section 110 (2) of the Act. So, after the expiry of the said 
six months, the retention of the seized goods in the custody of the 
Customs was illegal and without jurisdiction as the same was in centrave, 
ntion of sub-section (2) of Section 110 of the Act. According to Mr. 


Datta, such goods which were illegally detained, could not be confiscated ° 


under Section 111(b) of the Act, in an adjudication proceeding, upon a 
notice under Section 124 of the Act. The right to restoration of the 
seized goods is a civil right which accrues to the owner of the goods on 
the expiry of the six months, if within that period either no notice under 
section 124 is issued or the said period is not extended after giving the 
owner a reasonable opportunity of being heard under the proviso to 
section 110 (2) of the Act.The Customs Authority could not confiscate the 
said goods illegally which were liable to be returned under section 110(2) 
of the Act and thus would defeat the vested civil right of the petitioner. 

4. Mr. Sanyal appearing on behalf of the respondents contended 
that two sections, section 124 and section 110 are independent. Scction 110 
is restricted to the seizure and detention of the goods for a period specified 
and has nothing to do with the power conferred on the authority under 
section 124 of the Customs Act. He relied upon a decision of a Division 
Bench of the Madras High Court, (1) The Collector of Customs and Cen- 
tral Excise, Somajiguda, H. yderabad y. Amruthalakshmi and others, 
AIR 1975 Mad. 43. Mr. Sanyal has also relied upon a decision of a single 
Judge of this court in (2) All India General Transport Corporation v. Coll- 
ector of Central Customs & ors, 79 CWN 663. 

5. In All India General Transport Corporation’s case the order of 
confiscation was not challenged but it was contended that the entire pro- 
ceeding was illegal and without jurisdiction inasmuch as the show cause 
notice itself was issued on an extension of time granted under an ex-parte 
order of the Collector made under the proviso to section 110 (2) of the 
Act and the petitioner’s appeal before the Central Board of Revenue had 
wrongly been dismissed for non-fulfilment of an obligation imposed as a 
result of an ex-parte order refusing the petitioner's prayer for relief under 
the proviso to section 129 (1) ef the Act. In that case Anil K. Sen, J. 
observed that section 110 is under Chapter XIII which deais with only 
search seizure and arrest. Sub-section (1) of Section 110 authorises 
the proper officer to seize any goods which he has reason to believe are 
liable to confiscation having been imported illegally and in contravention 
of a prohibjtien. This is am ancilliary power to the power ef conducting 
searches under the other provisions of the said Chapter. Sub-section (2) in 
order to bring in a balance between the authorities’ power of search and 
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seizure and individual’s right to the goods seized, lays down a limitation 
that the goods so seized, are liable to be returned on the expiry of six 
months from the date of the seizure, if in the meantime, a notice under 
section 124 (1) for confiscation had not been issued. Time so specified, 
is not a time limit for initiation of a proceeding for confiscation or imposi- 
tion of penalty ; it is, on the other hand, a limit of time up to which goods 
can be held back without issuing a notice under section 124{a). Proviso 
to Section 110 (2) when it speaks of extension by order, only means. exte- 
nsion to validate the detention of the goods and not for any other pur- 
pose. Provisions for the proceeding for confiscation and imposition of 
penalty are in a different chapter, namely, Chapter XIV. Neither section 
111 which imposes the liability for confiscation nor section 112 which 
imposes the liability for penalty provides for any limitation. Neither does 
section 124 itself provides any limitation for a proceeding thereunder. As 
a matter of fact the statute no where contemplates any limitation in res- 
pect of enforcement of these liabilities and it would not be proper to read 
the limitation prescribed by Section 110(2) as a limitation for a proceeding 
under section 124. 


6. The Division Bench of the Madras High Court held in AIR 
1975 Madras 43, that a notice under section 124(a) as contemplated by 
section 110(2) of the Customs Act has to be given within six months of 
the seizure of the goods which period can be extended by the Collector for 
another six months, Ifthe notice is given during this period or if the 
notice is otherwise invalid the department cannot retain the goods. But 
that does not take away the power of the department to proceed on with 
confiscation and penalty proceedings under section 124 or -to lodge a 
prosecution in a criminal court. Two sections are independent. Section 
110 is restricted to the seizure and detention of the goods for the period 
specified and has nething to do with the power conferred upon the 
authority under section 124 or other provisions of the Act. 


7. In that case it was urged that extending the period of notice 


~ under the proviso to section 110 was not in accordance with law and as 


such further proceedings taken by the Collector of Customs under section 
124 of the Customs Act was illegal and without jurisdiction. The 
learned single Judge set aside the order of confiscation of 450 wrist 
watches and imposition of penalty upon the view that a vested right 
has been created in favour of the owner of the goods when a show-cause 
notice was not given within six mouths. On Appeal the order of the 
learned single Judge was set aside by the Division Bench. 

8. In (3) Bholanath Karmaker v. Union of India, 1976 CHN 889, the 
question for determination was, whether the seized gold could be confis- 
cated under section 79 of the Gold (Control) Act when notice under 
section 71 of the Act was not given Within the period of. six months from 
the date of the seizure of the gold in view of second proviso to section 79 
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of the Act. Sectien 79 of the Gold (Control) Act is in terms identical 
with the provisions of section 110 read with seetion 124 of the Customs 
Act. 

9. It is well settled after the decision of the Supreme Court in (4) 
Charandas Malhotra's case (AIR 1972 SC 689) that section 110 (2) does 
not lay down any period within which the notice required by it has to be 
given. The period laid down in Section 110(2) affects only the seizure of 
the goods and not the validity of the notice under section 124. 


10. With respect, L agree with the view of A.K. Sen, J. in All India 
Transport Corporation’s case (supra), that the times so specified in 
Section 110(2) is not a time-limit for initiation of the proceedings for 
Imposition of penalty ; it is on the other hand, a limit of time upto which 
the goods can be held back without issuing notice under section 124(a). 


11. In the instant case the real question for determination js that, 
where detention of the goods are unlawful, whether such goods could be 
confiscated in an adjudication proceeding. 


12 Section 110(2) has been incorporated in the 1962 Act. There 
was no such provision in the Old Sea Customs Act of 1878. Upon the 
reasonable belief that certain goods are liable to confiscation, an Officer of 
the Customs has given power to seize such goods from any person. That 
power of seizure founded on mere reasonable belief is obviously an extra- 
ordinary power. Six months time are given to complete the enquiry and 
to collect evidence and materials in support of the said officer’s reasonable 
belief that seized goods are liable to confiscation. If within that period 
prima facie evidence for gonfiscation is not collected, but at the same time 
if the proper officer thinks that further investigation into the matter js 
necessary, the Collector of Customs, an officer superior in rank, under 
proviso to section 110(2), has been piven the power to extend the period for 
further six months. In dealing with the said powers under the proviso, 
the Supreme Court observed in Malhotra’s case that such power is quasi- 
judicial and at any rate one requiring a judicial approach. 


13. While the power of seizure in sub-section (1) of section 110 
can be exercised on the basis of reasonable belief on the part of the 
concerned officer but the power of extending the period to give notice 
under section 124(1) is to be exercised only “on sufficient grounds to be 
shown.” The expression envisages at least some sort of an enquiry bn 
facts to be placed before the-authority and determination by him o 
these facts. Extension order is not to be passed mechanically. The 
power under sub-section (1) cannot be equated with the power under 
the proviso to sub-section (2) of seetion 110. 


14, The object of enacting section 110(2) of the Act is that a citizen 
should not be deprived of his right to property indefinite] y upon mere 
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reasonable belief of an officer of the Customs that his property might be 

confiseated under the Act. Accordingly, six months time was fixed by 

dhe Legislature to make out a prima facie ease for the purpose of confis- 

cation of the goods. If within that period the concerned officer fails to 

make outa a prima Jacie case in support of his reasonable belief that the 

goods are liable to confiscation, in that case, the goods shall be returned 
e40 the person from whose possession they were seized. 


15. The power of confiscation is not restricted only to the seized 
goods. In sections 111, 112 and 124 the words “any goods” and ‘any 
person” are used. These words cannot be given a restricted meaning. 
Moreover, an order of confiscation rests on the theory of “‘offending 
goods”. Where the gocds have been unlawfully smported, those goods 
become the ‘‘cffencer’-and they might be confiscated without finding 
out the actual importer. But for the purpose of confiscation of the goeds 
physical existence of the goods are necessary When seized goods are 
returned to the owner, in that case, the returned goods lose the character 
of “offending goods” and as such these goods could note confiscated. It 
is true that section 110 and section 124 are two independent sections and 
time-limit as specified in sub-section (2) of section 110 does not con- 


_ trol the issue of notice under section 124. But even then there is a 


connecting lirk between the notice of corfiscation ‘of the goods and 
retention of the seized goods. 


16. In Charandas Malhotra’s case, AIR 1972 SC 689, the Supreme 
Court observed that the right to restoration of the seized goods is a civil 
right which accrues on the expiry of initial six months and which is 
defeated on an extension being granted, even though such extension is 
possible within a year from the date of the seizure of the goods. Conse- 
quently, such a vested eivil right in the respondent canrot be defeated by 
anex-parte order of extension of time by the Collector. l 


17. In. (5) A. M. Soni v. Union of India, AIR 1972 Guj. 126, a 
Division Bench of the Gujarat High Court following the decision of the 
Supreme Court in Charandas Malhaira’s ease held that a right to get 
back the seized goods was vested in the petitiorer and as such it was not 
open to the authorilies to proceed with the confiscation or imposition of 
penalty under the Customs Act or the Gold (Control) Act upon the show- 
cause notices. It was further held that the petitioner was entitled to the 
return of all the- seized goods and accordingly a wiit of Mandamus was 
issued directing the -respoi dents to hai Cover the possession and the 
custody of the seized goods to the petitioner. 

18. Following the above decision of the Gujarat High Court, in 
Bholanath Karmakar’s case (Supra), I quashed the order of confiscation 
and directed the respondents to hardover possession and custody of the 
seized gold to the petitioner. ], however, did rot quash the personal 


penalty imposed upon the petitioner. In my opinion, even when the goods 
ê 
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are returned to a person from whose possession the goods were seized 
under section 110(2) of the Act, there is no bar to issue a notiee under © 
section 124 of the Act and impose a personal penalty or any other penalty 
upon the petitioner. A notice under section 124 can be issued either for 
penalty or for confiscation. Unless the goods are ‘available, they could 
not be confiscated. But in such a case there is no bar in imposing personal 
penalty upon the petitioner. 


19. It appears that against my decision in Bholanath Karmakar's 
case, an appeal was preferred by the Union of India to the Appeal Court. 
The Division Bench of this Court allowed the appeal and discharged. the 
Rule on another ground, viz. that without taking recourse to an appeal as 
provided in the Act, the petitioner’s application under Article 226 of the 
Constitution was not maintainable. My decision, however, has not been 
. set aside by the said Division Bench. 


20. With due respect I am unable to share the view of the learned 
Judges of the Division Bench of the Madras High Court. 


21. Now coming to the facts of this case, it appears that no 
notice under section 124 was given within six months of the seized 
goods. The Collector of Customs also did not extend the period after 
giving the owner of the goods a reasonable opportunity of being heard. 
Two conditions have been laid down in Section 110 when the seized goods 
can be retained. (a) When notice under Section 124 is given within a 
period of six months from the date of the seizure of the goods. (b) When 
the Collector after hearing the owner of the goods extends the period of 
six months. Besides these there is no other provision in the Act which 
empowers the Customs to retain the seized goods. The provisions of 
Section 110/2) are mandatory—the goods “‘shall” be returned to the person 
from whose possession they were seized. 


22. Where under the law the goods ‘“‘shall be returned’, in my 
view, such goods retained unlawfully, could not be confiscated under the 
Act. The goods which must have been returned under the law were 
retained by the Customs contravening the mandatory provisions of Sec- 
tion 110(2) of the Act. A statutory authority exercising statutory power 
cannot act contrary te law. There could not be any decision in an 
adjudication proceeding under the Act if inherent nullity lies at the very 
root of the said proceeding. A quasi-judicial authority in exercising 
quasi-judicial powers cannot take advantage of its own illegality. The 
whole object of Section 110(2) of the Act becemes nugatory and mean- 
ingless, if by contravening the mandatory provisions of the statute the 
Collcetor of Customs confiscates the seized goods which he has no right. 
to retain atid must have been returned to the owner long before. — 


23. For the above reasons, the impugned order of confiscation 
made by the Collector of Central Excise and Customs, the appellate 


D 
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order passed by the Central Board of Excise and Customs and the revisio- 
nal order passed by the Secretary to the Government of India under 
Section 131 of the Customs Act are quashed by a Writ of Certiorari. 


24. Leta Writ of Mandamus be issued directing the respondents 
to refund the sale proceeds of the goods to the petitioner. 


Let the operation of the order remain stayed fora period of four 


"weeks from the date as prayed for. 
E OPR 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Amarendra Nath Sen and Mr. Justice 
Bimal Chandra Basak 
Decision: September 17, 1976 
Commissioner of Wakfs & Ors. sale a sha Appellants 
Versus 

Mohommed Ariff (Mutwalli) sis ae Respondent* 

Bengal Wakf Act (13 of 1934) as amended by West Bengal Wokf 
(Amendment) Act (14 of 1973), See. 53(1)—Bar of transfer of immovable 
property of wakf—Competent authority to accord permission to execute 
fease of immovable property of wakf—Whether Court can grant sanction 
where Board has refused— Order of Court as made in the instant case, 
whether without jarisdiction—Iloterpretation. 

In conneetion with two administration suits in the High Court,a scheme 
was framed which included a clause that all matters arising out of or 
relating to the said scheme will be dealt with by the Judge in chambers. In 
the instant case, the Mutwalli made an application for an order empower- 
ing him to execute a Jease in respect ofa premises in South Calcutta in 
favour of one Sri Banerjee on certain terms and conditions contained in an 
agreement of lease. The order as prayed for was made by the learned 
Judge in chambers on tlie said application. 

HELD: By virtue of the provisions of section 53(1) of the Bengal 
Wakf Act it is a mandatory requirement of the statute that the sanetion of 
the Board must be obtained before a transfer by a Mutwalli of any immovable 
property of awakf can be executed. As the Board had refused to accord 
sanction to the proposed lease, the Court was not justified in making the 
order according sanction to the proposed lease in favour of Sri Banerjee in 
view of the mandatory provisions contained in section 53(1 ) of the Act. In 
that view of the matter, the instant appeal succeeds and the order of the 
learned trial Judge is set aside. 


Somnath Chatterji and Altamas Kabir Bi ... for the Appellants 
S K. Kapoor ; for tħe Respondent 
* Appeal no. 233 of 1976 


i 
276 ; Commissioner of Wakfs yv. Mohommed Arif STÝ (Z)CLH 


~e 


The judgment of the Court was as follows :— 


Sen, J.: This appeal arises out of an order passed by the learned 
Judge on the 3lst of May, 1976 according sanction to the Mutwalli to 
execute a lease of premises No. 17, Gariahat Road on the terms and con- 
ditions mentioned in the agreement for lease which was placed before the 
court with the modifications introduced by the Court in the said lease for 


a period of 51 years in the first instance with an option for renewal in? 


favour of one Shib Kumar Banerjee. Fhe Commissioner of Wakfs had 
objected to the granting of the said Fease and the Commissioner of Wakfs 
had preferred this appeal against the said order. 


2. The Wakf isa public Wakf and a suit for administration of the 
Wakf property was instituted in 1942, being Suit No. 1442 of 1942. It 
appears that another suit was also instituted in 1942 whichis Suit no. 1488 
of 1942. By the-finmal decree passed in the said two suits a scheme was 
framed by this Court for the administration of the said Wakf in 1944. 
Clause 7 of the said scheme provides: 


“There is general liberty to apply and all matters arising out of or 
relating to the scheme and the administration of- the Wakf will be 
dealt with by the Judges in chambers”. 


Relying on this particular clause an application was made on behalf of 
Mohammed Ariff asthe sote Mutwalli of the Wakf Estate for an order 
that permission be granted to the satd Mutwwalli to execute lease in respect 
of premises-No: 17, Gariabat Road, in favour of ‘Shib Kumar Banerjee 
on the terms and conditions contained in the agreement for lease a copy 
whereof was annexed to the petition. The order was passed by the learned 
Judge in chambers on the said application. 


3. Appearing on behalf of the appellant Mr. Chatterji has submitted 
before us that the said clause in the scheme granting general liberty to 
apply. does not empower or authorise the Court to pass any order granting 
authority or permission -to the Mutwalli to execute a lease in favour, of 
anybody. 

4. Mr. Chatterji has next contended that in view of the provisions 
contained in S. 53 of the Bengal Wakf Act, 1934 as amended by the Bengal 
‘Wakf (Amendment) Act of 1973 the Board is the only authority competent 
_to accord sanction and the Court, has; therefore; no jurisdiction to accord 
such sanction. Mr. Chatterji in this connection has also drawn our atten- 
tion to.the order passed by the trial Judge on the llth March, 1976 by 
-which the Court directed the applicant to make an application to the 
Board for its approval and the Court further directed that the Board would 
mike a report to the Court before the next hearing date. Mr. Chatterji has 
argued thatein deference to the order of the Court the Board has make a 
report and in the report the Board has pointed out various difficulties 
about the granting of the proposed lease in favour of Shib Kumar 
e 


NF 


1977(2)OLJ) Commissioner of Wakfs v. Mohommed Ariff 277 


— 


Banerjee and the Board in its report has also made various suggestions. 
Mr. Chatterji has argued that in any event in view Of the refusal of the 
Board to aceord its. sanction to the proposed lease in favour of Shib 
Kumar Banerjee the Court was not justified in passing the order. 

5. On behalf of the respondént Mutwalli it has been contended by 
Mr. Kapoor that under the liberty-to-apply-clause in the scheme the Court 
efetains jurisdiction and the Court is the authority competent to accord the 
necessary sanction for granting of the lease. ` Mr Kapoor has argued that 


"S. 53 of the Bengal Wakf Act (hereinafter referred to as to the Act) does 


not have any application when the Wakf property is being administered 
by the Court. It is Mr. Kapoor’s contention that in such a case there will 
be dual control over the affairs of the Wakf estates. Mr. Kapoor in this 
connection has drawn our attention to the judgment of the Acting Chief 
Justice passed in this suit on the 12th June 1944 and also the judgment in 
these two suits delivered by Mallick, J. on the 29th February, 1960. 

6. Mr. Kapoor has argued that by the said order the learned Judge 
has only granted liberty to the Mutwalli to execute the lease in'favour of 
Shib Kumar Banerjee on the terms and conditions mentioned in the order 
‘and he has not given any direction to the Mutwalli to execute the lease. 
It is his contention that the Mutwalli may obtain necessary sanction from 
the Board if such sanction is necessary before éxecuting the lease in favour 
of Shib Kumar Banerjee and in that view of the matter it cannot be said 
that the order of the learned trial Judge is not proper or illegal. 

7. In the view that we have taken we do not consider it necessary in 


the present appeal to decide whether under the liberty to apply clause in 


the scheme the Court still retains its jurisdiction to accord such sanction 
to the Mutwalli for execution of the lease. 
8. Section 53 of the Bengal Wakf Act reads as follows :— 

“*53(1) Except as provided in sub-section (2), no transfer of any 
immoveable property of Wakf a by way of sale, gift, mortgage or 
exchange or by- way of lease or tenaney of any kind shall be valid 
without the previous sanction of the Board and the Board shall, while 
according such sanction, see that such transfer is intended for legal 
necessity. i 

(2) Where such E is made under an sires power conferred 
by the wakf deed the previous sanction of the Board shall not be 
necessary, but a notice of the proposed transfer in such form and con- 
taining sueh particulars as may be prescribed by the Board shall be 
sent by the Mutwalli to the Commissioner one month before the trans- 
fer is made”. l 7 i 

In the instant case, there is no express power conferred by the wakf deed 
en the Mutwalli to effect any such transfer. ° 

9, Therefore, by virtue of the provisions contained i in S. 53(1) of 
the Act, it is the mandatory requirement of the statute that sanction of the 
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Board must be obtained before the lease in question can be executed. In 
the instant case, the Board has refised to grant the necessary sanction. 
The Board has given its reasons for its refusal to accord its sanction to the 
proposed lease. In our view, the reasons indicated by the Board in its 
report to the court have force. In any event, as the Board has refused to® 
accord its sanction to the proposed lease, the court was clearly not justi-. 
fied in passing the order according its sanction to the proposed lease in 
favour of Shib Kumar Banerjee in view of the mandatory provsion con- 
tained in S. 53(1) of the Act. In that view of the matter, this appeal 
must succeed and the order of the learned trial judge must be set aside. 


10. The appeal is, therefore, allowed. The order of the learned 
trial Judge is set aside. We, however, wish to make it clear that the setting 
aside of the order of the learned Judge by this Court will not in any way 
prevent the Mutwalli from taking further action in the matter in accor- 
dance with law and the Mutwalli, 1f he is so advised, will be entitled to take 
such action as he may be entitled inlaw including the making of fresh 
applications before the Board and before the Court. Any application, if 
made by the Mutwalli, will naturally be decided on its merits. If it be- 
comes necessary, the question of Court’s power and jurisdiction to accerd 
such sanction may be agitated and decided in such proceedings. Costs of 
the parties including the fees actually paid to Counsel wilt come out of the 
wakf estate. Certified for two Counsel. 

Basak, J. I agree. 

PLR. 


[CRIMINAL APPELLATE JURISDICTION ] 
Before Mr. Justice Purna Chandra Borooah and Mr. Justice 
Amar Nath Banerjee 
Decision: July 27, 1977 
Kamruddin Sheikh ihe us ... Appellant 
- Versus 
State of West Bengal i . Respondent" 
Indian Penal Code (Act 45 of 1860), Sec. 493— Co- habitation caused 
by man deceitfally inducing belief of lawful marriage — Ingredients— (1) 
deceitfully causing false belief in the existence of lawful marriage, and (2) 
co-habitation or sexnal intercourse with person causing such belief— Some 
representation by the offender is necessary for bringing the offence under 
Section 493—Effect of non-compliance with the ingredients of Section— 
Charge under, would fail for such non-comp}iance— Interpretation. 
Mahommedan Law—Divoce under Sunni law— Talak Mogallezai— 
Construction. ° 


*Criminal Appeal no. 247 of 1970 
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a Sahida Khatun filed a complaint against the appellant alleging 
therein that the accused (appellant) had co-habited with her by deceitfully 
suppressing the fact that he had given talak to her and that as such she 
had ceased to be his lawfully married wife. On such complaint the accused 
was summoned and was committed to the court of sessions after enquiry 
under Chapter 18 of the Code of Criminal Procedure 1898 by the learned 


Magistrate. The charge against the accused was under Sec 493 of the 
Indian Penal Code. 


HELD: Section 493 of the Indian Penal Code contains two ingre- 
. dients—(1) deceitfully causing a false belief in the existence of a lawful 
marriage, and (2) co habitation or sexual intercourse with the person causing 
such belief In ihe present case, it appears that both the ingredients are 
absent. In order to commit deceitfully causing a false belief in the existence 
of a lawful marriage, some representation by the offender is necessary. 
Mere omission to mention or even suppression of the fact of talak does 
not bring one within the mischief of the first ingredient of section 493 
of the Penal Code. That it is so will be apparent if reference is made to 
section 415, I P.C., which defines ‘cheating’. Here the word, ‘deception’ is 
also to be found but an explanation to the section is necessary for the 
purpose of pointing out that a dishonest concealment of facts is a deception 
within the meaning of this section Such an explanation is not there 
in section 493 of the Code. Section 493 contemplates of punishing a 
man, either married or unmarried, who induces a woman to become as 
she thinks his wife but in reality she is his concubine. Such an offence may 
be committed by the person by inducing a woman to believe that she is 
lawfully marriad to him although in fact there is no legal or valid marriage 
between them in the eye of law and thereby to co-habit or have sexual inter- 
course with him. In the present case, it appears that Sahida Khatun was 
legally married to the appellant. Such lawful marriage came to an end when 
talak was given to her by the appellant. It is not the case of the Prosecution 
that even though a valid and effective talak was given to Sahida Khatun, the 
appellant caused her to believe that there was no such valid or effective 
talak and thereby managed to co-habit or have sexual intercourse with her 
in the belief that she continued to be the legally married wife of the appellant. 
Here is a case where the appellant is said to have sexual intercourse with 
Sahida by not mentioning or suppressing the talak from such non-mention 
or suppression of the fact of talak it cannot be said that the appellant by 
deceit caused Sahida to believe that she is lawfully married to him and to 
co-habit or have sexual intercourse with him in that belief. It may be that 
the appellant suppressed the talaknama to Sahida Khatun but it is not 
alleged that he had made any misrepresentation to her so as to cause her to 
believe that she continued to be his legally married wife and had induced 
her to cohabit or have sexual intercourse with him in that belief. 
That being so, it cannot be held that the appellant. had committed any 


ó 
280 Kamruddin Sheikh v. State of West Bengal [19797(2)CLJ 


offence under section 493 of the Penal Code. The section (493) as it stands 
does not bring the appellant within the mischief of it. Accordingly, the 
appellant is not guilty of the offence under section 493 of Indian Penal 
Code, 


Cases referred to: 
(1) Saiyid Rashid Ahmad v. Mt. Anisa Khatun, AIR : 1932 PC 25 


(2) Sarabai y. Rabiabai, (1906) ILR 30 Bombay 537 
(3) Ma Mi». Kallander Ammal, (1927) LR 54 1A 23: AIR 1927 PC 2? 


Balai Chandra Ray and Quadrat-E- Kabir ae ... for the Appellant 
Dilip Kumar Banerjee Ls se ... for the State 
The eat of the Court was as follows :— 
Banerjee, J. : This appeal is directed against an order of conviction 


under S. 493 I.P. C. and sentence to R.I. for three years and fine of Rs. 
1,000/-, in default to suffer imprisonment for one year thereunder. On 
27.5.69 P.W.1 Sahida Khatun filed a complaint against the appellant 
alleging therein that the accused had co-habited with her by deceitfully 
suppressing the fact: that he had given talak to her and that as such she 
had ceased to be his lawfully married wife. On such complaint the accused 
was summoned under S. 376/493 I.P.C. The accused was committed to 
the Court of Sessions after an enquiry under Chapter XVIII of the Code 
of Criminal Procedure 1898 by the learned Magistrate. The charge against 
him was under S. 493 I.P.C. which runs as follows : 


“That you between 2.9.68 and 19.4.69 at Khidirpore, P S. Harihar 
Para by deceit caused a certain woman to wit, Sahida Khatun who was 
not lawfully married to you having ceased to be so married to believe 
that she was lawfully married to you, and in that belief co-habit or 
have sexual intercourse with you and thereby committed an offence 
punishable under section 493 of the Indian Penal Code ...........” 
The learned Sessions Judge, Murshidabad, found the accused guilty of the 
aforesaid effence and convicted and sentenced him as indicated above. 
Facts which are no longer in dispute may be briefly stated as follows : The 
accused/appellant and Sahida Khatun were married according to Moham- 
madan Law on the 10th Falgoon, 1372 B.S. corresponding to 22 2.66. After 
the marriage Sahida Khatun spent about nine months in the house of the 
appellant. Thereafter she went to the house of her father, P.W. 2 Sahiduza- 
man. In July/ August, 1968, She was again taken back to the house of her 
husband viz. the appellant. She lived there up to 20.4.69 as the wife of 
the appellant. On that date she was taken back by the appellant to the 
house of her father where she is still residing. At that time she was carry- 
ing for about four months .as “a -result from her cohabitation with the 
appellant. While at her father’s house she received a registered envelope 
containing a copy of a document which purported to be talaknama given 
to her by her husband. As the said document did not mention the date 
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: on which her husband had given her talak search was made in the office 


of the Registrar of Marriage.and Divorce anda certified copy of the 
talak was obtained from there. On obtaining the certified copy the date 
of talak came to be known to Sahida Khatun as 17th Bhadra, 1375 B. S. 
corresponding to 2nd September, 1968. On the basis of such facts it was 
found by the learned trial Judge that although the appellant had given 


‘dak to Sahida Khatun on 2nd September, 1968, he had cohabited with 


her by deceitfully suppressing the fact of such talak and that as such he 
was guilty of the offence under S. 493 I.P.C. 


2. The defence of the appellant was that he belonged to Ahaladis 
community of the Sunni sect of the Muslim and that this sect recognised 
only that kind of talak which is pronounced once tn each three successive 
tahar and during the period of which the husband abstained from the 
exercise of conjugal. right with the wife. Therefore, according to the 
defence Talak Mogallezai, i.e. three talaks as recorded in the Marriage 
Register was an invalid and revocable talak It was further the defence 
that the appellant was compelled to give such talak because of the demand 
made by the father of Sadiha Khatun to give some lands to her and that 
the appellant never intended to give talak to her and was ever willing to 
take her back. 

3. Mr. Balai Ch. Ray, learned advocate with Mr. Quadrat-E-Kabir 
appearing for the accused/appellant contended before us that the prosec- 
ution had failed to establish that the accused gave any valid talak to 
Sahida Khatun and that in any event the ingredients of an offence under 
S. 493 LP.C. were missing in the present case. Mr. Dilip Kumar Banerji 
(2), learned advocate appearing for. the State supported the judgment of 
the Trial Court. 


4. In our view the talak in H may be irregular according to 
theology but is legal and valid in the eye of law. There gan be no manner 
of doubt that before the Marriage Registrar who is the Kazi, P.W. 8, Syed 
Hamidul Hassan three talaks to Sahida Khatun were acknowledged by the 
appellant and an entry to that effect was made in the Register of Marriage 
vide Ext. 2/2. “The divorce called ralak may be either irrevocable (bain) 
or revocable (raja). A talak bain, while it always- operates as an immediate 
and complete dissolution of the marriage’ bond, differs as to one of its 
ulterior effects according to the form in which it 1s pronounced. A talak 
bain may be effected by words addressed to the wife elearly indicating an 
intention to dissolve the marriage, either ; (a) once, followed by abstinence 
from sexual intercourse, for the period call the iddat ; or (b) three times 
during suceessive intervals of purity, i.€. between successive menstruations, 


- no intercourse taking place during any of the three intervals ; or (c) three 


times at.shorter intervals or even an immediate sucvtession or (d) once, 

by words showing a clear intention that the divorce shall immediately 

become irrevocable. The first named of the above methods is called ahsan 
@ 
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(best), the second hasan (good), the third and the fourth are said to be 
bidaat (sinful). but are, nevertheless, regarded by Sunni lawyers as legally » 
valid.” The above principle as stated by Sir RK Wilson in his Digest of 
Anglo-Mohammadan Law, 5th Edition, at page 136 was quoted with appro- 
val by the Privy Council in the case of (1) Saiyed Rashid Ahmad and anr. v. 
Mt. Anisa Khatun ‘and ors, and then reported in AIR 1932 PC 25. Alahadis 
who are also some times called Mohammedis are Sunni Muslims and 
there is no reason asto why the above law would not be applicable toe 


them. In fact P.W.9 Rashid Ahamed Siddique who 1s a lecturer in Islamic , 


Theology at Calcutta Madrassa and who was examined as a witness on 
the side of the prosecution stated in his evidence that when the record of 
the Registrar of Mohammedan Divorce records Talak Mogalleja that talak 
becomes an effective talak and it 1s irrevocable. ‘‘Mogalleja’” may be 
mean type nevertheless ıt is effective, binding and irrevocable. The defence 
wanted to prove through the evidence of one Md. Mahasin D.W. 1 who 
is a teacher of a Senior Madrassa and also belongs to Alahadis community 
that there is some difference between Alahadıs and Hanafis and the Sunni 
sect regarding the marriage and divorce. According to him Alhadis reco- 
gnise that ralak as a valid talak which is given in three successive iddats. 

By iddat he means tahar which again means the period between two 
menstruations. Butin his cross-examination he admitted that Hajrat 
Omar is followed by Alahadis and he accepted three falaks given in one 
sitting effective and valid talak but later on he resiled. He could not 
show whether by-any of the authorities three falaks given in one sitting 
were considered complete and valid talak or not. This being the nature 
of the evidence we see no reason to think that Talak Mogalleja as recorded 
by the Registrar of Divorce in his book was not effective or valid as alleged 
by the appellant. It may be that Sahida Khatun was not present at the 
time of giving talak to her and that it was communicated to her for the 
first time she received the letter per registered post on 23.4.69. But when 
a talak in writing is given asin the present’ case, it need not be made in 
the presence of the wife and it becomes effective on and from the 
date when it is made and not from the date of the communication ‘of it to 
the wife. In this connection I may with respect refer to a decision of 
Bombay High Court in the case of 12) Sarabai, plaintiff v. Rabiabai, defen- 
dant, reported in (1906) ILR 30 Bombay 537. In this case a Moham- 

medan belonged to the Hanafi Sunni sect took with him two witnesses and 
went to the Kazi and there-pronounced but once the divorce of his wife in 
her absence. He hada talaknama written out by the Kazi which was 
signed by him and attested by the witnesses. He then tock steps to com- 
municate the divorce and make over the iddat money to the wife.but she 
evaded both. He died soon after this. The wife thereupon filed a suit alleg- 

ing that she was stifl the wife and claimed maintenance and residence. It 
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was held overruling contention that the divorce should have been pronoun- 
ced three times, that the talak-ul-bidaat (i. e. irregular divorce) is good in 
faw though bad in theology. It was further held in answer to the contention 
that the divorce was not final as it was never communicated to the plaintiff 


ethat a bain-talak reduced to manifest and customary writing took effect 


immediately on the mere handwriting. If an authority is needed on the 
question of the presence of the wife if necessary at the time of talak we 
may refer to the authority of the P. C. in the case of (3) Ma Mi and anr. V. 
Kallander Ammal, reported in AIR 1927 PC 15. It was laid down in that 
case that it is not necessary that the repudiation should be pronounced in 
the presence of the wife or even addressed to her. The appellant after 
giving an irrevocable and valid talak to Sahida Khatun have had no right 
to urge that he intended to revoke such talak or that ‘he gave such talak in 
order to avoid the demands for grant of Jand in favour of the wife. It is 
equally futile for him te examine some witnesses to show that even after 
talak in one sitting er before the Registrar of Divorce some men of his - 
community were living happily as husband and wife with their spouses. 
The learned Trial Judge has correctly pointed out that the evidence as 
adduced by the appellant on the aforesaid point does not deserve 
serious consideration. We may, therefore, proceed on the basis that after 
giving an irrevocable talak to Sahida Khatun, the appellant lived as 
husband and wife with her at his house. Even than the question remains 
whether he committed an offence under, S. 493 LP.C. by sueh living 
with Sahida Khatun. 


5. Section 493 I.P.C. runs as follows : 

“Every man who by deceit causes any woman who is not 
lawfully married to, him to believe that she is lawfully married to him and 
to co-habit or have sexual intercourse with him in that belief, shall be 
punished with imprisonment............ a 
The section contains two ingredients, (1) deceitfully causing a false belief 
in the existence of a lawful marriage, (2) cohabitation or sexual inter- 
course With the person causing such belief. Inthe present case, we find 
both the ingredients absent. In order te commit deceitfully causing a 
false belief in the existence of a lawful marriage we are of the view that 
some representations by the offender is necessary. Mere omission to 
mention or even suppression ‘of the .faet of talak does not bring 
one within the mischief of the first ingredient of S. 4931 P.C. That 
it is so, will be apparent if we refer to S. 415 I.P.C. which defines cheating. 
Here the word deception is also found but an explanation to the section 
is necessary for the purpose of pointing out that a dishonest, concealment 
of facts is a deception within the meaning of this section. Such an 
explanation is missing under S. 493 I.P.C. In our view S. 493 LP.C. 
contemplates of punishing a man either married gr ‘unmarried who 
induces a woman to become as she thinks his wife but in*reality she 


/ t 
284 Tinkori Ghose v. Kamala Kanti Ghose [1977 (2) CLJ 


is concubine. Sueh an offence may be committed by person by imducing 
a woman to believe that she is lawfully married to him although in fact 
there is no legal or valid marriage between them in the eye of law and 
thereby to co-habit or have sexual intercourse with him. In the present 
case Sahida Khatun was legally married tothe appellant. Such lawful 
marriage came to an end when talak was given to her by the appellant. 


It is not the case of the prosecution that even though a valid and effective® ` 
talak was given to Sahida Khatun, the appellant caused her to believe that . 


there was no such valid or effective talak and thereby managed to co-habit 
or have sexual intercourse with her in tho belief that she continued to be 
the legally married wife of the appellant. Here isa case where the 
appellant is said to have sexual intercourse with Sahida Khatun by not 
mentioning or suppressing the talak. From such non-mention or suppr- 
ession of the talak, it cannot be said that the appellant by deceit cuused 
Sahida Khatun to believe that she is lawfully married to him and to 
co-habit or have sexual intercourse with him in that belief. It may be 
that the appellant suppressed the talaknamato Sahida Khatun but he is 
' not alleged to have made any misrepresentation to her as to cause her 
to believe that she continues to be his legally married wife and induced her 
to co-habit or have sexual intercourse with him in that belief. This being 
the position we are unable to hold that the appellant committed an offence 
under S. 493 I.P.C. The wording -of S. 493 I.P.C requires substantial 
changes before it can be held that the appellant is guilty under that section 
The section as it stands does not bring the appellant within the mischief 
of it. Accordingly, we find that appellant to be not guilty of the offence 
under S. 493, I P.C. : 


. 6. Inthe result, the appeal is allowed. The order of conviction 
and sentence against the appellant is set aside; fine, if paid, be refunded 
to him. He be discharged from his bail bonds. 


Borooah, J.: I agree. 


S. P. T. 
{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee . 
, Deeision : August 24, 1977 
Tinkeri Ghose ses se ae ae Appellant 
Versus - 
Kamala Kanti Ghose & Ors. ay ne Respondents* 


Civil Procedure Code (Act 5 of 1908), Sec. 66—Maintainability of 
suit wherein plaintiff claimed that auction purchase made under Bengal 
-- _ * Appeal from the Appellate Decree No. 1367 of 1961. 
a 


A 
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Act 8 of 1865 was-a benami onc—Partition suit wherein plaintiff claimed 
title through one who auction— Purchased sult property it besami of his 
wife -Bar under, imposed on ground of public policy— Discouragement 
ef benami purchase at court—Sale but not rendering such purchases 
_ Hlegal—Section to be strictly construed=Scope of section 66— Inter- 
» pretation. 
The only point for consideration in this second appeal is whether 
* or not the bar under section 66 of the Code of Civil Procedure 1908 would 
be attracted in case it is claimed that an auction purchase made under 
Bengal Rent Recovery (Under-Tenures) Act (No. 18 (B.C.) of 1865) was a 
benami one on behalf of some one through whom the plaintiffs in the 
instant partition suit claimed title. 
HELD: Section 66 (1) of the Code of Civil Procedure 1908, interalia, 
provides that no suit against a purchaser can be maintained on the grounds 
_ that the auction purchase being on behalf of the plaintiff of the said suit. 
. In otherwards, the section 66(1) does not permit a person from asserting that 
a certified auction purchaser is a benamdar. It‘ is now settled law’ that ‘the 
object of section 66 of the Code is to discourage benami purchases at court- 
sales but not to render such purchases illegal but only to prohibiting, for 
reasons of public policy as such against the certified purchaser on the grounds 
specified in the section. The provisions of section 66 should be construed 
strictly and should not be extended beyond its express terms. 
= Section 66(1) of the Code is applicable in case a suit is brought against 
any person claiming title “under a purchase certified by the court in such 
manner as may be prescribed”. According to section 2(16) of the Code, 
the term ‘‘prescribed”’ means “prescribed by rules’. Therefore, sec. 66(1) 
v Protects purchases which are certified in the manner ee by the Rules 
under the Code of Civil Procedure. 

In the instant case, the auction purchase in the name of Tincori 
was made under the provisions of the Bengal Rent Recovery (Under-Tenures) 
Act 1865. The said Act was passed by the Lieutenant Governor of Bengal 
in Council to amend the law for the sale of such under tenures as by title 
deeds or otherwise for the recovery of arrears of rent due ‘in respect thereof. 
The Collector of land revenue ‘under section 3 of the Act conducted sales 
for récovery of arrears of rent of patni taluks and other saleable under- 
tenures of the nature defined in section 8(1) of Regulation VII of 1819. The 
1865 Act contained the procedure for publication of notices, conduct of 
sales, for setting aside sales, delivery of possession, distribution of sale 
proceeds ete. Section 11 of the ‘said Act provided that when the purchase- 
money had been paid ‘in full; an officer holding the sale shall give the purchaser 
a certificate in the form ‘prescribed in the Schedule annexed to {he said Act 
5 and shall further, on the purchaser making application and depositing requi- 
A site costs, put the purchaser in possession of the under-tenure and publish 

the fact of the said purchase. Therefore, the.auction purcġasers under the 
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Act were certified tn the manner laid down in the said Act and not according 
to the procedure prescribed in the Code of Civil Procedure for execution of 
decrees. Sections 13 and 14 provided respectively for appeal and revision. 
Thus, the above mentioned provisions relating to sale of under-tenures were 
self-contained and not subject to the provisions of the previous or present 
Code of Civil Procedure. ° 


Therefore, Section 66 of the Code would not be attracted in case it ts o 
_ claimed that the auction purchase was made by the defendant under the 1865 
Act, was a benami one. 


Hence, Section 66 of the Code is applicable only to auction sales 
held under the Code of Civil Procedure or to sales under any special laws 
which have been made expressly subject to the provisions of the Code relating 
to execution of decrees. Accordingly the present suit for partition in respect 
of both the ttems of property is maintainable in law. 


Cases referred to : 


(1) Mst..Buhuna Kowur v. Lalla Bhooree, (1870) 14 MIA 496 : 10 
BLR 159 (PC) 
(2) Muhammad Abdul Jalil*v. Muhammad Obaid Ullah, (1929) 
LR 56IA 330 : AIR.1929 PC 228 : 
(3) Narayanasami E v. Govindasami Padayachi ILR (1906) 
29 Mad 473 - 
(4) Haji Rajab Ali v. Sk. dibar Ali, AIR 1937 Pat 324 
(5) Padmanabha Iyer v. Visalakshmi Achi, AIR 1938 Mad 283 
(6) Muthukumaru Maniakarar y. Pathis Maniakarar, AIR 1942 
Mad 154 
(7) Mst. Munnuabi v. Mohamlal, AIR 1953 Nag 259 ' 
(8) . Jitandra Nath Sur v. Amarendra Nath Sur, AIR 1945 Cal 458 ` 
Barun Kumar Roy Chowdhury ae T .. for the Appellant 
Sudhis Dasgupta ... ei a för the Respondents 


The judgment of the Court was as follows :— 


This second appeal is at the instance of the defendant No. 1 in a suit 
for partition brought by the plaintiff-respondents claiming 1/3rd share in 
the suit properties which were recorded in Khatian Nos. 56 and 57 Mouza 
Cheliama and described in the schedule to the plaint. Dolegobinda 
Ghose was the common ancestor of both parties. Dolegobinda had three 
sons, namely, Shantiram, Tinkori and Prasanna. Kaminibala was the 
widow of Dolegobinda. The plaintiffs were. the successors-in-interest of 
Shantiram, who died after Dolegobinda’s demise. Tinkori and Prasanna 
brought a previous partition suit in respect of some of the properties 
left by Dolegobinda.” But the properties recorded in Khatian Nos. 56 and 
57, mouza Cheliama were not included in the plaint schedule of the pre- 
vious suit. The lands included in Khatian No. 56 were purchased in the 
name of Kaminivala, the wife of Dolegebinda ina private sale. The 
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Trial Court and the Lower Appellate Court upon consideration of the 
evidence have found that the said property was acquired by Dolegobinda 
in the benami of his wife Kaminibala. Therefore, the said property was 
liable to be partitioned amongst the plaintiffs and the defendants of the 
present suit. The Trial Court and the Lower Appellate Court have also 
believed the plaintiffs’ case that Dolegobinda in the name of his son Tin- 
kori had auction purchased the properties recorded in Khatian No. 57 


“and that Tinkori was a benamdar of his father Delegobinda. Both the 


Courts of fact have found the said two items to be joint properties of 
the plaintiffs and the defendants. Accordingly a preliminary decree of 
partition ‘declaring plaintiffs’ 1/3rd share in both the items of property has 
been passed in the plaintiffs’ favour. The lower appellate court has up- 
held the said decree. Hence this second appeal. 

2. Both the Trial Court and the Lower Appellate Court have con- 
sidered the evidence adduced by the parties and have applied correct 
legal tests for determining whether Kaminibala was a benamdar of her 
husband Dolegobinda in respect of Khatian No. 56 and whether Tinkori 
was his father’s benamdar in respect of Khatian No. 57. Therefore, these 
findings of fact are not open to challenge in second appeal. Mr. Barun 
Kumar Roychowdhury, learned advocate for the appellant, has submitted 
that Section 66 of the Code of Civil Procedure was a bar to the maintain- 
ability of the instant suit in respect of Khatian No. 57. The plaintiff- 
respondents were precluded from claiming title in the said Khatian No. 57 
on the ground tbat the auction purchase inthe name of Tinkori was 
really on behalf of his father Dolegobinda through whom the plaintiffs 
claimed J/3rd interest. 

3. A copy of the sale certificate in the name of Tinkori Babu was 
exhibited-in the instant suit. The said sale certificate dated 291h September, 
1916 was issued by the Deputy Collector under Section 11 of the Bengal 
Rent Recovery (Under-Tenure) Act, 1865 and not under the Code of Civil 
Procedure, 1908. - 

4. The only point in this second appeal is whether or not the bar 
under Section 66 of the Code of Civil Procedure would be attracted in 
the case it is claimed that an auction purchase made under the Bengal 


‘Rent Recovery (Under-Tenures) Act, Act VIII (B. C.) of 1865 wasa 


benami one on behalf of some one through whom the plaintiffs claimed 
their title. 

5. Section 66(1) of the Code of Civil Procedure, 1908, inter-alia, 
provides that no suit against a purchaser can be maintained on the ground 
of the auetion purchase being on behalf of the plaintiff of the said suit. 
In other words, the Section does not permit a person from asserting that a 
certified auction purchaser is his benamdar. It is settle law now that the 
object of Section 66 is to discourage benami purchases at cougt-sales but 
not to render such purchases illegal but only to prohibit for reasons of 
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public policy.a suit against the certified purchaser on the ground specified 
in Section 66. The provisions of Section 66 should be censtrued strictly 
_and'should not be extended beyond its express terms. See (1) Mt. Buhuna 
Kowur v. Lalla Bhooree, . (1870) 14 MIA 496=10 BLR 159 P. C: 
(2) Muhammad Abdul Jalil v. Muhammad Obaid Ullah, (1929) 56 IA 330= 
AIR 1929 PC 228. 


6. Sub-section (1) of Section 66 is applicable in case a suit ise 


brought against any person claiming title ‘‘under a purchase certited by . 


the Court in such manner as may be prescribed’. According t9 Scc- 
tion 2(16) of the Code of Civil Procedure “prescribe” means “prescribe by 
Rules”. Therefore, Section 66(1) protects purchases which are eertified in 
_ the manner prescribed by the Rules under the Code of Civil Procedure. 


7. In the instant case, the auction purchase in the name of Tinkori 
was made under the provisions of the Bengal Rent Reeovery (Under 
Tenures) Act, 1865 (Bengal Act VIII of 1865). The said Act was passed 
by the Lieutenant Governor of Bengal in Council to amend the law for 
the sale of such under-tenures as by the title deeds or otherwise for the 
recovery of arrears of rent due in respect thereof. The Collector of Land 
Revenue under Section 3 of the said Act conducted sales for recovery of 
arrears of rent of Patni taluks and other saleable under-tenunes of the 
- nature defined in Section 8(1) of Regulation VII of 1819. The Act VIII 
(B.C.) of 1865 contained the procedure for publicstion of notices, con- 
ducting sales, for setting aside sales, delivery of possession, distribution 
of sale proceeds etc. Section 11 of the said Act, inter-alia, provided 
that when the purchase money had been paid in full, an officer holding 
the sale shall give the purchaser a certificate in the form prescribed in the 
schedule annexed to the said Act and shall further on the purchaser 
making application and depositing costs, put the purchaser in possession of 
the under-tenure and publish the fact of the said purchase. Therefore, the 
auction purchasers under the Act were certified in the manner laid down 
in the said Act and not according to the procedure prescribed in the Civil 
Procedure Code for execution of decrees. Sections 13 and 14 provided 
respectively for appeal and revision. Thus, the above provisions relating 
to sale of under-tenures were self-contained and not subject to the pro- 
visions of the previous or the present Code of Civil Procedure. 


8. Therefore. I conclude that Section 66 of the Code would not 
apply in case itis claimed that an auction purchase was made by the 
defendant under the Bengal Rent Recovery (Under Tenures) Act of 1865 
was a benami one. It may be also pointed out that the defendants neither 
in the Trial Court nor in the Lower Appellate Court had raised any plea 
under Section 66 of the Code of Civil Procedure and in this Court they 
for the first time claimed that the plaintiffs’ suit in respect of Khatian 
No. 57 was.not maintainable in law. 
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9. The view I have taken in this case is supported by the Full 
Bench Decision of the Madras High Court in (3) Narayanasami Padayachi 
v, Govindasami Padayachi, ILR (1906)- 29 Madras 473. The said Full 
Bench, inter-afia, held that where land had been sold for arrears of reve- 
nué under the Revenue Recovery Act and the name of the Purchaser had 
been published under Section 39 of the Act, such promulgation did not 

preclude any one subsequently from ‘contending that such purchaser was 
only a benamidar and the real purchaser was some one else. Reference may 
* also be made to the decision in (4) Haji Rajab Ali v. Shaikh Akbar Ali, 
AIR 1937 Patna 324. The Division Bench held that in case 
of sale under Chota Nagpur Tenancy Act, Civil Procedure Code 
would be inapplioable except so far as the provisions of the Code were 
applied to such matters by the Rules. A suit for partition of certain 
properties on the allegation that the properties were purchased by the 
plaintiffs and the defendant jointly in an auction sale in the name of the 
datter under the above Act was not barred under Section 66 of the 
Code. 

10. Similar view was taken by a Single Judge of the Madras High 
Court in (5) Padmnaabha Iyer v. Visalakshmi Achi AIR 1938 Madras 283, 
with regard to auction purchase under Madras Revenue Recovery Act 
and the bar of Section 66 of the Code of Civil Procedure does not apply 
to such purchase. 

11. -A Single Judge of the Madras High Court in (6) Muthukumaru 
_ Maniakarar and another v. Pathis Maniakarar, AIR 1942 Madras 154, held 
that S:ction 66 only applies to purchases made and sale certificates issued 
under the rules contained in. Schedule 1, Civil Procedure Code which 
makes provisions for sales in execution of deerees and issue of sale certi- 
ficates for purchases made at those sales. The person who is not 
claiming title under a purchase certified by the Court under any of the 
rules framed under the Code of Civil Procedure would not be protected 
under Section 66 Therefore, Section 66 did not apply to sale in execution 
of a decree for arrears of rent by a revenue court under the provisions of 
the Madras Estates Land Act. 

12. Hidayatullah (as he ‘then was) and Kaushalendra Rao, JJ. in 
(7) Mst. Munnabi and others v. Mohanlal and others, AIR 1953 Nagpur 
259, similarly held that the bar placed under Section 66 would not apply 
to a case of a purchase at a revenue sale held under Berar Land Revenue 
Act, 1928. 

13. All the above doni lay down the proposition that Section 
66 of the Code of Civil Procedure ts applicable only to auction sales held 
under the Civil Procedure Code or to sales under any special laws which 

have been made expressly subject to the provisions of the Code relating 
to execution of decrees. I respectfully agree with thé above anterpreation 
of the scope of Section 66 of the Code of Civil Procedure. Accordingly, 


i 
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I conclude that the present suit for partition in respect of both items off 
property was maintainable in law. 

I4. It is, therefore, not necessary for me to consider the correctness 
or otherwise of the submission of Mr. Dasgupta, learned abvocate for the 
respondents, that Section 66 of the Code of Civil Procedure does not 
apply to a suit for partition. The said question was also mooted in (8) 
Jitendra Nath Sur and others v. Amarendra Nath Sur, AIR 1945 Cal. 458. 
(463), but the learned Judges did not decide the same. 

15. I, accordingly, dismiss the second appeal There will be no °’ 
Order as to costs. 

P.R. 
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Before Mr. Justice Tarun Kumar Basu 
Decision: January 17, 1977 
Jogendra Lal Malakar a oa Seg Petitioner 


Versus 
Regioual Labour Commissioner (Central) and 
Appellate Authority be  Respondenta® 


Payment of Gratuity Aet, 1972—S. 2(¢)—“Employee ’— Whether a 
person whose wages were more than Rs. 1000/- per month at the date of 
retirement is entitled to gratuity for the years of service when. his wages were 
less than Rs.- 1000/- per month—Interpretation of statutes—Whether 
Explanation can control and ealarge substantive provisions of a Section. 


On the date of his retirement on Ist March, 1973, the petitioner’s wages 
was Rs.1045/- per month. However, the petitioner‘s wages was less than 
Rs. 1000/- per month over a period of more than 5 years of continuous 
service under the employer. On his retirement, the petitioner claimed grat- 
ulty for the years when his wages was less than Rs. 1000/- per month, The 
Controlling Authority decided that the petitioner was entitled to gratuity — 
~ as claimed. On appeal by the emyloyer, the Appellate Authority disallowed 
the petitioner's claim on the ground that as the petitioner was earning 
more than Rs. 1000/- per month at the time of his retirement,he was not an 
employee as defined in S. 2(e) of the Act. The petitioner challenged the 
decision of the Appellate Authority by a writ petition. 

HELD: The petitioner was entitled to gratuity in respect of the 
years during which his wages were less than Rs. 1000]- per month The 
Explanation to S. 2(e) of the Act had the effect of widening the scope of the 
substantive provision of the sub-section. The decision of the Appellate 
Authority must, therefore, be set aside, 


* Matter No. 384 of 1975 
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‘Cases referred to - 


(1) Hiralal Ratanlal y. Sales Tax Officer, AIR 1973 SC 1034. 
(2) Bihar Co-operative Development & Can Marketing Union Ltd. 
v. Bank of Bihar, AIR 1967 SC 389. 
esomnath Chatterji = 5s Poa for the Petitioner 
, P. P. Ginwalla ag is .. for the Respondents 


The judgment of the Court was as follows :— 


A short but very interesting question of law arises for consideration 
in the present Rule. The petitioner Jogendra Lal Malakar joined the 
services of Macneill and Co. on the Ist March, 1932 asa clerk. It may 
be mentioned that this Company by virtue of successive amalgamations 
is now known as Macneill and Magor Ltd. 


2. In April 1972 the petitioner was drawing a total salary of 
Rs. 1,040/- On the 16th September, 1972 the Payment of Gratuity Act, 
{972 (hereinafter referred to as the Act) came into force. On the Ist 
- March, 1973 the petitioner retired after 41 years of service. His last pay 
drawn was Rs. 1,045/- per month. 


3. Thereafter the petitioner made a claim before the Gempany for 
payment ef gratuity under the provisions of the Act. The Company 
contended that no gratuity was payable to the petitioner for reasons which 
ure not necessary to go into at this stage. Thereafter the petitioner 
applied before the Controlling Authority, under the Act for payment of 
gratuity to him. By its order dated the 26th March, 1975 the Controlling 
Authority directed the Company to pay gratuity to the petitioner. From 
the aforesaid order, the Company went up on appeal before the Appellate 
Authority appointed under the Act. The Appellate Authority by its order 
set aside the decision of the Controlling Authority and held that no 
gratuity was payable to the petitioner. The basis of the decision of the 
Appellate Authority was that the petitioner was not an “employee” as 
defined in S. 2(e) of the Act and as such was not entitled to any gratuity. 


4. In order to appreciate the respective contentions of the parties, 
it would be useful to set out the provisions of = 2(e) of the Act together 
with the Explanation thereto : 


“ ‘employee’ means any person (other than an apprentice) em- 
ployed on wages, not exceeding one thousand rupees per mensem, in 
any establishment, factory, mine, oilfield, plantation, port. railway 
company or shop, to do any skilled, semi-skilled, or unskilled manual, 
supervisory, technical or clerical work, whether the terms of such em- 
ployment are express or implied, but does not include any such person 
who is employed in a managerial or administrative eapacity, or who 
holds a civil post under the Central Government or a State Govern- 
ment, or who is subject to the Air Force Act, 1950 45 of 1950), the 
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Army Act, 1950 (46 of .:1950), or the Nevy Act, 1957 (62 of 1957). 
Explanation--In the case of an employee, who, having been em-_ 
ployed for a period of not less than five years on wages not exeeeding 
one thousand rupees per mensem, is employed at any time thereafter 
on wages exceeding one thousand rupees per mensem, gratuity in res-. 
pect of the period during which such employee was employed on wagese 
not exceeding one thousand -rupees per.mensem, shall be determined , 
on the basis of the wages received by him during that period”. 
5, Mr. Somnath Chatterji learned counsel appearing on behalf of- 
the petitioner contended that the petitioner was clearly an ‘employee’ as 
contemplated by the Act. He submitted that on a true interpretation of 
-the definition clause an employee means any ‘person belonging to the 
establishments and categories mentioned in S. 2(e) of the Act who is 
employed on wages not exceeding one thousand rupees per month. 
Admittedly, the petitioner was originally ‘an employee at a salary much - 
below one thousand rupees per month. That being so the petitioner 
would come within the definition of an ‘employee’ within the meaning of 
the Act. ~ l p i 
6. The Explanation according to Mr. Chatterji covered the cases ` 
of those employees who had been employed continuously for a peried of 
not less than 5 years on wages not exceeding one thousand rupees per - 
month, but subsequently received wages exceeding one thousand rupees 
per month. -All that the Explanation provides is that the gratuity in res- 
pect of the period during which such employee was employed on wages 
not exceeding one thousand rupees per month shall be determined on the 
basis of wages received by him during the period. According to Mr. 
. Chatterji the mere fact that an employee was drawing a salary miore 
than one thousand rupees per month at the time when the Act come into 
force would not deprive him of the benefits of .gratuity payable under the 
Act provided he fulfilled the condition of having been employed fora 
period of not less than 5 years ata salary not exceeding one thousand 
_ rupees per month. Admittedly the petitioner fulfils this condition since 
his salary for nearly forty years was below the sum of one- thousand 
rupees per month. Consequently Mr. Chatterji submitted that the 
Appellate Authority under‘the Act was wrong in disallowing the benefits 
of gratuity payable under the. Act to the petitioner. 
© -9. Mr. Ginwalla, learned counsel appearing on behalf of the 
Company laid stress on the opening words of the definition of ‘employee’ 
ia S..2(e) of the Act which provides that an employee means any, persons 


By employed on wages not exceeding one thousand rupces per month. Mr. 


_ *Ginwalla submitted that in order to obtain the benefits under the Act the 
petitioner must be an employee ‘within the meaning ‘of the Act on the 
date when the.Aot came into force. Since admittedly the petitioner was 
drawing more than one thousand rupees:;when the Act came into force 
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according to Mr. Ginwalla the petitioner does not qualify for payment of 
gratuity under the Act. Mr. Ginwalla further submitted that the Explana- 
tion does not cover the ease of the petitioner. ` 


8. I am unable to accept the contention of Mr. Ginwalla. It 
is to’ be remembered that the Act is a piece of social welfare legis- 
lation which provides for payment of gratuity to all employees who 
ave rendered continuous services for not less than 5 years. The 
gratuity under the scheme of the Act is to be calculated at the rate 
of 15 days wages for every completed year of service at the rate 
last drawn not exceeding 20 months wages. In my view, it will be 
utterly wrong to hold that an employee who has rendered forty years 
service at the commencement of the Act would be deprived of the benefits 
of gratuity merely by virtue of the fortuitous fact that when the Act 
comes into force, he happens to draw a salary of more than one thousand 
rupees per month. In my view the explanation to S. 2(e) of the Act was 
clearly intended to cover the case of such an employee and prescribe the 
manner in which gratuity shall be calculated in respect of those employees. 
The contention of Mr. Chatterjee of this point therefore suceeeds. 


9. On the meaning of an Explanation in a Statute, Mr. Chatterji 
drew my attention toa decision of the Supreme Court in the case of (1) 
Hiralal Ratan Lal v. Sales Tax Officer, reported in AIR 1973 SC 1034. 
In that case, it was contended that an Explanation to a Section cannot 
extend the'scope of the main section. It can only explain that section. In 
dealing with this contention, their Lordships of the Supreme Court referred 
to several earlier decisions of the Supreme Court, and in particular to (2) 
Bihar Co-operative Development & Cane -Marketing Union Ltd. v. Bank of 
Bihar, reported in AIR 1967 SC 389 where an identical question arese. 
Dealing with this contention, Hegde, J. observed at para. 24 of the report 
as follows : 


“On the basis of the language of the Explanation this Court 
held that it did not widen the scope of Cl. (c). But from what has 
been said In the case, it is clear that if on a true reading of an Explana- 
tion it appears that it has widened the scope of the main section, effect 
must be given to the legislative intent notwithstanding the fact that 
the legislature named that provision as an Explanation. In all these 
matters the Courts have to find out the true intention of the legisla- 
ture”. 


i 

10. Relying on the above observations Mr. Chatterji submitted 
that although the provision relating to employees whose salary exceeds 
Rs. 1,000 comes within what has been termed as an Explanation, it has the 
effect of an enlarging the scope of the sub-section and should be so held. . 


11. I accept this interpretation sought to be put forward by 
Mr. Chatterji. : 
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12. In that view of the matter, it must be held that the decision 
of the Appellate Authority is clearly wrong and should be set aside. The 
matter will now go back before the Appellate Authority to be decided 
according to law in the light of my observations indicated above. 


© I3. Tn the result, this application succeeds and the Rule is made’ 
absolute. The order-of the Appellate Authority which is Annexure. ‘H’ to 
the petition is quashed by a Writ of Certiorari and the respondents aré 
directed by a Writ of Mandamus to desist from giving effect to the im-. 
pugned order. The respondents will, however, be at liberty to proceed 
according to law in the light of my observations indicated above. 


14. There will be no order as to costs of this application. 
P.R. i 


— —  —— 1mm 


[ CIVIL REVISLONAL JURISDICTION | 
Before Mr. Justice Salil Kumar Datta 
Decision: August 25, 1977 

Sm. Brinda Bala Debi... re 
Versus 

Geur Mahoto & Ors. ue .. Opposite parties* 

Bengal Money Lenders Act (10 of 1940), See. 38— Borrowers’ 
application under — Inquiry for taking accounts and declaring tbe amount 
due—Kot Kobala executed—Prayer fer declaration that nething is due, 
for accounts, for declaration in alternative if apything is still payable 
—Original lender being dead, whether relief would be available against 
heirs and legal representatives of deceased lender Maintamability of 
borrowers, application— Whether revision lies against order rejecting 
borrowers’ application under— Whetker appeal under Act is an alternative 
remedy ~ -Interpretation. 

The petitioners borrowed a sum of Rs. 1200/- by executing an 
usufructuary mortgage in favour of ene Balaram Mahoto, since 
deceased, in respect of | acre of land. Balaram and on his death his 
heirs had been in possession thereof by cultivation. According to the 
petitioner, Balaram and his successors had realised a total amount Rs. 
2800/- since 1967—more than double the principal. Petitioner filed an 
application under section 38 of the Bangal Money-Lenders Act 1940 for 
taking accounts of the said loan and for declaration that nothing was due 
to the lender or her heirs. Petitioner also made an alternative prayer for 
‘determination of the amount still prayable by the borrower in case it is 
held by the court that the loan had not been fully satisfied. The application 
was contef&ted by the opposite parties. The learned Munsif dismissed 


*Civil Revision Case no. 3850 of 1976 
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the application on contest being of the opinion that the ‘lender’ as 
defind in section 2(9) of the Act does not include the heirs and successor 
in-interest of the lender and as such the application under section 38 
of the-Act was not maintainable. Being aggrieved the petitioners 
obtained the Rule. 


HELD: The borrower in his application under section 38 has 
prayed for taking accounts of the loan, for declaration that there is nothing 
due on the said loan and also for a declaration of the amount due under the 
Joan if it is found that the loan had not been satisfied. There is no illegality 
in such a prayer inasmuch as the court is competent under the Act to act on 
an application under section 38, which provides “for taking accounts and for 
declaring the amount due to the lender”, also to declare on accounting that 
no amount is due to the lender. Thus the application with prayer Jor an 
alternative declaration is maintainable in law. 


The relief in respect of a debt by a lender in accordance with the | 
provisions of the Bengal Money- Lenders Act 1940 is available to a borrower 
against the legal representatives of the deceased lender on whom the estate 
of the deceased lender including the debt and its security has devolved by 
operation of law. This interpretation is consistent with the beneficient 
objects the Act is intended to achieve. 

i A decision as to the maintainability of the application under section 
38 of the Act is nota declaration in respect of amounts paid andjor payable 
to the lender. As such a revision lies against an ee rejecting the 
application as being not maintainable. 

The application of the petitioner under section 38 of the Act against 
the heirs and legal representati' ves of the deceased lender is maintainable 
in law. 


Cases referred to: 


(1 ) Srikanta Kumar y. Atul Krishna Biswas, (1944) 49 CWN 143 
(2) Sm. Meherunnisa Bibi v. Satish Chandra Dutta, (1943) 


-~ 47 CWN 894 
Amiya Kumar Chatterjee and Abhi Kumar Banerjee .. for the petitioner 
Tarak Nath Roy ee a .. for the opposite parties 


Fhe judgment of the Court was as follows :— . : 


This: Rule is directed against the order dated August 30, 1976 
pasted by. the learned Munsif at Puiulia rejeoting the petitioner's 
application under section 38 of the Bengal Money-Lander’s Act, 1940. 
The - facts in short are as follows = 

The petitioner borrowed a sum of Rs. 1200/- by executing an usu- 
fructuary -mortgage’deed dated March 3, 1967 in favour cf the lender 
late Balaram Mahoto in respect of 1 acre of kamali land. The said Jender 
and on his death his heirs, the epposite parties, had been ® in possession 
thereof by cultivation. According to the petitioner, the Jender and his 


— 
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successors had realised Rs. 2100/- for paddy and Rs. 700/- for straw, in 
all Rs. 2800/- during 1967 to 1973 i.e more than double the principal. 
As such the petitioner was entitled to a declaration that nothing is due 
on the korkobala (usuftuctuary mortgage deed). The application was 
accordingly filed on April 16, 1974 for a taking accounts of the said loam 
and for declaration that nothing was due to the lender or his heirs. In 
case the Court found that the Ioan was not fully satisfied, there was the 
alternative prayer for determination of the amount still payable by the 
borrower-petitioner. The application was registered as Misc. Case No. 
53 of 1974. 


2. The opposite parties contested the application contending that 
the transaction was not aloan and consequently the application under 
section 38 of the Act was not maintainable. It was also centended that 
the opposite parties were not the lenders under the Act and as such no 
relief was available against them on the said application. Further the 
annual income from the land less costs of production was Rs. 100/- for 


“paddy and Rs. 5/- for straw, which for six years amounted to Rs. 630/- 


only. The application accordingly was liable to be dismissed. 


2. The learned Munsif by the impugned order held that though 
the application was otherwise maintainable the definition “lender” defined 
in Section 2{9) does not include his heirs and  successors-in-interest. 
The application under section 38 of the Act accordingly was not main- 
tainable and as a result the Misc. Case was dismissed. The present rule 
ig against this order. 


4. Mr. Amiya Kumar Chatterjee appearing with Mr. Abhijit Kumar 
Banerjee, learned Advocates for the petitioner contended that the learned 
Munsif committed an error in the exercise of his jurisdiction in holding 
that no relief under the Act was available against the legal heirs and succ- 
essors-in-interest of the lender. He submitted that on correct interpreta- 
tion, the word ‘lender’ should have been held as including his legal heirs 
and successors-in-interest who accordingly would be amenable te appro- 
priate orders on the application under section 38 of the Act. 


5. Mr. Tarak Nath Roy, learned Advocate for the opposite parties, 
contended that the application for declaration that the lender and/or his 
legal heirs are indebted to the borrower on accounting is not maintainable 
inlaw. Further, the definition of ‘lender’ in the Act does not include 
his heirs or successors-in-interest, so that the application under section 
38 is not maintainable and the borrower may have his remedy under the 
ordinary law of the land. i 


6. Mr. Roy referred to the decision in (1) Srikanta Kumar v. Atul 
Krishna, 49 CWN 143 in which it was held that an application for 
settlement of debts under the Bengal Agricultural Debtors Act, 1936 
made by an applicant while denying the debt itself was not maintainable 
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in law. Mr. Roy referred to an earlier decision in (2) Sm. Meherunnisa 

Bibi v. Satis Chandra, 47 CWN 894 wherein the Court held that 

in a proceeding under section 38 of the-Act, there ean at most be a 

declaration that nothing is due under the loan but no declaration of any 

amount due from the lender to the borrower is permissible under the 
e Act. 


: 7. In the case before us the berrower in his application has prayed 
for taking account of the loan, for declaration that there is nothing due 
on the loan and also for declaration of the amount due under the loan if 
it is found that the loan has not been satisfied. There is no illegality in 
such prayer, as the Court is competent under the Act on an application 
under section ,38, which provides “for taking “accounts and for declaring 
the amount due to the tender”, also to declare on accounting that no 
amount is due to the lender. The application for such alternative decla- 
ration is thus maintainable in law. . 


8. The formidable centention urged on behalf of the opposite 
parties, which found favour with the learned Munsif, is that the word 
_ “lender” in Sub-section (9) of Section 2 of the Act “‘means a person who 
_ advances a loan and includes a money lender”. It 1s said that while the 
word ‘borrower’ in sub-section (2) of Section 9 “means a person to 
whom a loan is advanced and includes a successor-in-interest or surety’, 
these words are excluded from the meaning of the word “lender”? not 
witheut significance. We shall now examine the contention with 
reference to other relevant provisions of the Aet. l 


9 Section 28 of the Act in sub-section (1) provides that when a 
loan is “assigned” to any person by the lender or his assignee, before 
such assignment notice is to be given that the debt, agreement or security 
is affected by the operation Of the Act. In sub-section (3) it is expressly 
stated that the expression “‘assigned”’ in this section means an assignment 
inter vivos other than assignment by operation of law. In section 29 it is 
also provided that the provisions of the Act shall continue to apply as 
respects any debt due toa lender or money lender in respect of loans 
advanced by him, as also the benefit of any agreement made or security 
taken in respect of such debt or interest, notwithstanding that the debt or 
the benefit of the agreement or security may have been assigned to any 
assignee, and references in this Act to a lender or money lender shall 
aceordingly be construed as including sueh assignee, subject to certain 
limitations and except where the context otherwise requires. It is thus 
obvious that while section 28 applies to assignment inter vivos and not to 
assignment by operation of law, there is no such prohibition in respect of 
the provisions of section 29, so that its provisions will apply te assignments 
by operation of law. Assignment by operation of law includes inter alia 
involuntary.sales in execution, assignments upon bankruptcy as also cases 
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of succession whieh is assignment by devolution of interest. Accordingly 
the relief in respect of a debt by a lender in accordanee with the provisions 
of the Bengal Money Lenders Act 1940 will be available to a borrower 
against the legal representatives of a deceased lender on whom the estate 
of the deceased lender including the debt and its security devolves by 
operation of law. ‘This interpretation is consistent with the beneficent 
objects the Act is intended to achieve. > 
10. Mr. Roy took a further objection contending that under Sub- e 
Section (3) of Section 38 an appeal is provided against a declaration 
under Sub-section (2), so that no application in revision lies against the 
impugned order. The contention, it appears, Js unsustainable as an 
appeal lies against a determination contemplated in Sub-section (2) which 
has the force and effect of a decree as provided in the section itself. A 
decision on the maintainability of the application under Scction 38 is not 
a declaration in respect of amounts paid and payable to the lender. As 
such a revision lies against such order as contended by Mr. Chatterjee. 


11. The application of the petitioner under section 38 of the Act 
against the legal representatives of the deceased lender is thus maintainable 
in law. The Rule accordingly is made absolute and the impugned order 
of the learned Munsif is set aside. The application will now be disposed - 
by the learned Munsif in accordance with law. Let the records be sent 
down at once. 

12. There will be no order for costs in the Rule. 

T. K. M. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Rabindranath Bhattacharya 
Deeision : April 4, 1977 


State of West Bengal u ae .. Petitioner 
Versus | 
Mir Fakir Mohammad A P ... Opposite party* 
And z 
Ulangini Dasi . a ce. n Petitioner 
Versus 
Dakshineswar Roy Choudhury T ... Opposite party* 


Code of Civil Procedure (Amendment) Act (No. 104 of 1976), Secs. 
38 & 97 (2) (n)—Insertion ef new section 100A in Code of 1908— Effect 
thereof on right to prefer Letters Patent appeals under clause (15)— 
Exception ag mentioned in sec. 97 (2) (n) of 1976 Amendment Act—Proce- 
dure for admission of appeal— ‘Admit’— Interpretation of. 

* Applications arising out of S. A. nos. 1658 of 1965 and 1603 of 1966. 
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Two applications for leave to appeal under clause 15 of the Letters 
Patent were filed after the disposal of two different second appeals. These 
applications were heard together for convinience. A preliminary objection 
was mised as to the muintainability of those: applications in view 6f 
the incorporation of section 100A in the Civil Procedure Code of’ 1908 
by section 38 of the Code of Civil Procedure (Amendment) Act 1976. It 
4s contended that after such insertion in the principal Code, no 


efurther appeals would lie from the judgments or decisions of a single Judge 


or from a decree passed in such appeals and as such the instant applications 
under Clause 15 of the Letters Patent are not maintainable and in any 
view no certificate or leave can be granted for preferring appeals 
against the decisions made in the second appeals. In reply to the said 
contention the petitioners say that before the said amendment came 
into force the aforesaid two appeals were disposed of and therefore 
the petitioners have the right to prefer their further appeals under 
Letters Patent for which they have filed their respective applications 
under Clause 15 and such applications were filed before the amendment 
became effective and as such the applications aré maintainable. 


HELD : On account of the insertion of the new section 100A in the prin- 
cipal Code, there shall be no further appeal under the provisions of the Letters 
Patent as indicated therein. But in view of section 97 (2) (n) of the 
Amendment Act of 1976, if any Letters Patent appeal is admitted before 
the coming into force of section I 00A, such appeal shall be disposed of as 
uf section 38 of the Amended Act 1976 introducing section IVOA has not come 
into force Thus these applications can not be summarily rejected simply 
because section 100A has come into force although no orders have been 
made upon those applications. If the applications have already complied 
with the other provisions of law for admissions of appeals, certainly the 
Court will consider the fitness of the cases for granting leave or certificate as 
prayed for. There may be various reasons for the Court not to make an 
order upon the application filed prior to the introduction of Sec. 100A but 
for those reasons the applicants cannot suffer if they have already complied 
with the other provisions of law and procedure for admission of the appeals 
before Sec. 1004 came into force. 

Admittedly there is no procedure in our High Court for admission of a 
Letters Patent appeal corresponding to the procedure as in Order 
41, rule Il of the Code of Civil Procedure. According to Rule 2 of 
Chapter VIH of the- High Court Rules, Appellate Side, every appeal to High 
Court under Clause 15 of the Letters Patent. shall be presented to the 
Deputy Registrar or such officer as the’ Deputy Registrar may appoint 
within 60 days from the date of the judgment appealed from unlgss the Court 
in its discretion on good cause shown shall grant further time. 

If the memorandum of appeal already presented within the prescribed 
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time complies with the Rules as prescribed by the High Court and if there 
isa certificate of the Judge concerned that it is a fit case for further appeal 
and the same is endorsed and is otherwise found to be in order, the appeal 
i deemed to have been accepted by the Court. There is no other procedure for 
admission for such appeal. Faced with such a situation, one has to give a 

harmonious construction of the word “admit” ın the context of the amend 

ment referred to hereinbefore. The reference to the appeal admitted before 
the commencement of section 38 as mentioned in clause (n) of sub-section (2). 
of sec. 97 of the Amendment Act of 1976 should be understood to be 

the reference to the appeal already accepted by the High Court to be heard 
as if sec. 38 is not there. 

In the instant cases, no memoranda of the appeals iaie been presented 
to the High Court at any time although a long time had passed beyond the 
prescribed period of limitation before the commencement of section 38 of 
the Amendment Act of 1976. In the circumstances, the granting of the 
requisite certificate under Clause (15) of the Letters Patent is useless and 
further it is barred by section 100A of the Code of Civil Procedure. 

Lala Hemanta Kumar and Gobinda Chandra Pal . es 
jai for the Petitioners in both the matters 
Panchanan Pal . for the Opposite party in application arising out of S. A. 
no. 1658 of 1965 
Sachindra Chandra Das Gupta and Rabati Nath Sarkar 
...for the Opposite party in the application arising out of 
S. A. no 1603 of 1966 

The judgment of the Court was as follows :— 

These two applications under Clause 13 of the Letters Patent, one 
filed in connexion with the Second Appeal No. 1658 of 1965 and another 
relating to Second Appeal No. 1603 of 1966 have been heard together as 
the same question of law about the maintainability of those two applica- 
tions are involved therein and this order shal! govern both the matters 

3. The Appeal No. 1658 was allowed on 21.7.76 and the Appeal 
No. 1603 was dismissed on 5th July. 1976. The plaintiff-respondent in 
Appeal No. 1658 filed the application for leave to appeal under clause [5 
of the Letters Patent on 3.11.76 and the appellant of the other appeal 
filed an application under clause 15 on 21.9.76: For the sake of con- 
venience both the matters were heard together. Mr. Panchanan Pal, the 
learned Advocate for the appellant, whois the opposite party in the 


application, filed in connexion with the Second Appeal No. 1658 and . 


Mr. S. C. Das Gupta, the learned Advocate appearing on behalf of the 
respondent opposite party in the other application raised a preliminary 
objection as to the maintainability of the applications under clause 15 of 
the Letters Patent in view of the introduction of the amendment of the 
Civil Procedure Code by the Amending Act of 1976. Their contention is 
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that after the amendment of the Civil Procedure Code by the Amending 
Act of 1976, there can be no appeal against the decision of a Judge of the 
High Court sitting singly disposing of a second appeal and as such the 
present applications under clause 15 of the Letters Patent are not maint- 
-ainable and in any view ne certificate or leave can be granted for an appeal 
against the decision made in the second appeal. Mr. Hemanta Kumar 
e Lala has challenged this contention and his main argument is that before 
i the amendment of the Civil Procedure Code of 1976 came into being, the 
‘two appeals were disposed of and therefore, the petitioner have a right to 
prefer appeals against the decisions for which purpose the present appli- 
cations have been filed. It:'has been contended further by Mr. Lala that 
as the applications were filed before the amendment of the Civil Procedure 
Code has come into foree, the applications are maintainable and should 
not be rejected. 


g 3. Admittedly, the applications bad been filed before the amend- 
ment of the Civil Procedure Code came into force. The opposite parties 
to these applications rely upon S. 100A of the Civil Procedure Code intro- 
duced by the Amending Act read with Ss. 38 and 97 (2) (n) of the C.P. 
Code (Amendment Act of 1976). Section 38 ofthe Amendment Act of 
1976 inserts the new S. 100A in the Principal Act and-it runs as follows :— 


38. Insertion of new section 1004.— After section 100 of the 
-principal Act, the following section shall be inserted :— 


“100A. No further appeal in certain cases.— Notwithstanding 
‘anything contained in any Letters Patent for any High Court 
or in any other instrument having the force of law or in any 
other law for’ the time being in force, where any appeal from an 
appellate decree or order {s heard and decided by a single Judge ofa 
_ High Court, no further appeal shall lie from the judgment, decision 
-OT order of such single Judge in such appeal or from any decree passed 
in such appeal.”. . . 
4. Clause (n) of sub section (2) of S.97 speaks about repeal and 
savings and I quote the relevant portion of sub-s. (2) of 8.97 of the 
. Amendment Act of 1976 with elause (n) as under :— 


“2. Notwithstanding that the provisions of this Act have come 

into force or the repeal under sub-section (1) has taken effeot and 
without prejudice to the generality of the provisions of section 6 of the 
General Clauses Act, 1897 (10 of 1897)— 
(n) -Section 100A as inserted in the Principal Act by section 38 of 
this Act, shall not apply to or affect any appeal against the decision 
of a single Judge of a High Court under any Letters Patent which had 
been admitted before the commencement of the said Section 38, and 
every such admitted appeal shall be eupercd of as if thè said section 
38 had not come into force ;’ 
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5. After the introduction of S. 100A of the Cede, no further 
appeal shall lie from the judgment, decision or order of a single Judge in 
the second appeal notwithstanding anything contained in any Letters 
Patent for any High Court or in any other instrument having the force of 
Jaw or in any other law for the time being in force. Therefore, on account: 
of this new section, there shall be no appeal under the provisions of the 
Letters Patent as indicated in the section. But in view of S. 97(2)(n) ofe 
the C. P. Code.Amendment Act of 1976, if any appeal is admitted under , 
the Letters Patent before the coming into force of S 100A inserted by the 
Amendment Act of 1976, such appeal however, in spite of S$. 100A 
coming into force shall be disposed of as if the S. 38 introducing 8. 100A 
of the Amendment Act has not come into force. Admittedly the present 
applications were filed under the Letters Patent before the coming into 
force of S. 100A of the Code. It cannot be, however, argued that the 
instant applications under clause 15 of the Letters Patent should be 
summarily rejected simply because S. 100A has already come into force 
although no orders have been passed upon those applications. An appli- 
cation under clause 15 if filed even a day prior to the coming into force 
of S. 100A of the Code, cannot be rejected summarily. If the applica- 
tion has already complied with other provisions of law for admission of 
the appeal certainly the Court will consider whether it is a fit case for 
granting ‘leave or certificate as prayed for. There may be various reasons 
for the Court not to pass an order upon the application filed prior to the 
introduction of S. 100A but for those reasons the applicant cannot suffer 
if the applicant has already complied with other provisions of law and 
procedure for admission of the appeal before the S. 100A came into 
force. 

6. Mr. Lala has argued that as soon as the application under 
clause 15 of the Letters Patent is filed, the date of such filing should be 
recorded as the date of admission referred to in clause (n) of sub-s. (2) of 
S. 97 of the C. P. Code Amendment Act of 1976. In this connexion my 
attention has been drawn to Chapter VIII, Rule 3 inthe Rules of the 
High Court at Calcutta, Appellate Side framed in connexion with appeals 
under §. 15 of the Letters Patent. Rule 3 of Chapter VIII of Part II 
says that the memorandum of appeal shall be drawn up according to the 
provisions of Order XLI, Rule I of the C. P. Code and shall be certified 
by an Advocate of the Court but it need not be accompanied by a copy 
of judgment appealed from. The authorised officer to whom the memo- 
randum of appeal is presented shall have to endorse thereon the date of 
presentation and send the same to the Stamp Reporter who shall satisfy 
himself that there is a declaration by the Judge who passed the judgment 
that the cash is a fit one for appeal and that it is in order and within time. 
Admittedly gain there is no procedure in our High Court for admission 
of an appeal under the Letters Patent as in a case under Order 41 Rule 11 


? 
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of the C. P. Code. According to Rule 2 of Chapter VIII of the Rules 
of our High Court on the Appellate Side every appeal to the High Court 
under Section or clause (as generally called) 15 of the Letters Patent from 
a judgment of a Division Bench or a Judge sitting singly on the Appellate 
Side of High Court shall be presented to the Deputy Registrar or such 
other officer as the Registrar may appoint within sixty days from the date 


“of the judgment appealed from unless the Court in its discretion on good 
e cause shown shail grant further time. 


7. Now the question arises as to what would be the date of admi- 
ssion of an appeal under clause 15 of the Letters Patent because in 
clause (n) of sub-s. (2) of S.97 of the Amendment Act 1976 it is stated 
that if an appeal is already admitted before the commencement of S. 38, 
that is to say, before the coming into force of S. 100A of the Code, it 
will be disposed of. Otherwise after the commencement of the S. 38 of 
the Amendment Act no fresh appeal will lie. It has, therefore, to be 
ascertained what the meaning of the word “admitted? appearing in 
clause (n) of sub-s. (21 of S.97 of the Amendment Act is. It cannot be 
heard to say that the litigant can file an appeal against the decision of a 
Judge under clause 15 of the Letters Patent as a matter of right. The 
law is clear that unless the Judge considers a case fit for an appeal, the 

‘litigant cannot as a matter of right or in due course prefer an appeal. 
The practice of our Court is that a party aggrieved may pray for a certifi- 
cate for leave to appeal under clause 15 of the Letters Patent orally at the 
time when the judgment is delivered in the open court or if it is not orally 
prayed at the time of delivery of judgment, an application in writing is 
filed for the said purpose subsequently. The Appellate Side Rules already 
mentioned clearly say that within the stipulated time the aggrieved party 
has got to file a memorandum of appeal without any copy of the judg- 
ment complained against before an authorised officer of the High Court 
and if a'certificate-is granted under clause 15 of the Letters Patent by the 
Judge concerned then that certificate has got to be endorsed upon memo- 
randum of appeal. If the memorandum of appeal already presented 
within time complies with the Rules prescribed by the High’ Court and if 
there is the certificate of the Judge concerned that it is a fit case for appeal 
‘and the same is endorsed and it is otherwise found in order, the appeal 
is deemed to be accepted by the Court. The condition precedent is, 
therefore, a certificate to be granted under clause 15 of the Letters Patent 
and further the filing of the memorandum of appeal as prescribed by the 
Rules of- the High Court. There is no ether procedure for admission of 
the appeal. The word “admit”? according to Oxford Dictionary is “‘let 
in, allow entrance of, accept as valid etc.”. According to Chambers 
Twentieth Century Dictionary the word “admit” means ‘‘to allow to enter, 
to let in, to acknowledge etc.”. On reading the relevant provisions 
already mentioned and considering the popular and dictionary meaning of 


s é b 
304 State of W. B. v. Mir Fakir Mohammad [1977 (2) CLJ 
the word “admit”, Ihave no doubt to hold that the reference to the 
appeal admitted before the commencement of S. 38 as mentioned in 
elause (n) of sub-s. (2) of S. 97 of the C. P. Code Amendment Act of 1976 


means appeals already accepted by the High Court to be heard as already 
indicated. 


8. In the present case before us although applications under clause, 
15 of the Letters Patent were filed before the commencement of the S. 38 
of the Amendment Act of 1976, no memoranda of appeals have been filed ° 
by the petitioners at all, not to speak within time prescribed under Rule 2 
of Chapter VIII of the High Court Appellate Side Rules. It may be that 
at the time of delivery of judgment, the aggrieved party ‘may pray orally 
for leave to appeal under clause 15 of the Letters Patent and that may be 
allowed. But in spite of the leave being granted, there may be cases 
where the party concerned does not file any memorandum of appeal at all. 
In that ease certainly it cannot be stated that the granting of the prayer 
under clause 15 of the Letters Patent amounts to an admission of an appeal 
without the existence or the filing of the memorandum of appeal. There 
can be no question of any admission of appeal or an appeal being 
admitted. It may also be that a memorandum of appeal is filed within the 
time prescribed by the Rules and subsequent to the delivery of judgment 
an application in writing is filed under clause 15 of the Letters Patent. For 
various reasons the Court might not have passed orders upon the applica- 
tion at an early date, but when ultimately the certificate is granted the 
memorandum of appeal already filed and found in order may be taken as 
admitted. In the case.before us when no memorandum of appeal is at all 
filed although a long time hag passed beyond the period of limitation 
prescribed by the Rules before the commencement of S. 38 of the Amend- 
ment Act of 1976, the granting of certificate under clause 15 of the Letters 
Patent is useless and it is barred by S. 100A of the C. P. Code. 


9. In the result, the applications are rejected but without any cost. 


10. On the prayer of the petitioners, let there be stay of operation 
of the judgments and decrees for a month from today. Return the certi- 
fied copies of the judgments and decrees of the Second Appeals, if filed, 
to the learned Advocates of the _ petitioners. 


S.P.T. 


———" ee a 
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. [ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Manas Nath Roy 
Decision: August 29, 1977 


` Sm Anusuan Dhirajlal Kanakia a ; (Appellant) Petitioner 
Versus 
2 Promode Kumar Banerjee & Ors. ...  (Respt.) Opposite parties* 


Code of Civil Procedare (Amendment) Act (104 of 1976), Sec. 38— 

“Incorporation of Sec. 100A in the Principal Code—Effect thereof on 

Letters Patent appeals — Right taken away subject to certain exceptiors— 
Interpretation of statutes. 


The point for consideration is whether after the incorporation of 
the amendment by the Code of Civil Procedure (Amendment) Act 1976, 
an appeal, out of a proceeding initiated earlier would be maintainable 
under Clause 15 of the Letters Patent. 


HELD : The Code of Civil Procedure (Amendment) Act 1976 has come 
into force on and from 9.9.76 and the same has repealed all the amendments 
in the principal Code made by appropriate Legislature or by the High 
Courts, before the commencement of the said Amending Act except to the 
extent that such amendments or provisions are consistent with the provisions 
of the Code as amended by section 97(1) ‘and the provisions of the Code as 
amended by the 1976 Act, have been made also applicable to all suits, 
proceedings, appeals or applications pending at the commencement of the 
Amending Actin terms of section 97(3) except as otherwise provided in 
respect of the matters mentioned in section 97(2) of the said Amendment 
Act of 1976, where the provisions of the Code as amended by tha said 
Amending Act, would not apply. ` It appears that the underlying principle 
behind the incorporation of the section 100A of the Code by section 38 of the 
Amendment Act of 1976 is for the purpose of minimising the delay in the 
finalisation of adjudications and the fact by such incorporation of the said 
section 100A further appeals under Clause 15 of the Letters Patent against 
the decision of the single Judge in Second Appeals, has been barred, over- 
riding the provisions of the Letters Patent or any other law providing such 
appeals Thus after the introduction of section 100A, no appeal would be 
available from the judgment, decision or order of a single Judge in a second 
appeal notwithstanding anything contained in.any Letters Patent for any 
High Court or any other instrument having the force of law or any other law 
for the time being in force. So and because of the incorporation of the said 
new section and in fact after the incorporation of the same there can be no 
appeal under the provisions of the Latters Patent as indicated in the section 
itself, subject to the exception as mentioned in section 97 (2) (n) of the 
(Amendment) Act of 1976. namely, if any appeal is admitted under the 


* Application for leaye to appeal and Letters Patent arising out of S. Á. 
no. 505 of 1972- 
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Letters Patent before the coming into force of the said section 100A, the 
same shall be disposed of as if the said section 38 introducing section 100A of 
the Act had not come into force. Therefore, when the instant application 
seeking leave of Court to file Letters Patent appeal has been filed after the 
coming into force of section 100A as introduced by section 38 of the (Amend- 
ing) Act of 1976, and no leave, prior to the date of incorporation of the said 
(Amending) Act has been given or obtained, the said application is note 
maintainable, : 
Cases referred to: 


(1) Garikapati Veeraya y. N. Subbiah Choudhury, AIR 1957 SC 540 


(2) State of West Bengal v. Mir Fakir Mohammad, 1977 (2)CLJ 298: 
1977 CHN 437 


R. C. Deb, A. N. Roy and Sudipta Maitra... for the Appellant petitioner 
Sakti Nath Mukherjee and Bhaskar Ghosh 


for the Respondent opposite party no. I 
The judgment of the Court was as follows :— 


This is an application for leave to file an appeal under Clause 15 of 
the Letters Patent, against the judgment and decree dated February 24, 
1977, made in S. A. No. 505 of 1972, affirming thereby the Judgment 
and decree passed by the learned Additional District Judge, 4th Court, 
Alipore in Title Appeal No 709 of 1971. 


2. The point involved in thie case is whether after the incorpora- 
tion of the amendment by the Cade of Civil Procedure (Amendment) Act 
1976, an appeal, out of a proceeding initiated earlier would -be maintain- 
able under Clause 15 of the Letters Patent. 


3. The Respondent Opposite-parties are adraittedly joint owners of 
premises No. 8, Ashutosh Mukherjee Road (hereinafter referred to as the 
said premises) where there are several tenants. Three of the flats mn the- 
said premises were let out to the appellant-petitioner, whois in Scooter 
business. A suit, being Title Suit No. 266 of 1969. was filed against the 
appellant petitioner for permanent injunction restraining her and her 
men, agents and servants from using the courtyard of the said premises 
for the purpose of her business and obstructing the same or enoroaching 
the same in any way whatsoever. The said suit had been filed, as ıt 
was alleged that for her business purpose, the appellant petitioner, her 
men, servants and agents started using the courtyard in questien by keep- 
ing the Seooters, Motor eycless for repairs, thereby causing annoyance 
and nuisance to other tenants of the said premises. Such user of the 
said courtyard was alleged to have been done without the permission or 
consent of the landlords. 


4. QGneontest, the suit was decreed and the appellant petitioner 
herein was restrained by an order of permanent injunction from using the 
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courtyard in question for the purpose of her ‘business as aforesaid. She - 
was also restrained by an order of injunction from committing any 
nuisance in the said courtyard by such or any-user. The determinations 
as made by the learned Munsif, were also affirmed of some modification 
in Title Appeal No. 749 of 1971 by the learned Additional District Judge, 
4th spur; Alipore on January 20, !972. 


5." The appeal, being S. A. No. 505 of 1972, which was preferred 
“against such determinations, was dismissed by this Court on February 24, 
1977, affirming thereby the determinations.as made by the learned Courts 

_below. 

6. From such determination, the present application for leave to 
file an appeal under Clause 15 of the Letters Patent was affirmed and filed 
on May 24, 1977, on the grounds as mentioned therein. 


7. Mr. R.C. Deb, learned Advocate appearing for the appellant- 
petitioner, placed section 100A of the Code of Civil Procedure, 1908 as 
amended by the asa ‘Act of 1976 and which is to the following 
effect : 


©38 Insertion of new section 100A—After section 100 of the prin- 
cipal Act, the following section shall be inserted, namely :— 


“100A. No further appeal in certain cases—Notwithstanding any- 
thing contained in any Letters Patent for any High Court or in any 
other instrument having the force of law or in any other law for the 
time being in force,, where -any appeal from an appellate decree or 
order is heard and decided by a single Judge of a High Court, no 
further appeal shall lie from the judgment, decision or order of such 

. single Judge in such appeal.or from any decree passed in such appeal”. 
and submitted that even after the incorporation of the said section 100A, 
the appeal under Clause 15 of the Letters Patent would not be barred in 

-a proceeding which was initiated earlier and wherefrom such appeal under 
the old previsions of the Code and ordinarily would have been available. 
He, in short, submitted that section 100A has application: to sueh appeals, 
which have been preferred after the incorporation of the (Amending) Act 
of 1976, which came into forge on` September 9, 1976. Mr. Deb sub- 
mitted that since the appeal in the instant case or the preceeding where- 
from such appeal has been taken, was initiated prior to September 9, 1976, 
so the provisions of section 100A would have no ‘application. He also 
submitted that to have the benefits of an appeal under Clause 15 of the 
Letters Patent, is a vested right and that cannot or should not be allowed 
to be taken away by the subsequent incorporation as made through sec- 
tion 38. He further submitted that proceedings initiated prior to the 
incorporation of the 1976 amendment, would be governed by the old Act 
and not by the subsequent incorporation through the new Act, as afore- 
said, and in fact the right of appeal viz.; by Clause 15 in the instant case, 
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has not been taken away. In support of his submissions Mr. Deb being 
assisted'by Mr. Aditya Narayan Roy, relied on the determinations of the 
Supreme Court in the case of (1) Garikapati Veeraya v. N Subbiah 
Choudhury and Ors., AIR 1957 SC 540, wherein it has been observed that 
the legal pursuit of a remedy, suit, appeal and second appeal are really 
but steps ina series of proceedings, all connected by an intrinsic unity 


and are to be regarded as one legal proceeding. The right of appeal ise 


not a mere matter of procedure but is a substantive right. The institution | 


of the suit carries with it the implication that all rights of appeal then in 
forse are preserved to the parties thereto till the rest of the career of the 
suit. The right of appeal is a vested right and such a right to enter the 
superior court acerues to the litigant arid exists as on and from the date 
the lis commences and although it may be actually exercised when the 
adverse judgment is pronounced, such right is to be goverzed by the law 
prevailing at the date of the institution of the suit or proceeding and not 
by the law that prevails at the date of its decision or at the date of the 
filing of the appeal. This vested right of appeal can be taken away only 
by a subsequent enactment, if itso provides expressly or by necessary 
intendment and net otherwise. 

8. Mr. Saktinath Mukherjee, appearing for the Respondent 
Opposite party No. 1 disputed such submissions of Mr. Deb and 
submitted that a right of appeal under Clause 15 of the Letters Patent is 
nota vested right. It is a discretion left or vested with the Court 
concerned. He further submitted that even in terms of the determina- 
tions of the Supreme Court as referred to hereinbefore, and more 
particularly when such a right of appeal under Clause 15 has been 
taken away by the present enactment, this Court should hold and as such 
should not award the necessary leave to appeal under Clause 15 of the 
Letters Patent. It wasalso contended by him that when the present 
application was affirmed and filed on May 24, 1977,i. e, after the 


incorporation or coming into force of the said (Amending) Act of 1976, 


which, incidentally came into force cn September 9, 1976, the right of 
appeal under Clause 15 of the Letters Patent has been lost to the 
appellant petitioner, in view of the provisions of section 97 and more 
particularly sub-sections 2(2) and (3) thereunder It was submitted by 
him that the reference to the words appeal “admitted”, before commence- 
ment of section 38 of the said 1976 (Amending) Act, as mentioned 
in clause (2) of section 97(2), would mean that appeals excepting those 
already accepted by the High Court, would be barred. In support of 
his submissions as aforesaid. Mr. Mukherjee first “relied on section 
100A of the Code as incorporated by section 38 of the (Amending) Act 
of 1976 as quoted hereinbefore and also relied on section 97(2)(n) and 
section 97(3), which are quoted hereunder :— 

Section 97: Repeal and savings: (1) Any amendment made. or any 
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provision inserted in the principal Act by a State Legislature or a 
High Court before the commencement of this Act shall, except in 80 
far as such amendment or provision is consistent with the provisions 
of the principal Act as amended by this Act, stand repealed. 

(2) Notwithstanding that the provisions of this Act have come into 
force or the repéal under sub-section (1) has taken effect, and without 
prejudice to the generality of the provisions of section 6 of the 
General’ Clauses Act, 1897. 
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(n) section 100A, as inserted in the principal Avt by section 38 of 
this Act, shall not apply to or affect any appeal against the decision 
of a single Judge of a High Court under any Letters Patent which — 
had been admitted before the commencement of the said sectien 38 ; 
and every such admitted appeal shall be disposed of as if the said 
section 38 had not come into force ; 
(3) Save as otherwise provided in sub-section (2), the provisions of 
the principal Act, as amended by this Act, shall apply to every sult, 
proceeding, appeal or application, pending at the commencement of 
this Act or instituted or filed after such commencement, notwithstanding 
the fact that the right, or cause of action in pursuance of which sueh 
suit, proceeding, appeal or application is instituted or filed, had 
been acquired er had accrued before such commencement.” 
and submitted further that when a litigant cannot file an appeal under 
Clause 15 against the decision of the single Judge as a matter of right 
and more particularly unless the Judge concerned considers the case to 
be a fit ene for appeal, the present applieation for leave to appeal under 
Clause 15, which was admittedly filed after the incorporation of the 
(Amending) Act of 1976, was not maintainable. 


9. The (Amending) Act of 1976, admittedly came into force 
on and from September 9, 1976 and the same has repealed all the 
amendments in the Code made by the appropriate Legislature or the 
High Courts before the commencement of the Act except to the extent 
that such amendments or provisions are consistent with the provisions of 
the Code, as amended by section 97(1) and the provisions Of the Code, 
as amended by the Act, have been made also applicable to all suits, pro- 
ceedings, appeals, or applications pending at the commencement of the 
Act in terms of section 97(3) except as otherwise provided in respect of 
matters mentioned in section 97(2) of the said (Amending) Act of. 1976, 
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where the provisions of the Code as amended by the said Act, would not 
apply. It further appears that the underlying principle behind the in- 
corporation of section 100A to the Code by section 38 of the (Amending) 
Act of 1976 is for the purpose of minimising the delay in the finalisation 


of adjudications and in fact by such incorporation of the said section 100A, 


further appeals under Clause 15 of the Letters Patent against the decision 
of the single Judge in Second Appeal has been barred, overriding the 
provisions of Letters Patent or any other law providing such appeals. Thus 
after the introduction of section 100A as aferesaid, no appeal would be 
available from the judgment, decision or order of a single Judge in a 
Second Appeal notwithstanding anything contained in any Letters Patent 
for any High Court er any other instrument having the force of law or 
any other law for the time being in force. So, and because of the incor- 
. poration of the said new section and in fact after the incorporation of the 
same there can be no appeal under the provisions of the Letters Patent 
as indicated in the section itself, subject to the exception as mentioned in 
section 97(2)(n) of the (Amending) Act of 1976, viz., if any appeal is 
admitted under the Letters Patent before the coming into force of the 
said section 100A, the same shall be disposed of as if the said section 38 
introducing section 100A of the Act had not come into force. Therefore, 
when the present application has been filed after the coming into force of 
section 100A as introduced by section 38 of the (Amending) Act of 1976, 
and no leave, prior te the date of incorporation of the said (Amending 
Act) was given or obtained, the present application, I hold in agreement 
with the submissions of Mr. Mukherjee, must be held to be not maintain- 
able. It must be recorded that similar view has also been taken by R. 
Bhattacharya J.`in the case of (2) State of West Bengal v. Mir Fakir 
Mohammad, 1977 CHN 437 : 1977 (2) CLJ 298. 
10. Thus the application fails and the same is dismissed with costs 
assessed at 5 gold mohurs. ` 
N. C. S. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
Decision: July 8, 1977 
Bhuramal Agarwalla ae T Appellant 
Versus - 
Samla Dalurband Coal Co. (P) Ltd. & Ors. ... ... Respondents* 
Civil Procedure Code—Order YI, Rule 17—Amendment of written 
statement. 
` * Appeal from Original Order No. 105 of 1972 
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A defendant will not be permitted to carefully change his defence 
by an amendment to his Written Statement. An amendment on drivet 
regation of an admission contained 1 in the Original Written Statement 
will not be allowed. - 

Cases referred to: 


(1) Laird v. Briggs, 16Ch.D 440 
e (2) Saradindu Mukherjee v. Jahar Lall Agarwalla, AIR 1942 Cal. 153 
è {3) Shaik Masthan Sahib v. Balarami Reddi, AIR 1953 Mad 958 

(4) Clerk v. Wray, 31 Ch. -D 68 E 


R. C. Deb, Tapas Banerjee and Hirak Mitter T ... for the Appellant 
Ranadeb Chowdhury and. Benoy Krishna Rej 2 .. for the Respondents 


The judgment of the Court was as follews :— 


Mitra, C. J.: This is an appeal against the judgment of Mr. Justice 
S. C. Ghose dated the 23rd November, 1971 refusing an amendment to 
à weitten statemént. The suit was filed on May 31, 1962 against three 
defendants. The defendant no.2 is stated to be the son of the defen- 
dant no. 1. This. was a suit for recovery of various sums of money 
alleged to be due as damages for wrongful breach of duty or trust on 
the part of the defendants no. | and 2 and fraudulent and wilful default 
caused by them to the plaintiff in respect of various goods and chattels 
belonging to the plaintiff. In paragraph 2 of the plaint, it is alleged 
“the plamtiff’s assets comprise, inter alia, ef coal mines properties known 
as Samia Dalurband Colliery together with all the buildings, plants 
machinery etc. pertaining to or belonging to the said properties.” This 
plaint,-as we have said, was filed on the -31st May, 1962. 


2. On the 25th September, 1962, the defendant on. 1 filed his written 
statement. In paragraph 4 of the writtent statement the defendant no 1 
says “‘the allegation in paragraph 2 of the plaint 1s substantially correct”. 
In other woids, the defendants no. 1 admits that the plaintiff’s assets 
comprise, inter alia of the properties mentioned in paragraph 2 of the 
plaint. On -the same day, that is, on the 25th September, 1962 the 
defendnat no. 2 also filed his written statement admitting that the 
plaintiff’s atse‘s comprise of propertics mentioned above. “The defendant 
no. 3 also filed a similar written statement on the 13th December, 
1962. 

l 3. More than eight years later on the 24th November, 1970, the 
defendants no. 1 took out a Master’s summons asking for amendments 
to his written statement. The amendments proposed, related to para- 
graph 4 of the original written statement of the defendant no. 1 in which 
the defendant no. 1 had admitted what the plaintiff’s assets comprised 
of. The amendments asked for, referred to various documents stated to 
have been executed from time to time and the purpose of thé amendments 
is to establish’ that the plaintiff had no title to the assets which the 
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plaintiff had claimed. It is this applitation for amendment which Mr. 
Justice Ghose had disallowed. | 

4. The legal proposition involved appears to be well settled. 
Leave to amend a written statement should not be granted, if the amend- 
ment would convert the defence into another of a different and inconsistent 


character. As in the case of plaint, so in the case of a written statement,e 
the Court will not allow ‘an amendment that would involve “a complete | 


change of front in the defence”. (Vide Mulla’s Code of Civil Procedure 
Thirteenth Edition, pages 732 and 734 to 735.) 


5. There have been numberous decisions in support of the above 
proposition. We would cite however just a few of them as we intend in 
the instant case to follow these principles 


6. In(1) Laird v. Briggs, (1880-81) 16 Chancery Division page 440 
the plaintiff claimed to be a tenant in possession of a part of the fore- 
shore of the sea at Margate, and he sought to restrain the defendant 
from removing shingle from the foreshore and from placing a bathing 
machine upon it. The defendant claimed by forty year’s enjoyment an 
easement entitling him to do the acts complained of, and by his statement 
of defence he denied that the plaintiff was or ever had been in possession 
of the foreshore in question, “save subject to the right of the defendant” 
At the trial the defendant asked for leave to amend his statement of de- 
fence bv striking out the, qualifying words, making the denial of the 
plaintiff’s possession an absolute one, and claiming the ownership of the 
foreshore. Mr. Justice Fry held that the defendant could not be allowed 
thus completely to change his case. This judgment was relied on by a 
Division Bench of our Court in (2) Saradindu Mukherjee v. Jahar Lall 
Agarwalla, AIR 1942 Cal. 153. Mr. R. C Deb appearing for the appellant 
has submitted to us that the amendment was disallowed in Laird’s case 
because the admission as to possession was sought to be denied. In the 
instant case, no such point is involved. To us, it scems, the principle 
on which the amendment was disallowed is important and that principle is 
that a defendant should not be allowed completely to change his case. 


7. The next case we intend to refer to is the case of (3) Clerk v.. 
Wray, reported in (1886) 31 Ch D. 68 In an aetion for specific perfor- 
mance of an agreement to grant the plaintiff, who was in possession, 
a lease of a brickfield, the defendant delivered a defence admitting the 
apreement and expressing his readiness to perform it, he also eounter- 
claimed for sums alleged to be due for rent under the agreement and 
labour and materials supplied to the Plaintiff in conneétion with the 
property. Three months after joinder of issue, and after notice of trial, 
the dofendant applied by summons under Rules of Supreme Court, 1883, 
Order XVIII, rule 2, for leave to amend his defence and counter-claim, 
and to join there with a claim for the recovery of the land. The summons 
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was dismissed on the grounds of (1) new case’ and (2).delay. Bacon 
V. C. said at page 71?” * 4. * -* * Then some months afterwards 
when the action had been set down for trial, it occurs to the Defendant 
that he should like at present ‘a -totally distinct, new and inconsistent 
cise. [n my opiiion,. the practice upon this subject is clear; the’ rule 
is clear that unless the eourt thinks it reasonable no such leave as is 
here asked for ought to be given. I[think, it is in the highest degree 
‘unreasonable, having regard not only to the issues between the parties, 
*but also tothe length of time that has „elapsed, that this application 
should be -granted. In my opinian, the Chief Clerk was perfectly right 
in refusing this appioanoiy The summons must be dismissed with 
costs.’ i 


8. Uptil now, as far as-we are aware, the principles enunciated in 
these old English cases remain unaltered. A defendant cannot by an 
amendment be allowed to have a complete change of front in his defence. 
Ghose,. J. has justifiably relied on the Madras High Court’s judgment 
-in (3) Shaik Masthan Sahib v. ‘Balarami Reddi, AIR 1953 Mad. 958. 
The Madras, High Court has clearly laid down that an amendment in 
direct negation of an admission contained in the original written 
statement cannot be allowed. i 


9. The other point we intend to refer to is that leavee te amend 
is invariably refused when the Court is satisfied that the application 
for amendment has not been made in good faith, (vide Mulla’s Code of 
Civil Procedure 13th Edn. 735). In the instant case, we have already 
pointed out that there has been inordinate delay in making the applica- 
tion fer amendment. The original written statement of the defendant No. 
| was filed on September 25, 1962 and the application for amendment 
was made on November 24, 1970. Secondly, the affidavit in support of 
the Master's Summons for amendment has been affirmed on November 
18, 1970, not -by the defendant no. 1 Bhuramal Agarwalla, but by his 
constituted Attorney, Bajranglal. Agarwalla. The explanation for the 
delay whieh the constituted attorney has given in paragraph 7 of his 
affidavit is that on or about September 19, 1970 the defendant No. 1 was 
asked by Counsel to make enquiries as to how the plaintiff became the 
owner of the said colliery as claimed’in paragraph 2 of the plaint, and 
upon enquiries and searches being made the deponent (i. e., the consti- 
tuted attoreney) and the defendant No. 1 found out certain deeds and 
documents from which the deponent came to know certain facts. 


10. In the affidavit-in-opposition to the application for amendment 
affirmed by Parameswar Kumar Agarwalla 'on January 7, 1971 in 
paragraph 3 the fact that the Master’s Summons has been supported by 
the affidavit not of the defendant no. 1, but of his constituted dttorney has 
been commended upon. 
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11. That is why the affidavit-in-reply has been affirmed by ihe 
defendant no. 1 himself on February 3, 1971. It is indeed strange that in 
paragraph 4 of this affidavit-in-reply the case made by the constituted 
attorney in paragraph 7 of his earlier affidavit of November 18, 1970 has 
not been adhered to. In paragraph 4 of the affidavit-in-reply Bhuramal 
Agarwalla, the defendant no. I says:” * : $ ii * Isay 
that the legal position was not known to me till September, 1970 and 


the admission in the- written statement was made under misconcep- | 


tion of law”. In paragraph 12 of this affidavit-in-reply he has said: ”’ 
a sd mee * I reiterate that I was not aware of the legal 
position prior to September, 1970 when the point was raised by coun- 
sel at the confereoce and the dosuments were examined.” 

12. : It is obvious that there are inconsistencies between the affidavit 
of the constituted attorney and ths affidavit of the defendant no. 1. . The 
constituted attorney's case 18, certain deeds and documents were dis- 
covered upon searches and enquiries made on the advice of counsel. The 
case of the defendant no. | seems to be that the point was raised by 
counsel at the conference and documents were examined whereupon the 
application for amendment had to be made. Nothing is stated about 
searches and enquiries after the advice of counsel was received and 
where and how these searches and enquiries were conducted. On these 
facts, it does not appear to us that the application has been made in 
good faith. 


13. For all the reasons aforesaid we are of opinion that the learned _ 


trial Judge was right in refusing to allow the amendment. The appeal, 
therefore, is dismissed with costs. 
Datta, J.: Tagree. 
T. K. M. 


[ CIVIL APPELLATE JURISDICTION ] 
- Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ganendra Narayan Ray 
Deeision: July 15, 1977 
Dilip Kamar Ghosh iG m ... (Deft) Appellant 
Versus 

Sm. Lilabati Mallick pia pi . (Plft) Respondent* 

West Bengal Premises Tenancy Act (12 of 1956), Sec. 17 (2) & (3) 
— Defendents’ application u/s. 17 (2) for determination of dispute as to 
amount of arrears of rent—Plaintiffs’ application u/s. 17 (3) for defence 
against delivery of possession being struck o6ut— Liability arising ont de- 
fault in payment of current rent as per Sec. 17 (1)— Effect thereof. 


*Appeal from Original Decree no. 531 of 1970. 
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An ejectment suit was filed on the ground of default in payment 
of rent. Thereafter the defendant entered -appearance in the suit. An 
application was mede by the defendant raising a dispute about the 
amount Of rent in arrears. On that application the learned Judge directed 
the defendant to-deposit a sum of Rs 270 as rent for May and June 
1964 within a specified tims. The defendants’ application was there after 

- disposed of: Subsequently the plaintiff filed an application under seetion 
e 17(3) of the W. B. Premises Tenancy Act for striking out the defence 
aguinst delivery of possession on the ground that the current rent for 
the month of April 1964 had not been deposited within the prescribed 
time. The learned trial Judge allowed the plaintiffs’ application under 
section 17(3). Thereafter the'suit was decreed. Being aggrieved the defen- 
dant has preferred this appeal. 


HELD: In-the instant case, there was dn order made under -section 
17(2) of the Act which was duly complied with by the defendant. But inas- 
much as the defendant tenant failed to comply with the statutory provision 
~ of paying current rent month by month as per section 17(1) of the Act, 
his defence against delivery of possession was rightly struck out by the 
learned trial. Judge and the decree on the ground of default that was passed 
subsequently was rightly made. The appeal therefore fails and is dismissed. 
Case referred to: 


(1) Gopal Banerjee yv Manindra Nath Dey, (1966) 70 CWN 864 
Manindra Nath Ghose and G N. Chanda .... ... for the Appellant 
Brojendra Chakraborty Thakur and Gagonendra Kr. Deb 

| = a het for the Respondent 

The jodgment of the Court was as follows :— 

Banerjee, J.: This appeal at the instance of the defendant-appellant 
arises- out of. a suit for eviction of the defendant from the Ist floor of 
premises No. 7/1A, Baghbazar Street on the ground that the defendant is 
a habitual defaulter- in payment of rent. It is further stated that the 
defendant defaulted in payment of rent for May and June, 1964 snd the 
deposits made with the Rent Controller were not valid tenders from 

_ July 1964 onwards... The defendant denied. the allegation of defaults and 
stated that the deposits were made in the office of the Rent Controller. 
The defendant ‘entered appearance in the suit and made an application 
seeking. permission for the deposit of rent for the month of March, 1964 
which was alleged to be deposited at the petitioner’s own risk. The appli- 
lication was filed on 21st April, 1965 under the West Bengal Premises 
Tenancy Act raising a dispute about the amount of. rent in arrears and 
the learned Judge,- City Civil Court, disposed of the application by an 
order dated 28th May, 1965 stating, inter alia, that asum of Rs. 270/- as 
rent for the months of May and June, 1964 must be deposited within a 
month from the date. In default, the defence against delivery of possession 
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shall be struck out. Subsequently on 26th July, 1965 the plaintiff 
filed an application under section 17(3) of the West Bengal Premises 
Tenancy Act stating, inter alia, that the rent for March, 1965 was not 
deposited within the 15th of April but that rent was deposited on 23rd 
April, 1965 and the rent for April, 1965 was deposited on 27-5-1965. 
Therefore thore is a violation of section 17(1) of the West Bengal Pre- 
misses Tenancy Act and as such the defence against delivery of possession 
shall be struck out. By order dated 3rd August, 1965 the learned Judge, 
City Civil Court, struck out the defence against delivery of possession on? 
the ground that the rent fer April 1965 was not deposited by 15th May, 
1965 in accordance with section 17(1) of the Act. Thereafter the suit was 
heard and it was found that the notiee was valid and the decree for eject- 
ment on the ground of default was passed against the defendant. Being 
aggrieved by the said decree the defendant preferred the present appeal: 
This appeal eame up for hearing before the Hon’ble single Judge of this 
Court’ who directed remand by his order dated 15th January, 1974 and 
for disposal of the application under section 1712) of the West Bengal 
Premises Tenancy Act. Being aggrieved by the said judgment of the 
Hon'ble single Judge, the landlord-plaintiff herein, preferred a Letters 
Patent appeal and the said Letters Patent appeal was disposed of by the 
Division Bench of this Court,. inter alia, stating that “in pursuance of 
the application under sec. 17(2) of the West Bengal Premises Tenaney 
Aet by the defendant tenant the court directed the tenant to deposit a sum 
of Rs. 270/- being the rent for two months i.e. for the months of May and 


June, 1964. The defendant thereafter complied with the said order. 
Accordingly in view of the above deposits having been made by the defen- 


dant in compliance with the said order, we do not think that the remand 
is necessary for determination of: the application u/s 17(2) of the Act. 
We, therefore, allow the appeal and set aside the judgment and decree 
under appeal. The appeal being F. A. No. 53! of 1970 will now be 
placed before the appropriate Bench for hearing. There will be no order as 
to eests”. In view of that order, the appeal has been placed for hearing 
before us. 

2. Mr. M. N. Ghose on behalf of the appellant contended that 
the order striking out the defence under section 17(3) of the Act was 
without jurisdietien and as such the said order should be set aside and 
the matter be remanded back to the Court below for re-hearing of the 
suit on merits. 

3. ‘Mr. Chakraborty on behalf of the respondent, however con- 
tended that against the erder under section 17(3) of the Act, a revisional 
application was moved and the said revisional application was rejected 
in limine. It is argued by Mr. Chakraborty that there was a violation of 
the provisiogs of section 17(1) of the West Bengal Premises Tenaney Act, 


inasmuch as the current rent for the month of April, 1965 was not 
deposited within 15th May, 1965 and was admittedly deposited on 27th 


(Y 


ri 
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May, 1965 that was beyond the statutory period contained in section 
17(1) of the West Bengal Premises Tenancy Act and therefore the order 
under section 17(3) of the Act was rightly passed striking out the defence 
against the delivery of possession. We are of the opinion that Mr. 
Chakrabosty’s contention must- be upheld. Under seetion 17(1) of the 
Act after the service of the writ of summons the defendant must 
@deposit all arrears of rent with interest within 1 month from the date 
e Of such service or within 1 month from the date of appearance 
of_the defendant in the suit and will further go on depositing the 
current rent month by morth within 15 days of each succeeding 
month. In so far as the first condition is concerned, the defendant raised 
the dispute under section 17(2) of the Aet and the said dispute was 
disposed of under section 17(2) of the Act on 28th May, 1965. In the 
said application the point taken was that "the defendant-tenant deposited 
the rent with the Rent Controller after due tender to the plaintiff-land- 
lord. There isa deposit of Rs. 135/- as one month’s rent as security 
deposit with the landlord and furthermore the defendant had made 
advance payment as accommodation loan of Rs. 365/-. This argument 
has been'repelled and the defendant was directed to deposit Rs. 365/- for 
the months of May and June which was done by the defendant in accor- 
dance with the direction. . Therefore there was no violatien prima facie 
under section 17/2) of the West Bengal Premises Tenancy Act and that 
is Why the Division Bench ef this Court set aside the remand order 
passed by the learned Judge sitting singly. In our opinion, Mr. Ghose 
cannot argue the case as if there was no order under seetion 17(2) and 
the erder of the Division Bench is non-existent in so far as the parties 
are concerned which he wanted to argue and in our opinion, Mr. Ghose 
cannot contend before us that the order of the Division Bench was errone- 
ous. The fact, therefore, remains whether there wasa vielation apart 
from the order under section 17(2), inasmuch as, whether the current 
rent for the month of April, 1965 was or was not deposited within the 
time allowed under section 17(1) of the Act. Admittedly the rent was 
deposited on 27th May, 1965, that is, beyond time fixed by the statute, 
and therefore the order under section 17(3) has been rightly made by 
the Court below. Mr. Ghose relied upon the case reperted in (1) 70 
CWN 864, Gopal Banerjee v. Manidra Nath Dey in support of his conten- 
tion. In our opinion the case is clearly distinguishable in the facts of the 
present case. The Hon’ble Judge of the Division Bench in paragraphs 11 

and 14 held as follows :— i 
“11. Section 17(3) of the Aet is a penal section in the sense that 
because of the tenant’s failure to deposit or pay the amount mentioned 
in sub-section (1) or sub-section (2) the Court shall ordewthe defence 
against delivery of possession to be struck out. Therefore, the 
right to defend the suit by filing defence therein is taken away by 
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sub s®ction (3). To impose such a penalty on the tenant the 
plaintiff-Jandlord must bring him clearly within the language of 
failure':to:-deposit or pay the amount under either sub-section (1) 
or sub-section (2) of section 17 of the Act. This Court finds it 
impossible to hold at this stage under section 17(t) of the Act that 
on the facts for the month of March 1964 the tenant committed a 
“default” -within the meaning of section 17(1), and that he should | 
have paid over again for March 1964 for which he asserts his advance, 
is sufficient to satisfy the payment. In arguments at the Bar a refe- 
renee was made to section 50 of the Transfer of Property Act which 
says that rent paid bona fide to a holder even in case of defective 
title cannot be eharged over again against the tenant. That seetion is 
not -applicable here because there is no question of defect of title. 


' Here it is even a stronger case, namely, rent paid in advance between 


admitted landlord and admitted tenant and the elaim of the tenant is 
to have the advance rent adjusted for the alleged default of March 1964 
and his contention is that payment has been made by such adjustment. 


14. We have also considered and borne in mind one other aspect 
of this interpretation. A rent payable in advance becomes adjustable 
when the rent beeomes due and not before on the principles discussed 
above. One question arises that in many instanees the arrangement is 
that this advance rent is usually adjusted at the termination of the 
tenancy. Therefore, in those cases if the adjustment is made then the 
contractual agreement between the parties is that while it is adjusted 
the tenant must quit. Thereforo, it has been contended on behalf of 
the landlord that the tenant cannot have the advance rent adjusted in 
the manner suggested, at the same time continue his statutory protec- 
tion under section 17(1) of the Act to resist eviction and continue his 
tenancy. The argument hasan apparent attraction first because in 
such a case no rent remains paidin advance any more asa term of 
tenancy to begin with because the advance rent is adjusted against the 
alleged default. This argument, however, makes a confusion between l 
common law rights and statutory rights under these Rent Act. Sec- 
tion 17 is a special proteetion given to the tenant upen certain pay- 
ments, It is not a common law right. It is a creature of this 
particular section of'this particular Act. If, therefore, the statute 
gives the protection then the argument that no rent after adjustment 
remains in the hands of the landlord as an advance rent under the 
terms of contraetual tenaney cannot prevail against the protection 
whieh the statute has given. In the second place, rent taken in advance 
is not necessarily adjustable as at the end or termination of the 
tenaney by the Act. That depends on the faets of each case. From 
that point of view the landlord cannot be heard to say that the rent 
was not adjustable because he himself had given notice terminating 


é 
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the tenancy. Therefóre, the contractual tenancy in common law 
comes to an end with that notice to quit and what continues thereafter 
even after the institution of the suit by the landlord for eviction 18 the 
statutory tenancy which the statute has created with statutory 
incidents and obligations to continue the tenancy upon payment in 
Court or otherwise as provided in section 17 of the West Bengal 
Premises Tenancy Act, 1956”. 


¢ We therefore hold that this principle is not applicable in the facts of 


this case. [n this case there was-an order passed under section 17(2) of 
the Act which was complied with. The tenant failed however to comply 
with the statutory provision of paying current rent month by month as 
contrined in section 17(1) of the Act. In our opinion, therefore, the 
defence against the delivery of possession was rightly struck out and the 
decree on the ground of default was rightly made. 


4. The appeal must, therefore, fail. There will be no order as 


to costs. ` 


We however direct that the operation of the decree be stayed for 6 
months from the date on condition that the defendant must go on pay- 
ing the amount calculated at the rate of rent last paid. 

Ray, J : ! agree. 

N.C. 5. 


( CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: August 5, 1977 
Dr. Madhusudan Poddar : a Petitioner 
Versus 

Arabinda Poddar & Another at ... Opposite parties* 
Civil Procedure Code (Act 5 of 1908), Or. 9 rule 13— Provision for 
setting aside exparte decree by defendant Two grounds for setting aside 
such decree- (1) summons of suit not duly served. & (2) Defendant being 
prevented from appearing at the hearing of the suit—Fallure to serve duly 
the summons—Common practice having developed by serving notice 
by registered post card—Instead of supplying copy of plaint, such 
notice should contain a concise statement of plaint—In the absence of such 
conelse statement of plaint procedoral requirement weuld net be fulfilled— 
On such failure, exparte decree is liable to be set aside—Requirements 

under Or. 5, r. 2 of C.P. Code. 
In our courts it has become a common practice to give nptice of the 
suit by registered post card with A/D on the failure to serve-sum mos duly 


*Civil Revision Case no. 1202 of 1975. 
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upon the defendants by the usual process. If such a notice is intended to 
be taken as summons of the suit, it is not necessary that a copy of the 
plaint should also be annexed thereto as required under rule 2 of 
Order 5 of the Code of Civil Procedure but it is permissible to set out 
therein a concise statement of the plaint if so sanctioned by the Court. 
Before’ ‘the notice by registered post card is directed to be issued 
it is necessary that the Court should also direct thal a concise statement 


of the plaint should also be set out in such notiee in order that such notice e 


may be treated as summons of the suit. An exparte decree passed in a suit 
may be set aside under Order 9 Rule 13 of the Civil Procedure Code 
on two grounds: (1) the summons had net been duly served and (2) 
although the summons had been duly served, the defendant was prevented 
by sufficient cause from appearing when the suit was called on for 
hearing. Unless there is dué service of summons, a decree is vulnerable 
from attack onthe above mentioned grounds. In the instant case, an 
attempt was made to serve the defendants with registered post cards. 
The registered post cards which were alleged to have been rofused, do 
not contain any consise’ statement of the plaint. Tt simply states that a 
suit has been filed against the defendants and though the suit number 
has been given andthe suit has been described as a Title Suit, these 
words do not by themselves indicate what can be taken to be a concise 
statement of the plaint. In such circumstances, it must be held that 
the service by registered post cards in the instant case could not be 
accepted asa good service of the summons under the law even if it be 
accepted that the refusal to accept the registered post cards as a good 
service of the summons, though the defendants had denied such refusal 
by them. Therefore there is no escape from the conclusion that no 
summons was duly served upon the defendants as required by law. 
That being so, the exparte decree 1s liable to be set aside on the 
ground of non-service of summons in the instant case. 

Cage referred to : 

(1) kf. G. Dua vy. Balli Mal Nawal Kishore, AIR 1959 Punjab 467 
R.`N. Saha ide a's ie for the petitioner 
Bhuban Mohan Saha ae ad .. for the opposite parties 

The judgment of the Court was as follows :— 

This Ruls is directed against an order passed by the Appellate Court 
allowing the Misc. Case under Order 9, Rule 13 of the Code of Civil 
Procedure. It appears that the plaintiff-petitioner instituted a suit in the 
Third Court of the Munsif at Sealdah, being Title Suit No. 129 of 1971 
against the defendants for recovery of possession of the suit premises in 
their possession. The Summons was served under the ordinary process 
by affixation on alleged refusal. But on June 17, 1971, the learned 


Munsif reeorded the following order “Plaintiff files Hazira. Summons ser- 
ved. But service is not satisfactory. For better precaution plaintiff to issue 
R. P. C. upon the defendant by Registered Post with acknowledgement 
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due”. Thereafter registered post cards were attempted to be served 
on thetwọ defendants at their address given in the plaint but the post 
cards were returned with the endorsement “Refused”. The defendant did 
not appear in the suit and the suit was deereed exparte on February 4, 
1972. Itis stated that the decree-holder obtained possession of the suit 
premises cemprising two rooms inthe first floor of premises No. 52, 
Tar. S. P. Mukherjee Road, Dum-Dum on February 15, 1973 by breaking 
open the padlock in execution of the exparte decree. 

2. According to the defendant-opposite parties they came to know 
for the first time on February 21,1973, that the padloek on the doors of 
the rooms had been broken and new padlock had been put in. On 
making enquiries they came to know that the possession of the two rooms 
was taken as aforesaid and thereafter on further enquiry they came to 
know of the said decree and the execution thereof. On March 16,1973, 
they filed an application for setting aside the exparte decree on the 
groun i that the Summons and all Court processes in the suit were sup- 
pressed illegaily and the petitioner fradulently obtained possession of the 
rooms in execution of the said decree. On this application Misc. Case No. 
38 of 1973 was started which was contested by the plaintiff-decree holder. 
The learned Munsif was of opinion that the refusal of the post cards 
raised the presumption that the defendants were trying to avoid service of 
summons and ‘considering these circumstances he was not inclined to 
believe the evidence of P.W.I. on behalf of the opposite parties denying the 
service by the process-server or the postal peon. Accordingly, the learned 
Munsif considering the facts and circumstances of the case accepted the 
return of the process-server to the effect that service was effected by affixa- 
tion after refusal of the defendants to aecept the same. The registered 
post cards were sent asa precautionary measure and further the post 
cards contained concise statement of the plaint by setting the names of 
the parties of the suit described as title suit as also the date of hearing 
which were also refused. Accordingly, the Misc. case was dismissed. 

3. On appeal the learned Appellate Court was of opinion that 
there was no service of Summons by the proeess-server as there was 
nothing to indicate that the Mokabila witnesses were of the locality which 
was the ground for believing that the service was not satisfactory. About 
the service by registered post cards the Appellate Court held that it was 
not a substitute for the service of Summons as it was not accompanied by 
a copy of the plaint. Reliance was ulso placed on the decision in (1) M. 
G. Dua v. Balli Mal Nawal Kishore, reported in AIR 1959 Punjab 467. 
The Court held therein that, if any other mode of service was tried in 
the first instance and it was unsuccessful, it was not open to the Court, ` 
in view of the prohibition contained in the proviso tg Rule 10, Order V 
to endeavour te cffeet service on the defendant by registered post The 
Punjab decision, however, should not have been relied as under a proviso 
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added by Punjab High Court to Rule 10 of Order 5, subsequent service, 
after failure of first service, cannot be by registered post. 

4. Itis obvious that the learned Munsif was satisfied that the first 
service was’ unsatisfactory, that is to say, the Summons was not duly 
served and it was for this reason that he directed fresh service by Regis- 
tered Post Card. It is net necessary accordingly for me to consider whe- 
ther first service of the summons under the usual process was due service’ 
under the law or not and sitting in revisional jurisdiction it is not oper? 
to me to reconsider a finding thereon on fact arrived at bythe Appellate » 
Court on due consideration'of ‘the relevant circumstances. 

o 5. Mr. R. N. Saha, learned Advocate appearing for the petitioner sub: 
mits that- under Order 5 Rule 2 every Summons shall be accompanied by a’ 
copy of the 'Plaint'or, if so permitted, by a concise‘statement. It is the usual 
practice in our courts to give notice of the suit by registered post card on 
the failure to serve summons duly on the defendant by the usual process. ‘If - 
such notice is intended:to be.summons of the suit it is not necessay that the 
copy of the Plaint should also be annexed thereto as under Rule 2 of Order ` 
V it is permissible to set out therein a concise statement of the plaint if so > 
sanctioned by the Court. Before notice by registered postcard is directed it 
is necessary that the court should‘also direct that a‘concise statement of the | 
plaint -should also be set out in-such notice in order that such notice may 
bë treated as summons of the suit. Order 9 Rule 13 provides for setting 
aside exparte decree on two grounds (1Y the summons was not duly served, 
(2) though the summons was duly served, the defendant was prevented’ by ^ 
sufficient cause. from appearing: when the suit was called for hearing. 
Unless there is thus duc service of Summons, a decree is vulnerable from ° 
attack. on the above grounds. In the case before'us an attempt was made 
tofserve the defendants by registered post cards. ' The registered post cards ' 
which were alleged to have:been refused ‘unfortunately do not contain any |! 
concise statemert'of the Plaint. It simply states that a Suit ‘has’ ‘been 
filed by the plaintiff against the defendants and ‘though the suit number is 
given and is described as a-Title Suit ‘those wérds‘do not by themselves 
indicate ' what can be taken to be a‘concise’ statement of the Plaint. ‘For 
this'reason, in my:opinion. it must be held that service by registered post- ` 
card in the present-case could not be accepted ‘as a good ‘service of the-sum-' 
mons under the law even if we accept the refusal of registered post cards ” 
as good service thereof,.. though the defendants had denied such refusal by’ ' 
them. ‘There is thus noescape from ‘the conclusion that no Summons 
was. duly served on :the defendants as required ‘under the law. The decree 5 
acoordingly was ‘rightly set aside. by the: Appellate Court. The Rule, “ 
. accordingly, fails and is-discharged.. But as the Suit'was filed as early as’! 
1971, I direct that; the suit be' heard out with utmost: SARCQINOD: “Let?! 


the records Ve sent down as expeditiously as possible: 
' There Will be no order as.to Costs. ` E BE - 
N. C. Sa a E EA Pe eee. T ! roe, mal j 
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{ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Ambikapada Bhattacharya ; 
Decision : June 29, 1977 Howo o a Bony 
P. N. Sanya) dee v aa ne Petitioner - 
l Versus Eas ig 
: Hara Prasad Sarkar & Ors. sei aay Opposite Parties* > A 
And a 
° Hara Prasad Sarkar n ieee. * i Petitioner - 
Versus 
P. N. Sanyal at se ... Opposite party* 
And 
Bhagabat Bhusan Roy re aoe ae Petitioner 
Versus 
Sm. Shanti Kamar Basu & Anr. igi Opposite parties* 
And l 
Baijaath Prosad an de © a.. Petitioner 
i Versus 
Proboth Kumar ‘Bajpai ses ” Rab Opposite party* 


West Bengal Premises Tenancy Act (12 of 1956), See. 17(1), (2), (2A) i 
clause (a) & (b)—Instalments, whether limited to Sec. 17(1) only—Rent 


determined under Sec. 17(2), whether deposits under, can be made by 
instalments— Admitted rent in arrears, if must be deposited aleng with 
filing of application u/s. -17(2)—Dispate raised in application u/s. 17(2) 


without depositing post-suit arrears of admitted reat—Effect et - 


Construction of statute. 


Whether deposite of admitted rent is a condition precedent whieh is j 


required to be fulfilled by the tenant in pursuit of his application under 
section 17:2) of the West Bengal Premises ‘Tenancy’ Act 1956 ? What 


would be the’ eorrect interpretation of section 17 (2A‘(b) and the proviso ~ 


thereto ? These two common questions of law arise in these revision cases. ` 


Regarding the second question, the tenants say that section 17 (2A) 
(bì would be available to tenants who had invoked Sec. 17(2)in their 
application, while the landlords say that clause of sub-sec. (2A) can be 
invoked only by a tenant who had sought relief under Seo. 17(1) 


HEED: Onan analysis of the various provisions of section 17, it 
appears that the Legislature contemplates deposits by tenant who had made 


default of the amount to be calculated in the manner provided in. section | 


17(1). It also provides in section 17(1) for deposit of amount as specified 
in the preliminary order and the final order in case of a dispute.being raised 
by the tenant as to the amount of rent payable by him. Sec, 17 (2A) is enac- 
ted with the opening words “Notwithstanding anything contained in sub- 


sec (1) or sub-sec.(2)." In clause (a) on the application of the tenant, 


*Ciyil Revision case no. 2922, 3039, 3175 & 128 of 1976. 
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the court may extend the time specified in sub-sec. (1) or sub-sec. (2) for 
the deposit or payment of any amount referred to therein. In exercise of 
its powers thereunder, the court may extend the time for deposit of arrears 
of rent under Sec 17(1) The court can also extend the time of deposit 
of monthly rent contemplated in section 17(1) Clause (b) which is to the 
effect that having regard to the circumstances of the tenant as also of the 
landlord the total sum inclusive of interest required to be deposited or paid 


g 7 : @ 
under sub-sec. (1) on account of default in payment of rent, the court may 


permit the tenant to deposit or pay such sum in such instalments and by such « 
dates as the court may fix. The power of granting instalments to the tenant 
is therefore confined to the cases of deposits contemplated under sub sec (1) 
The proviso thereunder is a proviso which is unmistakably referrable to 
clause (b) alone. The proviso does not refer to clause (a) of sub-Sec. (2A). 
The proviso is to the effect that when the payment is permitted by instalments, 
such sums shall include all amounts calculated at the rate of rent for the’ 
period of default including the period subsequent thereto up to the end of the 
month previous to that in which the order under thls sub-section is made with 
interest on any such amount calculated at the rate specified in sub-sec (1) 
from the date when such amount was payable upto the date of such order. 
The proviso, in clear terms, a repetition of the same provision appearing in 
section I7(1). The proviso to clause (b) is only to the effect that the amount : 
is to be calculated in the manner specified in section 17(1) of the Act. 


The omission of sub-section (2) of Section 17 in clause (b) of sub-sec. 
(2A)-should not be construed as a mistake. The language used by the 


_ Legislature has to be looked to and if the Legislature has omitted to 


include sub-section (2) in clause (b), the Court cannot make up that 
omission by inserting those words or reading them in clause (4). It must be 
taken that, the Legislature had intended the omission. Therefore, it would 
noi be right to hold that the intention of the Legislature was to confer the 
benefit of clause (b)-apon all the tenants including those who are dealt with 
under sub-section (z) of'section I7 of the Act. 

T herefore, clause ( b) of sub-section 2(A) cannot be invoked by a tenant 
who had obtained an order under sub-section (2). The provision for instal- 


- ments Is limited to the cases where the deposit is under section 17(1). In 


such cases, the Court can grant instalments in respect of the amount payable 
under section 17(1). The proviso to clause (b) only repeats the provision of 
section 17(1) by adding that when the instalments are permitted, the court 
will calculate an amount upto the date of making the order and that is exactly 
what has already" been provided under section 17(1) of the Act. This can- 
not thus include a deposit under section 17(2). ) 


Where the tenant has admitted any amount of rent while applying 


` under section 17(2) ‘of the ‘Act, itis incumbent upon him to deposit the 


admitted amount within the preseribed period of 30 days, as provided in 
Section 17(1) of the Act,-or Within any extended period thereof. If there is 
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ao such deposit within the statutory period, the application under section 
(17)2 would not be entertained. . 


The obligation to deposit currents rents under section I 7/ 1) is not sus- 
pended merely because the tenant has raised a dispute as to the arrears of 
rent, The tenant’s liability to deposit the current rents at the rate last paid 


emonth by month by the fifteenth of each succeeding month remains, The 


„ dispute | was regarding the arrears of rent prior to the institution of the suit. 
" The Court is invited on such application to determine the rent payable. 
The current monthly rent would not fall within the, ambit of such deter- 
mination. The Court making an order under Section 17(2) has no obligation 
to include the subsequent rent which is not the subject matter of the dispute 
specifically raised on the application under section 17(2). 

Cases referred to: 


, (1) B.B. Bhattacharjee v. T L Chowdhury, 80 CWN 680 

(2) G.T. Kamdary S Jhunfhunwalla, 75 CWN 372 

(3) Adalat Singh v T. P Basu, an unreported ees of P. N. 
Mookerjee and A. C. Sen JJ. 

(4) Sm Parameswari Debi y. Nandalal Sharaf, an eT decision 
of A. C. Sen and A. N Chakravarty, JJ. 

(5) Hindusthan Industrial Co. v, Chandi Prasad More, 79 CWN 1017 

(6) Basab Basu y. Bhupati Ranjan Sen, 80 CWN 305 

(7) Maliram Agarwalla v. Bhudarmal Agarwalla, 78 CWN 901 

(8) Nazrul ľslam y. Manna Singh, ILR 1968(1) Cal. 170 


S. N. Tagore and S. K Ghosal jii ... for the petitioner in C. R. 
no. 2922 of 1976 
Sujit- Adhaya oS .. for opposite parties in C. R no. 2922/76 
Sujit Adhaya .. for petitioner in C. R. no. 3939/76 . 
5S. N. Tagore and S K. Ghosal ..  ..- Jor opposite party in C. R no. 3039 
Amal Kumar Ghosal and Sitaram Bhattacherja . .. for petitioner in 
i C. R. no. 3175/76 
Ajit Kumar Chakraborty ...  .. Jor opposite party in C. R. no. 3175/76 
A. N. Roy Chowdhury .. for petitioner in C. R. no. 128/76 
Saktinath Mukherjee and P. Dutra si .. for opposite partyin C. R. 
no. 128/76 


The judgment of the Court was as fellows :— 


-A common question of law of some importance has arisen in al! 
these Rules and, as such, the Rules were heard together and the learned 
Advocates representing the parties had addressed the court on the said 
cemmon question of law. 

2, C.R. 2292 of 1976 was obtained by the tendntedefendant 
in a suit for ejectment who had applied to the court under on S. 17(2) of 
the West Bengal Premises Tenancy Act, 1956. The court has deeided the 
dispute raised by the tenant by holding that a sum Rs. 8,980/- was to be 
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deposited by the tenant (petitioner). The petitioner had contended before 
the court that though he has invoked the provision of S. 17(2) of the 
Act raising a dispute, he was entitled to instalments under the provisions 
of sub-clause (b) of S. 17 (2A) of the Act. The court held that the afor- 
egaid provision is net available to him. The prayer for instalments, accor- 
dingly, stood disallowed and the petitioner was directed to deposit the | 
above sum within two months from date. 

3. The other connected Rule is C.R. 3039 of 1976 which was obt- 
ained by the landlords in the same suit, who challenged the legality of the 
same order as aforesaid on the ground that the tenant had admitted some 
arrears of rent while making his application under S. 17 (2) of the Act, 
but the said admitted rent was not deposited along with the application 
under S. 17(2) and, as such. the condition imposed by S. 17(2) was 
not fulfilled so that the application of the tenant should have been 
thrown out in [Imine and the order passed by the court was patently illegal 
and should be set aside. - 

4. In altogether a different case in C.R. 3175 of 1976 the Rule was 
obtained by a tenant in suit for ejectment by the landlord, being aggrieved 
by the order of the court rejeeting his petition under S. 17(2) read with 
with S 17(2A) of the West Bengal Premises Tenaney Act, 1956. The 
court held that the application which was a belated one was not accom- 
panied by deposit of the admitted amount of arrears of rent, as contem- 
plated in S. 17(2) of the Act within time and in absence of such deposit the 
application was not maintainable though the time limit for the application 
was extended and the delay was condoned under S. 5 of the Limitation 
Act. 

5. In another Rule, viz. C.R. 128 of 1976, a tenant under the West’ 
Bengal Premises Tenancy Act. 1956, has challenged the legality of the order 
passed by the Munsif ona landlord’s application under S. 17(3) of the 
West Bengal Premises Tenancy Act which was allowed by the court below. 
The point raised in this Rule was that the rent for September and October, 
1971, namely, post-suit current rent had not been deposited by the tenant 
but the petitioner tenant claims that he is entitled to have that rent 
included in terms of the provision under S. 17(2A) clause (b) of the West 
Bengal Premises Tenancy Act, 1956. 

6. All these Rules were opposed. I will dispose of all the Rules on 
merits after discussing the common question of law which is involved 
in these Rules regarding interpretation of S. 17 of the West Bengal 
Premises Tenancy Act, 1956. In particular, I am to consider whether 
deposit of admitted rent is a condition precedent which is to be fulfilled by 
the tenant ip pursuit of his: application under’ S 17(2) of the West Bengal 
Premises Tenancy Act, 1956. The other question of law involved in 
these Rules is regarding interpretation of S. 17(2A) elause (b) and 
proviso thereto. twill first of all consider the latter point. 
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7. It is contended on the side of the tenant in ail these Rules that 
the provision of S. 17(2A) caluse (b) applies to the case of tenants who 
had invoked the provision of Section 17 (2) of the Act. Qn behalf of the 
landlord, it had been contended that clause (b) of sub-s. (2A) can be 
invoked only by a tenant under S. 17 (1) and it has no application to the 
case of tenants raising a dispute under 8. 17 (2) of the Act. Fora consi- 
deration of the above clause, the entire strueture of the statute requires to 

* be considered. Section !7(1) makes it obligatery ona tenant to deposit 
e in court within one month of service of the writ of summons to deposit in 
Court or with the Controller or pay to the landlord an amount calculated 
at the rate of rent at which it was last paid for the period for which 
the tenant may. have made-default including the period subsequent 
thereto upto the end of the month previous te that in whieh the 
deposit or payment is made tegether with interest on such amount cal- 
culated at the rate of 8.1/3% p. a. from the date when any such amount 
was payable up to the date of deposit. The seeond part of S. 17(1) is 
that the tenant shall thereafter continue to deposit or pay month by month 
by the 15th of each succeeding month a sum equivalent to the rent at that 
rate, Section !7(2) provides that a tenant may raise a dispute as to the 
amount of rent payable by him and in such a case he isto deposit within 
the time specified in sub-sec. (1) of S. 17, viz, within 30 days of service of 
summons in court the amount admitted by him to be due from him toge- 
ther with an spplication to the court for determination of the rent paya- 
ble.. No such-deposit shall be accepted unless it is accompanied by an 
application for determination of the rent payable. On receipt of such an 
application, the court shall, in terms of clause (a), having regard to the 
rate at which rent was last paid and the period for which default may have 
been made by the tenant, -make as soon as possible within a period not 
exceeding one year, a preliminary order, pending final decision of the 
dispute, specifying the amount, if.any, due from the tenant and thereupon 
the tenant shall within one month of the date of such preliminary order 
deposit in court or, pay to the landlerd the amount so specified in the 
preliminary order. Clause (b) appearing thereafter provides for meking 
a final order determining therate of rent and the amount to be deposited 
in.court or paid:to the landlord and either fixing the time within which 
the amount shall be deposited or paid or, as the case may be, directing 
that the amount already deposited or paid be adjusted in such manner and 
within such time as may be specified in the order. Thereafter, S. (2A) 
ofS. 17-appears in the following terms : — pi 
“+ . KA). -Notwithstanding anything contained in sub-section (1) or 
sub-section (2), ` on the suet Pe. of. the tenant, os Court may, 
- by, order,— P 
i (a) extend the time anecifted in- Bak section (1) or: sub-section (2) for 
the deposit or:payment of any amaunt referred to therein ; 
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(b) having regard to the circumstances of the tenant as also of the 
landlord and the total sum inclusive of interest required to be deposited 
or paid under, sub-section (1) on account of default in the payment of -. 
rent, permit the tenant to. deposit or pay such sum in such instalments 
and by such dates as the Court may fix ; 

Provided that where payment is permitted by instalments, such 
sum shall include all amounts calculated at the rate of rent for the 
period of default including the period subsquent thereto up to the end 
of the month previous to that in which the order under this sub-section 
ig to be made with interest on any such amount calculated at the rate 
specified in sub-section (1) from the date when such amount was paya- 
ble up'to the date of such order.” 

8. Onan analysis of the above provisions of S. 17, it appears that 
the Legislature contemplates deposit by the tenant who had made default 
of the amount to be calculated in the manner provided in S. 17(1). It 
also provides in S. 17(1) for deposit of the current rent in the manner so 
provided. Section 17(2) also contemplates deposit of amount as specified 
in the -preliminary order and the final order in case of a dispute being 
raised by the tenant as to the amount of rent payable by him Section 
17(2A) is enacted with the opening words “Notwithstanding anything 
contained in sub-section (1) or sub-section (2)”. In clause (a) on the 
application of the tenant, the court may extend the time specified in sub- 
sec. (1) or sub-s. (2) for the deposit or payment of any amount referred to 
therein, In exercise of its powers thereunder, the Court may extend the 
time for deposit of the arrears of rent under S. 17(1). A Court can also 
extend the time of deposit of monthly rent contempleted in S. 17(1). Then 
I consider the provision of Clause (b) which is to the effect that having 
regard to the circumstances of the tenant as also of the landlord the total 
sum inelusive of interest required to be deposited or paid under sub-s. (1) i 
on account of default in payment of rent,-the Court may permit the 
tenant to deposit or pay such sum in such instalment and by such date as 
the Court may fix. The power of granting the insalments to the tenant is, 
therefore, confined to the cases of deposit contemplated under sub-s. (1). 
There is-specific omission of sub-s. (2) in Clause (b). The proviso there- 
under is a proviso which is unmistakable referrable to clause (b) alone. 
The proviso does not refer to clause (a) of sub-s.(2A). The proviso is to 
the effect that when payment is permitted by instalments, such sums.shall 
include all amounts calculated at the rate of rent for the period of default 
including the period subsequent thereto upto the end of the month- pre- 
vious to that in which the order under this sub-section is to be made with 
interest on any such amount calculated at the rate specified in sub-s. (1) 
from the date when such amount was payable upto the date of such order. 
This proviso, in clear terms, is a repetition of the same provision appearing 
in $. 17(1). The proviso to clause (b) as above is only to the effect that 
the amount is to be calculatcd in the manner specified in S. 17(1). 


¢ 
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9. It appears, therefore, that slice a tenant is under the obligation 
to deposit the defaulted amount under S: 17(1). within 30 days of service 
of summons the said time can be extended. by the Court on application 
of the tenant under clause (a) and similarly under clause'(b) the Court 
can grant instalments for such deposit as contemplated in S. 17(1) and 
while granting instalments in respect of such deposit under S. 17(1), the 
Coifrt is to consider the circumstances of the tenant and also of the land- 
lord. From the language used in the Statute, there is no.escape from the 
conclusion that the benefit of clause (b) is confined to those. persons who 
are making the deposit under S.-17(1) and it excludes the benefit 
thereunder to the tenants who have been directed to make the deposit 
after obtaining an order of the Court under -S' 17(2) of the Act, I had 
occasion to interpret clause (b) of 8 17(2A) and the proviso thereunder 
in another Civil Rule being C.R. No: 2543 of. 1975 and I had given my 
reasons for holding that clause (b) of sub-sec. (2A) is a remedy available 
to the tenants under -$.17(1) of the Act and that the tenant who have 
invoked the provisions < of S. 17:2) of the Aet are not entitled to the 
said benefit. 


10. On behalf of thet tenant, it-has been contended that this has 
the effect of treating those tenants who have raised the dispute on a less 
advantageous position inasmuch as they-are deprived of the benefit of 
clause (b) of sub-s. (2A) and the Legislature could never have intended to 
do so. The argument is that if the tenants making the deposit under $. 
17(1) of the Act are entitled to the benefit of clause (b) as above, there is 
no reason why the tenants who have raised the dispute under S. 17(2) 
would be deprived of the sald benefit’ In this conneetion, my attention 
has been drawn to Salmond on Jurisprudence, by Fitzgerald, 12th Edition, 
atpage 25. Interpretation is of two kinds, which may be distinguished 
as literal and functional. The former is that which regards exclusively the 
verbal expression of the law. It does not look beyoned the Jitera legis. Free 
interpretation, on the other hand, is that which departs from the letter 
of the law, and seeks elsewhere for some other and more satisfactory evi- 
dence of the true intention of the Legislature. It is urged that the duty 
of the judicature is to discover and to act upon the true intention 
of the legislature. The essence of the law lies in its ‘spirit and not in 
its letter. I am asked to invoke this principle and to interpret the statute 
in that manner. 


11.° On the ether hand, my ditention is drawn to ‘Craies on Statute 
Law’, 5th Edition page 68. It has been observed as follows :— 


“The authorities on this subject are numerous and unanimous. 
“No case can be found to authorise any Court to alter a worg so as to 
produce a‘ casus omissus.” said Lord Halsbury in Mersey Docks 
v. Henderson. In Crawford v., Spooner, the Judicial Committee said 
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“We cannot aid the Legislature’s defective phrasing of an Act, we 
cannot add and mend, and, by construction, make up deficiencies 


_ whicheare left there.” 


12. The Supreme Court had occasion to express itself on this point 
and has observed as follows while considering whether the word ‘decree’ 
used in the Statute included ‘orders’ under the West Bengal Premises R€nt 
Control Aet of 1948: ° 

“It ıs not competent to any Court to proceed upon the assumption 
that the Legislature has made a mistake. The Court must proceed on 
the footing that the Legislature intended what ıt has said. Even if 
there .is some defectın the phraseology used by the Legislature the 
Court cannot, as pointed out in Crawford v. Spooner, 6 Moo. P.C I 
(H)aid the Legislature’s defective phrasing of an Act or add and 
amend or, by construction, make up the deficiencies which are left in 
the Act. Even where there 1s casus omissus, 1 is, as said by Lord 
Russel of Killowen in Hansraj Gupta v. Dehra Dun-Mussoorie Electric 
Tramway Co Ltd., AIR 1933 PC 63, fer others than the Courts to re- 
medy the defect.’ (AIR 1953 SC 148, Nalinakha v. Shyam Sunder, 
paragraph 9, page 152). 

13. On the above principles, I am to consider whether omission of 
Sub-s. (2) in clause (b) sub-s. (2A) can be considered to be a mistake. [ 
am unable to read clause (b) as above, that the Legislature intended to 
` include sub-s. (2) along with sub-s. (1). We should look to the language 
used and if the Legislature has omitted to include sub-s. (2) in clause (b) 
as above, this Court canrot make up that omission by adding those words 
or reading them in clause (b). It must be held that the Legislature had 
intended the omission. 

14. There is one branch of argumen! in this respeet While 
interpreting clause (b) as above, I am asked to hold that the deposits 
contemplated under sub-s. (1) also include the deposits, cor templated 

under sub-s. (2). This is clearly against the language of the Statute. 
Sub-section (2) contemplates deposit, viz , deposit of the admitted amount, 
deposited under the preliminary order, deposit under the final order. 
These deposits are specifically contemplated under sub-s, (2) of S. 17. 
It cannot, therefore, be said that all the deposits must necessarily 
be under S. 17(1) so as to embrace the deposits under sub-s. (2) 
“by use of the word “sub-section (1)” in elause (b). It is true that 
tenants making deposits under S. 17(1) enjoy the benefit of instalments 
under clause (b) and, according to the interpretation which Iam going to 
make, the tenants raising a dispute under sub-s. (2) and obtaining an 
order of tfe Court in this respect are disentitled to the benefit thereunder. 
This discrimination is, however, uncalled for and cannot be said to be 


rational. But that is the inevitable result of the language used by the 
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Legislature. The tenants raising a dispute enjoys several benefits. He is 
not to deposit the rent at the rate last paid or interest at statutory rate 
under S. 17(1). He has only to deposit the admitted .rent. After deter- 
mination of the rent, the tenant gets the benefit of time for deposit of the 
amount determined by the Court That time again can be extended by 
the Court on application of the tenant. This is a type of remedy hichw has 
beea provided for tn respect of the tenants who raise a dispute under S 
17.8). Those tenants therefore enjoy certain benefits and are relieved of 
the ltability to deposit the arrears of rent at @he rate last paid and the 
statutory interest thereon. The deposits under S. 17(2) are different in 
amount and character from the deposits under S. 17(1) of the Act. In 
this connection language used in §. 17 sub-s. 2B in its latter part is worthy 
of noting. There also the question of application for instalment is related 
to dep sit uider S 17(1) alone. Iam, therfore, unable to hold that the 
intention of the Legislature was to coafer the benefit of clause (b) afore- 
said upon all the tenants including those who are dealt with under sub 
S. (2) of the Act. 

iS. My attention has been drawn to a decision’ of this Court 
reported in (1) B.B. Bhattacharjee v. T.L. Chowdhury, 80 CWN 680 where 
it has been held that the tenant ‘wus entitled to the relief of paying the 
amount of rent by instalments under S. 1712A) of the Act. It will appear 
from the judgment that the provison of elause (b) of sub-s. 2(A) has not 
been considered on analysis of the said clause by the learned Judge. Undo- 
ubtedly, a tenant raising a dispute as to the amount of rent can invoke 
the provision of sub-s. XA) of the Act but it is the benefit of clause (a) 
thereunder which can be claimed. With regard the benefit of elause (b), the 
judgment has not proseeded on.a consideration of the provision thereof. 
What the learned Judge has observed in paragraph 4 is that the tenant who 
has raised the dispute was entitled under the law to an appropriate order 
in the facts and cireumstanees as provided in clause (b) of sub-s, (2A). 
The provision of clause (b), however, had not been considered in the 
judgment. In the absence ef an analysis of the aforesaid provision, the 
judgment caanot be said to have thrown any light on the subject for 
guidance of this Court. As no reasonschave been given in paragraph 
= 4ofthe judgment, mere observation in this respect is of no assistance to 
this Court. 

16. Onan analysis of the various provisions of S. 17, I have come - 
to the conclusion that clause (b} of sub-s. 2(A) cannot be invoked by a 
tenant who had obtained an order under sub-s. (2). The provision for 
instalments, is limited to the cases where the deposit is under S. 1741). In 
such cases, the court can grant instalments in respect of the amount pay- 
able under S. 17(1). The proviso to.clause -(b) only repeats the provision 
of S. 17(1) by adding that when instalments are permitted, the Court will 
calculate an amount up to the date of making of the order*and that is 
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exactly what has already been provided under S. 17(1) of the Act. This 
cannot thus include a deposit under S. 17(2). 

17. There is another important point of law raised in some of the 
Rules. The point is as to whether the deposit of admitted rent under S. 
17(2) is a condition for taviting the Court to determine the amount of rent 
by way of an application thereunder. There are several decisions of this 
Court on this point which have been placed before me. On behalf of 
the landlord, it has bsen contended that this deposit is a condition for 
inviting the Court to determine the rent payable. A Bench decision of 
this Court reported in (2} G.T. Kamdar v. S. Jhunghunwalla,75 CWN at 
“page 372, is relied upon for this proposition. In paragraph 3 of the 
reperted case, it was discussed thus ; 


“Section 17(2) of the West Bengal Premises Tenancy Act as we 

read it contains certdin requirements, namely, (1) that there must be a 

dispute raised as to the amount of rent payable, ‘2) that the tenant 

must for the purpose of the said Section make deposit of all the 

admitted arrears within the statutary period (3) and that is very important 

that the said deposit, if any, must be made along with an application 
praying for determination of the rent payable.” 


18. For this view, two unreported decisiens have been relied upon. 
_ One of such decisions is (3) Adalat Singh v. T.P. Basu deeided by P.N. 
Mookerjee and A.C. Sen, JJ. An earlier decision was also referred to 
namely, (4) Sm. Parameswari Debi & Ors. v. Nandalal Sharaf & Ors, 
decided by another Division Bench consisting of A.C. Sen and A.N. 
Chakravarty, JJ. A reference has been made to another Bench decision 
of this Court reported in (5) Hindusthan Industrial Co. v. Chandi Prosad 
More, 79 CWN 1017 where the said Bench held that an application under 
S. 17(2) of the Act must have three elements ; (a) there must be a dispute 
raised as to the amount of rent payable ; (b) the tenant must make deposit 
of all admitted arrears of rent within the statutory period; (c) the said 
deposit must be made along with an application. This point came up 
for decision before me in another ease reported in (6) Basab Basu v. Bhu- 
pati Ranjan Sen 80 CWN at page.350 where I had occasion 10 refer to a 
decision reported in (7) Maliram Agarwila v. Bhudarmal Agar- 
walla, CWN at page 901 and I had distinguished the observations made 
therein in- my judgment. However, from these decisions, it can 
clearly be construed that where the tenant has admitted any amount 
‘of rent while applying under S. 17(2) of the Act, itis incumbent upon 
him to deposit the admitted amount within the statutory period of 30 
days, as provided under § 17(1) of the Act. or within any extended 
period thereof. If there isno such deposit within the statutory period, 
an application would. not be entertained. This is the principle of law 

which is more or less established by several decisions of this Court, 


~~, 
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19. Having expressed sayself on the two important points of law 
raised in these Rules with regard to interpretation of provisions of S. 17 
of the West Benga] Premises “Tenancy Act 1956, I will proceed to discuss 
the particular facts of each of ‘these Rules and the fate thereof. 


20. With regard to C. R. 2922 of 1976, the tenant-defendant 
obtained this Rule, as I have already mentioned. In the impugned order 
the learned Judge calculated the amount of total arrears on the petitioner's 
application under S. 17(2: of the Act. I have already held that clause (b) 
of sub-s. (2A) does not apply to his case and, as such, he was not entitled 
tó the instalments as claimed. The learned court below; therefore, rightly 


disallowed the prayer for instalments. Mr. Tagere, learned Advocate on 
“behalf of the petitioner, has contended that the amount calculated by the 


learned Munsif belew suffers from some error and that some challans had 


‘not been taken into account. Of course, he is not in a pesition te place 


all these materials before me and, #8 such. some directions in this res- 
pect will be given. "i 

21. 1, therefore, direct that the-learred ceurt below wi!! reconsider 
the question of smount of aircars and check up whether the calculation 
has been correctly meade. If any payment under any challan bas been 
omitted from that calculation, be will take that challan into account and 
then after considering the seme he will fixa date for payment of the 
amount in his discretion.” It will be open to the court below to take into 
consideration whatever materials are relevant fer the purpose without pre- 
judice to the rights of any of the parties. 


22, Subject to this, the Rule is discharged. There will be no order 
as to costs. 


23. Another connected Rule, viz., C. R. 3039 ef 1976 is in respect 
of the same order and the Rule was obtained by the landlord. It 1s con- 
tended before me that in view of the principle I have just now laid down 
that the tenant has failed to deposit the admitted arrears, the application 
under S. 17(2} should have been dismissed by the trial court. Iam unable 
to accept this contention. The application under S. 17(2) does not dis- 
close any acmission on the part of the tenant. The tenant has not 
admitted any part of the rent. It zs true that the dispute was with regard 
to the rate of rent. Section 1742) is in clear terms, viz, the obligation of 
the tenant to deposit thereunder was of the admitted emount of rent. In 
the absence of any admission made by the tenant, -there is no question of 
deposit. Another contention has-been raised in this connection, namely, 
that the dispute that was raised was not a bona fide dispute but it was a 
sham dispute and, as such, it was no dispute at all and the application 
ought to have been thrown out by the court below in limine. In aupport 
of this,some decisions have been cited before me. Reliance was sought 
to be placed on a decision reported in (8) ILR 1968(1) al. 170 Nazrul 
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Islam v. Manna Singh where it has been held that the dispute raised under 
sub-s. (2) of S. 17 must be bona fide and not sham and purposeful one. 
A sham dispute merely to gain time is no dispute at all. Itis significant 
that in the case cited before me, the Court had held that the dispute was 
not a bona fide dispute but it was a sham dispute merely to gain time. [In 
the instant case, the order passed by the Court does not anywhere indicate 
that it was held to be sham dispute and not a bona fide one. The learned 
Court has decided the dispute and determined the amount of arrears. Jn 
the absence of any such finding of the Court this Court in revision is not 
competent to enter into that question. Iam unable to say that this isa 
sham dispute and not a dona fide one and, as such the application under 
S 17:2) ought to have been thrown out in limine. This Rule, therefore, 
cannot succeed and is discharged. There will be no order as to costs. 


24. Coming to the facts of C. R. 3175 of 1976, the tenant-petitioner 
has obtained this Rule The application under S. 17(2) read with sub- 
s. (2A) of the Act in that case was not within the specified period. The 
tenant made the application beyond time and invoked the aid ef S. 5 of 
the Limitation Act in mitigation of the period of limitation. The learned 
Court condoned the delay and allowed the application under S.5 of the 
Limitation Act and held that the delay in presenting the application has 
been condoned. But it appears from the impugned order that the tenant 
was admittedly in arrear and had defaulted in payment of rent, the 
admitted arrear being Rs. 1,451.25 P. This admitted arrears of rent had 
not been deposited within the specified time, namely, within 30 days of 
service of summons. This deposit within 30 days is mandatory. The 
tenant did not make the deposit in terms of S. 17(2) of the Act nor did 
he apply for extension ef time for deposit of the said amount under 
S. 17(2A) clause (a) of the Act. Without sueh deposit within the statutory 
period or within such extended period on applieation, the petition under 
S. 17(2) was not maintainable‘and the learned Judge accordingly took the 
correct view in holding so. He has rejected the petition of the tenant on 
the above ground and there is no illegality iri the said order. 

25. The Rule, accordingly, fails and is discharged. There wil] be 
no order as to costs l 

26 The last Rule is C.R. 128 of 1976 where the point has arisen 
in the following manner: The tenant raised the dispute under S. 17(2) 
and it will appear from the application under S. 17(2) that the scope of 
the dispute was limited to the arrears of rent and this was determined by 
the Court and orders were made thereon on 3ist May, 1972. It appears 
that the pstitioner-fonant has defaulted in payment of monthly ren} falling 
due subsequent to the filing of the suit. He has failed to pay the rent for 
the months gf September and October, 1971. This is post-suit default. 
On such failure, the landlord applied under S. 17(3) and that application 
was allowed. Mr. Roychowdhury, learned Advocate on behalf of the 
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petitioner, contends that the’ provision of S. 17(2A) clause (b) and proviso 
thereunder would come to his assistanee.. The learned Court while 
making the order under S 17(2) ought -to ‘have taken into account those 
arrears in calculating the amount to be deposited by the tenant. Since 
I have held that S 17(2A) elause (b) has no application to the petitioner, 
he eannot get the benefit thereunder or of the proviso to clause (b). Section 
17(1} makes.it obligatory on the tenant to deposit the arrears of rent in 
the manner provided thereunder and also to go en depositing the subse- 
quent rent month by mofth. The obligation to deposit the current rent 
under S. 17(1) is not suspended merely because the tenant has raised a 
dispute as to the arrears of rent. The tenant’s liability to deposit the 
current rent at the rate last paid month by month by the 15th of each 
succeeding month remains. The dispute is- regarding the arrears of rent 
prior to the institution of the suit. The court was invited on such appli- 
cation to determine the rent payable. He has not discharged that obliga- 
tion-which 18 statutory one. The current monthly rent did not fall within 
the ambit of such determination. The Court making the order under 5. 
17(2Y has no obligation to include the subsequent rent which was not the 
subject’ matter of dispute specifically raised on an application by a party. 
The order allowing the application under S. 17(3) cannot be said to be 
patently illegal as the petitioner has failed to pay the rent for September 
and October, 1971 within the prescribed period. 


27, This Rule, accordingly, fails and is discharged. ‘There will be 
no order as to costs. 
P.R. 
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[ CIVIL APPELLATE.JURISDICTION | 
Before Mr. Justice Arun Kumar Janah and Mr. Justice 

Dhires Chandra Chakravorty 

Decision : July 23, 1977 
Helayee Hossain Malla & Ors. ee Appellants 

Versus 

Estates Acquisition Collector aes Respondent* 
West Bengal Estates Acquisition Aci 953 (J of 1954), Sec, 20(2)— 
Periphery of appeal to High Court against order made by special Judge 
appointed u/s. 20(1)— Al! orders made by such Specisl Judge are not 
appealable under sub-sec. (2)— Interpretation of Statute. 

These miscellaneous appeals were placed for orders before the Devision 
Bench for orders on the basis of a report made by the Stamp Reporter 
pointing out certain defects in fling the memoranda of these appeals. 

*S. M. A. T. Nos. 1546 to 1551 of 1977 © ; 


` 
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Does a further appeal lie to the High Court from every appellant order 
. made by the Special Judge appointed for the purpose of section 20 of the 
West Bengal Estates Acquisition Act 1953. 


HELD: Section 20(2) of the 1953 Act confers the right to 
prefer an appeal to the High Court from every order passed on appeal 
by the Special Judge on any of the grounds specified in section 100 of 
the Code of Civil Procedure 1908 only where the Special Judge has passed 
an order on appeal against an order made under sections 15, 15A or under 
the proviso {bf to sub-section (2) of sec. 25 of the Act. The provisions of 
sub-section (2), by the express language used, are confined only to the 
appellate orders made -under the three sections mentioned in section 20(1} 
of the Act Therefore section 20(2) can not be read as confering a 
general right of presenting a further appeal to the High Court against an 
order made by such a Special Judge. Moreover, it appears thai section 20 
is a section within Chapter II which deals with matters relating to 
assessment and payment of compensation, while section 5A is a section 
within Chapter IT which deals with “acquisition of estates and of the 
rights of intermediaries”. It further appears that section 54 itself 
has provided an appeal to a Special Judge against any order passed 
by an appropriate authority exercising powers under that section. If it 
was intended by the legislature that there should be a further appeal to 
the High Court, it is only reasonable to expect that the statute would have 
_ mentioned it in section SA(6\ which confers the right of one appeal only. 
That being the position these purported appeals cannot beheld to be - 
maintainable. 


Case referred to : 


(D : Surendra Nath Sinha Ray v State of West Bengal, ATR [965 
Cal. 539 i 
Rania Nath Dutta ai wes an for the Appellant 
No one a i Pe Jor the Respondents 
The judgment af the Court was as follows :— 


Janah, J.: This matter has come up before us on a report made by 
the Stamp Reporter dated 20 6.77 pointing out certain defects in filing the 
memoranda of appeals. Mr. Ramendra Nath Datta, learned Advocate 
for the appellant has submitted before us that the reportof the Stamp 
` Reporter is not correct and he is entitled to get the time for obtaining 
copy of the decree inasmuch as a decree has been drawn up in terms of 
the order passed by the learned Special Judge appointed under sub-s. (6) 
of S. 5A of the West Bengal Estates Acquisition Act, 1953. His con- 
tention is that under sub-s. (2) of S. 20 of the Act an appeal lies to the 
High Court from every order passed on appeal by a Special Judge. In 
support of this contention Mr. Datta has relied upona decision of a 
learned Judges of this Court sitting singly in (1) Surendranath Sinha v. 

. e 
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State of West Bengal, reported in ‘AIR 1965 Cal. 539. -In that case there 
is an observation in the judgment to the following effect: 

_ “Thesé-are findings of fact which are conclusive and it has. been 
tightiy contended om behalf ‘of: the respondents that this finding can- 
not be reopened under Article 226, particularly when the finding of 
the Special Judge could be challenged by taking a statutory” appeal to 

' e this Court under sub-section (2) of section 20 of the Act”. 

° 2. Itis worthwhile to note thatthe ease in which the aforesaid 
observations were made arose‘out of a proceeding under S. SA. On this 
ground Mr. Datta has contended that he has aright of appeal in the 
instant case which’ also arises: out’ of a proceeding under S. 5A of the 
Act. nae CN at “a r ' 

3. Weare dabu to`accept this contention of Mr. Datta, and 
with due respect, we are‘also ‘unable to accept'the aferesaid observation 
of the::learned Judge as correct.: --Section 20 of the Act on which reliance 
has been Piacra by Mr. Datta in’ support of his contention ig as 
follows 0 -~ ; enS 


“90(1), An oe if- presented within'90 days from the date of 
the order appealed: against, shall lie “from ` every order’ passed by a 
Conipensation Officer -urider section’ 15 -‘or section 15A or under provifo 
(b) of sub-section (2) of ‘section 25 to -a° Special Judge appointed for 
the purpose of this section. 


(2)- An appeal shall-lie to: the High: Court from- every order 
‘passed on: appeal by a “Special” Judge. under sub-section (1) on any of 
‘the greunds’ specified in section ae. of ie Code of ile Procedure, 
1908.” ~ -o ; ; 


Sub-section (2) therefore confers: a rignt of poe to this-Court on any 

of the grounds mentioned in S. 100 of the Code of Civil Procedure, only - 
when the order of the Special Judge has been passed in appeal against an 

order.passed under Ss. 15, 15A or under proviso (b) to sub-s. (2) of S. 25 

of the Act. : In’ our .view the provisions. ‘of sub-s. (2), by the express 

language used, are confined only to appellate orders passed by the Special 

Judge if the ordér-has been- passed on- appeal against orders passed under 

the three sections méntioned. in-sub-s. (1). It cannot be'read, as-Mr. Datta 

has tried to-persuade us to read, a conferring. a general right of a further 

appeal to this Court against all orders passed: by a Special Judge. 


4. Morcover it is to be noted that S. 20 appears in Chapter III 
which deals with assessment and payment of: compensation. Section 5A 
appears in Chapter Ii which deals’ with’ ‘the acquisition ‘of estates and ef 
the rights of intermediaries ‘therein. It is algo to be ‘noticed that S. 5A 
itself confers a right of ‘appeal’ to'a ‘Special’ J Judge against any order passed 
under that-section. ` If it was ‘intended by" the legislature that There should 
be a further right of appeal to the High Court, it is only reasonable to 
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expect that the statute would have mentioned it in sub-s. (6) of that section 
which confers the right of one appeal only. 


5, For the reasons mentioned above, we are of the opinion that the 
present appeals are not competent and the memoranda of appeals are 
accordingly rejected. 

Chakravorty,.J.: I agree. i 

S.P.M. ° 


. [CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
i Ram Krishna Sharma 
Decision : September 7, 1977 
12 I. C. Bose Road Tenants’ Association X Appellant 
p ` Versus a 
Cobleetor of Howrah & Ors. Respondents* 


Constitution of India— Article 226(1}—Remedy is available to 
person whose fondamental. er legal right has been infringed— Condition 
precedent to granting rellef— Existence of personal and individual right of 
writ petitioner aud infringement thereof— Preliminary ebjection as to Jecus . 
N 
standi of writ petitioner. 


West Bengal Societies Registratien Act (26 of 1961), See. 19(1)— 
Registered Soeiety may sue or may be sued inthe name of President or 
‘Secretary or any office-bearer authorised by Governing Body—Society in 
its own name ean not maintain writ petition. $ 


Land Acquisition Act (1 of 1894), See. 6(1) 2nd Proviso— Declaration 
under sec. 6(1) challenged being in contravention of - 2nd Proviso— 
Declaration states that entire expenses for nequisitiun would be paid by 
C.M.D.A.—Declaration would be valid if CM D A is a local Anthority— 
‘Local authority’, not defined in L. A. Act—See. 3(31) of General Clauses 
Act would be attracted for the definition—C.M.D.A. is statutory authority 
having been empewered by the Calcutta Metropolitan Development Act 
1972 to aet In respect of a local ares —“‘Local fand” , not defined— Meaning 
to be gathered from provisions of the statute—C.M.D.A. is a loea! autho- 
rity having control and management of its fund—Impuegned Deelaration 
is valid. 

The appellant which is described as “12I.C. Bose Road Tenants’ 
Association’’, challenged a Declaration under section 6 of the Land © 
Acquisition Act 1894, whieh was preceded by a Notification uncer 
section 4 of the said Act. ‘The notification under section 4 was published | 


*F M.4.T No. “1760 of 197% arising out of a decision reported in 
1977 (1) CLJ 634 


f 


a 
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on 2.12.74. It was, inter alia, stated therein that the lands comprised in 
the premises nos. 12 and 16, I. C. Bose Road were likely to be needed for 
a public purpose, namely, for the construction-of ‘the northern Approach 
Road in connection with the Teeonstruction of the Backland Bridge, 
-= Howrah at the expenses of the Calcutta Metropolitan Development Autho- 
rity. After hearing the objections filed by the interested persons: including 
several tenants of the premises under Section 5A of the Act, the impugned 
dectaration under section 6 was published in the Calcutta Gazette on 
£9.12.75. In the said Declaration also it was stated that the acquisition 
would be made at the expenses of the Calcutta Metropolitan Development 
Authority: - ; 
l It was contended by the appellant that the C.M.D.A. was neither a 
local authority ner a company, nor the money that would be spent by it 
for the purpose of acquisition of the notified lands comprised in the said 
premises formed part of the public revenues as contemplated by the - 
second proviso to section 6(2) of the L. A. Act and accordingly, the 
acquisition sought to be made by the said declaration under section 6 of 
the Act was illegal, inoperative and void. At the hearing two prelimi- 
nary objections were taken on behalf of the respondents, namely, that the 
appellant had no Jocus standi to maintain the writ petition and that a 
majority of the members of the -appellant (the tenants) having filed their 
respective claims for compensation under section 9 of the Act, they had 
waived their rights to call in question the legality of the instant acquisition. 
After hearing the parties, learned trial J udge rejected the writ petition. 
and discharged the Rule. Being aggrieved, the appellant preferred this 
Mandamus Appeal. rn 
HELD: Article 226 of the Constitution of India provides for remedy 
for the infringement of the fundamental or legal rights of a person. The 
condition precedent to the granting of any relief under Article 226 ts-the 
existence of a fundamental or legal right of a person and the infringement 
of such aright. The right which is the foundation of an application under 
Article 226 is a personal and individual right.’ The legal right may be a statu- 
tory right or a right recognised by law. - The principles of law in this regard 
have been recently restated by the Supreme Court in Mani Subrat Jain’s cuse 
` reported in AIR 1977 SC 276. In the instant case, the persons who would 
be adversely affected by the proposed acquisition of the land comprised in 
the said premises are the tenants occupying the said premises besides the 
owners thereof, but surely not the appellant. The appellant has no legal 
right and therefore there is no question of the infringement of its legal right. 
The appellant has no interest in the land and in the premises sought to be 
acquired and is not, a persõh aggrieved and as such, the appellant has no 
locus standi to maintain the writ application. ~ 
The appellant is a society registered under the West Bengal Societies 
Registration Act 1961. Under sub-section (1) of Section 19 of the said Act 
every society may sue or may be. sued in the name of the President, the 
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Secretary ‘or any office-bearer authorised by the Governing Body in this 
behalf.~ ‘In ‘view’ of “Section 19(I), the society itself has no locus standi to 
maintain any action including a writ petition. The writ petition, in the instant ` 
case, was filed by the appellant as the writ petitioner ‘and not by its Président - 
Secretary or any other office-bearer authorised by the Governing Body of the _ 
appellant. The appeal also’ has been filed by the appellant in its own name. | 
On this ground also the writ petition is not maintainable. A 9 

It is not in dispute that C. M. D. A isan authority or “other autho- : 
rity”? ‘within the meaning of Section 3(31) of the General Clauses Act. 
But the appellant urged that the fund of C. M; D A. did not constitute a 
local fund. 

~ The C. M.D. A. is a statutory authority under the Act of 1972. The 
C. M. D. A. is to act within an area as described in the Schedule of the ' 
Calcutta Metropolitan Planning Area (Use and Development of Land) . 
‘Control Act 1965. Onan analysis of the relevant sections of the 1972 Act, 
it appears that the C. M. D A. isa statutory authority which is empowered 
to act, within a specified area for the development of that area. . Under the 
statute by which it has been created it is legally entitled to the control or 
management of its fund Ifa statutory authority which. has power to act 
within a specified or local area for the development of that area, which is one 
of the- Governmental functions ordinarily entrusted to a municipality or a 
Corporation by a statute, with power to control and manage its own fund, 
such fund should be taken to be a local fund within the meaning of section 
331) of the General Clausés Act. Therefore, there-can be no. doubt that 
the fund in the hands of the C. M. D. A. is a local fund within the meaning 
Section 331 ) of the General Clauses Act and the C. M. D. A.isa local 
authority. 

i It is lastly: sound, on behalf of me appellant that the respondents 
ought to. provide the members of the appellant with alternative accommoda- 
tion., _ But in view of the fact that there is no provision in the Land Acquisi- 
tion ‘Act 1894 for alternative accommodation, the said contention of the 
appellant i isnot tenable. The appellant however relied on Section 31(3) of 
the Act and also on Rule 1 8. of. the Rules framed the said Actin support of. 
its contention for alternative _accommodation, But ‘that contention also is 
not tenable because . Section 31 (3) or Rule 18 cannot be said:to have made 
provision for alternative ; accommodation. in cases oF, ‘acquisition under the 
Land Acquisition, Act,, ies ee ee e 

T Cages referred te: Sieg te = sec. ae Gro ae 
UL ) . Mani Subrat Jain y. State of. Hanae, AIR 1977 SC. 2160" a a 
v (2st Union of, India y. Jyoti Chit ‘Fund.and Finance, .AIR-1976-SC 1163; na 
(3) Sukhdev Singh v. Bhagatram, AIR 1975. 8C:133 hast: ot Buste soa, 

(4). Valjibhai, Muljibhai v..Staté.of Bombay}: AIR 1963. S€ 1890-4" 
Kashikanta Maitra‘and Adyanath Ghosh v òana ox... .Yforithe Appellant’. 
Susil, Kumar Biswas.and.Suprakash Banerjee os. xo <-sfor-:the Respondents > 


1977: (À CLI). Tenants’ Association v. Collector of Howrah 34] 


`o $: The jadgment of the Court was as follows :— 


:* Datt,J.: “This appeal is directed against the judgment of M. N, 
Roy, J. whereby the Rule Nisi obtained by the appellant on its application 
under “Article 226 of the Constitution was discharged. | 

:2. The appellant who is described as “12, I C. Bose Road Tenants’ 

Aaiociatibi challenged adeclaration under section 6 of the Land Acquisi- 
jon ‘Act; 1894 which was preceeded by.a notification under section 4 of 
» thesaid' Act.’ The notification under section 4 was published on Decem- 
ber 2,:1974. It was inter alia stated- therein that the lands comprised 
in the premises nos. 12 and 16, I C. Bose Road were likely to be needed 
fora ‘public purpose, namely,for the construction of the northern approach 
road in-connection with the re-eonstruction of the Buckland Bridge at 
Howrah at the expenses of the Calcutta Metropolitan Development 
Authority (héréinafter referred to as the C.M.D.A): After hearing the 
objections filéd by the interested persons including the tenants of the said 
premises under section 5A of the said Act, the declaratien under section 
6 was-published‘on December 29, 1975. In the declaration also it was 
stated that the acquisition would be made at the expenses of the C.M.D.A. 

"3. ‘It was contended by the appellant in the writ petition that the 
C.M.DA was neither a local autherity nor a company, nor the money 
that would be spent by itfor the acquisition of the lands cémprived in 
the said ‘premises formed part of the public revenues of the State Govern- 
ment as contemplated by the second . proviso to section 6(2) of the said 
Actiand decordingly, the acquisition sought to be made by the declaration 
under ‘geetion 6 was illegal, inoperative and void. At the hearing of the 
Rute Niši; twe preliminary objections were taken on behalf of the res- 
pondents, ñaniely, that'the appellant had no focus standi to maintain a 
writ petition éhallenging the declaration under section 6 and that a majo- 
rity of the members of the appellant having filed claims under section 9 
of the said Act, they had waived their right to call in question the legality 
of the acquisition: The learned Judge upheld the preliminary objections 
of the respondents and held that the appellant had no locus standi to 
maintain ‘the'writ petition and that as most of 11s members filed claims for 
compensation under section 9, they had forfeited their rights to challenge 
the acquisition: He elso held that the C.M.DA. wasa local authority 
within the meaning ‘of the second proviso to section 6{(2) of the said Act 
read with section 3(31) of the General Clauses Act. Upon the said 
findings, he-discharged the Rule and hence this appeal. 

u -4. -We may first of all consider the locus standi of the appellant to 
maintain’ a writ. petition. After’ the notification under section 4 was publi- 
shed on December 2, 1974, the tenants of the said premises formed them- 
selves intoan -Association which is the appellant befére us. Fhe appellant 
las been registered under-the West Bengal Societies Registration Act, 1961 
aud its registered office is at 12, LC. Bose Road, Howrah. Article 226 
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provides for remedy for the infringement of a fundamental or legal right of 
a person. The condition precedent to the granting of any relief under Arti- 
cle 226 is the existence of a fundamental or legal right of a person and the 
infringement of such right. The right ‘which is the foundation of an appli- 
cation under Article 226 is a personal and individual right.. The legal right 
may be a statutory right or a right recognised by the law. The principles 
of law in this regard have been recently restated by the Supreme Court e 
in (1)Mant! Subrat Jain yv. State of Haryana and others, AIR 1977 SC 276. 
In that case, the Supreme Court has observed that it is elementary that no 
one can ask for a mandamus without a legal right. There must be a judi- 


cially enforceable right as a legally protected right before one suffering a ` 


‘legal grievancé can ask for a Mandamus A person can be said to be 
aggrieved only when a person is denied a legal right by some one who 
has a legal duty to do something or to abstain from doing something. _ Im 
the instant case, the persons who will be affected by the acquisition of 
the lands comprised in the said premises are the tenants occupying the 
same besides the owner thereof, but surely not the appellant. The appell- 
ant has no lega! right and therefore there is.no question of the infringe- 
ment ofa legal right. The appellant kas no interest ia the land and the 
premises sought to be acquired and is not, therefore, a person aggrieved. 
The learned Judge has rightly held-that the appellant has no locus standi. 


The decision of the Supreme Court in (2) Union of India v. Jyoti Chit | 


Fund and Finance and others, AIR 1976 SC 1163 has been relied on by the 
appellant. In that case, it was held that the Government was a trustee in 
regard to the provident fund dues, pensions and other compulsory deposits 
till they were paid to the Government servant and the Government was 
entitled to maintain an .objection to the attachment made of such dues, 
pensions. deposits, etc. under section 60 of the Code of Civil Procedure. 
In our view, that case has ne bearing on the question of locus stand? 
of the appellant to maintain a writ petition. 

S. Apart from what has been stated above, the appellant has another 
difficulty in regard to its Jocus standi. It has been already noticed that 
the appellant is a registercd Society under the West Bengal Societies Regi- 
stration Act, 1961; Under sub-section (1) of section- 19 of the said Act 
every Society may sue or may be sued in the name of the President, 
the Secretary, or any office-bearer authorised by the Governing Body in 
this behalf. In view of section 19(1), the Society itself has no focus standi 
to maintain an action and consequently a writ petition. The writ peti- 
tion was filed by the appellant as the petitioner and not by the President, 

' Secretary or any office-bearer authorised by the Governing Body of the 
appellant. The appeal also has been filed by the appellant in its own 
name. On this ground also the writ petition is not maintainable, though 
this point has not been taken by the respondents either before the learned 
trial Judge or before us. 


\ 
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6.’ So far as the other preliminary objection against the maintaina- 
bility of the writ petition founded on the forfeiture or waiver of the rights 
of the members of the appellant “by asking for payment of compensation 
is concerned, ıt may be pointed out that there are some conflicting deci- 
sion of this Court on the point. We.do not think that itis necessary 
for usto decide the same, for it has been -already held by us on other 
grounds that the appellant had no locus standı to ask for any relief under 
“Article 226 of Constitution. 


“7. In spite of the above finding as to the absence of locus-standi of 
the’ appellant we propose to consider the-contention of the appellant that 
dhe C. M. D. A. is not a docal authority and accordingly, the declaration 
under section 6(1) is egal and InOpERALIVe: The second proviso to sec- 
tion 6(2) provides as follows : 

“Provided further that no such amain shall be made unkss 

the compensation to be awarded for such property 18 to be paid by a 

Company, ‘or wholly or partly ow of public revenues or seme funas 

controlled or managed by a local authority”. 

Under the proviso, therefore, a declaration can only be made 1f the com- 
pensation is paid by a company, or wholly or partly out of public revenues 
or some fund controlled or managed by a local authority. Itis net dis- 
puted- thai the C. M. D. A. is not a company and the money that may be 


_ paid by it on account of compensation does not form part of the public 


revenues. ` Unless, therefore, the C. M. D. A. is a local autherity the 
declaration under section 61) will not be a valid one. The term “local 
authority” has not been defined in the Land Acquisition Act, but it has 


been defined in section 3(31) of ue General Clauses. Act which is as 
follows: . 


“(31). The “local authority” shall mean a‘municipal committee, 
district board, body of port commissioners or other authority legally 
entitled to, or entrusted by the Government with, the control or 
‘management of a municipal or local fund”. 

There can be no doubt that the C. M. D. A. is an authority and comes 
within the expression “other authority” under section 3(31). In interpret- 
ing Article 12 of the Constitulion, ‘the Supreme Court in (3) Sukhdev 
Singh v. Bhagatram, AIR 1975 SC 1331- observed that the expression 

“other authorities” in Article 12-was wide enough to inelude within it 


- every ` authority created by a statute and functioning within the territory 


of India, or under the control of the Government of India. Further it 


was observed that the expression ‘other autherities’ would include all 


constitutional or statutory authorities on whom powers were conferred by 
law. It is also not disputed by the appellant that the C. M. D. A. is an 
authority or “other authority” within the-meaning of sectiow 3(31). It 
has, however, been strenuously urged on behalf of the appellant that the 


- C. M. D. A. is.not legally entitled to, or entrusted by the Government 
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with the control or management ef a municipal or local fund. It is also 
argued that the fund in the hands of the C. M D. A. is nota local fund. 
‘In, support of its contention that the C. M. D. A. is not a local authority, 
strong rediance has been placed on behalf of the appellant on a dicision of 
the Supreme Court in (4) Valjibhat Muljibhai Somji v The State of Bom- 
bay and others, AIR 1963 SC 1890 In that case, the question that came 
up for consideration was whether the Bombay State Transport Corporation, 
was a local authority within the meaning of the sceond proviso to section 
6(2) of. the Land Acquisition Act read with section 331) of the General” 
Clauses Act. Section 29 of the Bombay State Road Transport Act, 1950 
provides tkat. the Corporation shall for-all purposes be deemed to be a 
local authority. It was held by the Supreme Court that the Bombay State 
Transport Corporatidn was a Company and not a local authority 10 spite 
of the provision of section 29. As the Bombay Act did not receive the 
President’s assent it could not override the definition of ‘local authority’ 
as contained in section 3(31) of the General Clauses Act. It was observed 
by the Supreme Court as follows : 

“Tt will be clear from the definition that unless it is shown that 
the State Transport Corporation 1s an ‘authority’ and 18 legally enti- 
tled to or entrusted by the Government with control or management 
of a local fund it cannot be regarded as a local authority. No mater- 
jal has been placed before us from which it could be deduced that the 
funds of the Corporation can be regarded as. local funds. It was no 
doubt submitted by the learncd Attorney General that the Corporation 
was furnished with funds by the Government for commencing for its 
business ; but even if that were 30, it is difficult to appreciate how 
that would make the funds of the Corporation local funds.” 

Relying on the said observation of the Supreme Court, it has been urged 
on behalf of the appellant that the fund of the CMDA does not consti- 
tute a local funds. 

8 The CMDA is a statutory authority and has been created by 
the Calcutta Metropolitan Development Authority Act, 1972 which is an 
Act to provide for the establishment of an Authority for the formulation 
and execution of plans for the development of the Calcutta Metropolitan 
Area for the coordination and supervision of the execution of such plans 
and for mitters connected therewith or incidental thereto. Under the 
Act of 1972, the CMDA isto act within an area as described in the 
schedule of the Calcutta Metropolitan Planning Area (Use and Develop- 
of Land) Control Act, 1965. Under section 3(2) of the 1972 Act, the 
CMDA isa body corporate with perpetual succession and a common 
seal with power to acquire, hold and dispose of property, and to contract, 
and may sug and bessued in its name. Under section 6 it may with the 
previous approval of the State Government, borrow any money for carry- - 
ing out the purposes of the Act or for servicing any loan obtained by it. 
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Section 7 sronda that there shall be a “fond for the CMDA to which 
shall be.credited such monies as-may be paid to it, by. the State Govern- 
ment under the Taxes on Entry of. Goods into Calcutta Metropolitan 
Area, Act 1972, and all monies borrowed by the CMDA and-such other 
monies as may. ‘be paid to.it by the State Government or.any other 
authority- or‘ agency. Section 8 provides for ‘the Sinking fund of 
the C.M.D.A. Under clause- (c) of section 15, it will be responsible 
efor the . supervision - of the execution of any project for the develop- 
e ment of. any aroa within the ‘Calcutta Metropolitan area, the expenses of 
the whole or any part of which are met from its fund. The C.M.D.A. is, 
therefore, a statutory authority which has power to act within a specified 
-area for the development of that area. Under the statute by which it has 
been created it is legally entitled to the control or management of its 
fund. In our view, if a statutory authority which has power to act within 
a specific or local area’ for the development of that area, which is one of 
the governmental - functions ordinarily ‘entrusted to a municipality or a 
_corporation by a statute, with power to control and manage its own fund, 
must be held to be a local fund within the meaning-of section 3(31) of the 
General Clauses Act: In Valjibhai’s case referred to above, the Supreme 
Court found that the said transport corporation was not an authority 
~ within the meaning of section 3(31)-and there was no material before the 
' Supreme Court to show that the fund of the corporation was a local fund. 
- In our View, the said decision of.the Supreme Court does not -hold the 
- contention of the appellant. In the view which we take, there can be no 
+ doubt that the fund in the _ harids ‘of the C.M‘D A. is a local fund within 
the meaning of section 3(31) of the General Clauses Act and the C.M.D.A. 
is a local authority. The learned’ Judge, in ‘our opinion, has -rightly 
overruled the contention of the eae that the C M.D.A. was nota ` 
local authority. 

' 9.’ Lastly, it is contended on behalf of the appellant that the res- 
pondents are to provide thé members: of the appellant with alternative 
‘accommodation. We are afraid, there is no provision in the Land ` Acqui- 

. sition Act in- regard to alternetive acccmmodation. Reliance has been 
placed on behalf of the appellant on section 31(3) of the Land Acquisition 
Act- and Rule 18-of the Rules framed thereunder in support of 

_ + its contention'‘for alternative acoommodation. - In our opinion, ‘neither 

- -section 31 (3) nor Rule. 18 can, by any stretch. of imagination, be said 

to provide for- alternative accommodation in cases of acquisition 


- under the Land Acquisition Act as contended on behalf of the appehant: 
No other point hás been urged on behalf of the appellant. 


10. -For the reasons aforesaid, the judgment of the learned Judge i 18 
_ affirmed and this appeal is dismissed, but in view of the facts and circu- 


mstances of the ase; there will be no order for costa: 
Sharma, J. I agree. - " = 
P. R. ; DE z 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 


ea ee | Decision : Ceca 1, 1976 su 

Samsul Hague Molla & Anr. o *- fs as Petitioners 
: Versus | 

Siate of West Bengal & Ors . ae sins Respondents* 


_ West Bengal Land Reforms Act 1955 (Act, 10 of. 1956); Sec. 50— Main- 
a of revisional : Record of Rights by local J.L R.O.— — Right of J.Lo 
R.O. to revise: entries in Record of Rights —J.L R. O. must be competent to 
exorcise such power onder— How competency can be acquired by Revenue ` 
Officer and under what circumstances, 

The Jt unior Land Reforms Officer started a preceedin g:for the pur- 
pose of, recording in R S. records; the name of some Respondents as 
‘bargadars”’ in resp&t of certain plots in the place, of the writ petitioners. 
$ HELD: The J.L.R.O. has no jurisdiction whatsoever to make any 
order recording or changing the entries in the Record of Rights under section 
50. of the W. B. Land Reforms Act 1955; it is onl y the Revenue Officer 
especially empowered by the State Government who is competent to correct 
such record of rights. Without any notification having been issued under 
section 50 of the Act, the J.L R.O. ,has no jurisdiction or authority to initiate 
any proceeding for revision of the records for recording Barga tenancy. That 
being the position, the impugned notice is set aside. 

Binode Behari Giri as 2 i for the petitioners 
No one, . ., ... for the Respondents 

The judgment of the Court | Was as follows : — 

This rule-is directed against a proceeding started by the Junior Land 
Refers. Officer for the purpose of recording ın the revisional record of © 
rights the names: of certain respondents, as ‘“Bargadars’’ in respect of 


` certain plots in the place of the names of the petitioners. The J. L.R.O. 


has no jurisdiction whatsoever to pass any order recording or changing 
the entiries in the record of-rights. Under section 50 of the West Bengal 
Land Reforms Act 1955, it is only the Revenue Officer especially empo- 
wered by the State Government whe can correct such record of rights. 
It has been pointed eut by this Court in numerous decisions that without 
any notification under section 50 of the Land Reforms:Act, the J.L.R.O. 
has got no jurisdiction or authority to start any proceeding for. revision of 
the record for recording the‘Barga”’ “‘tenaney”’.. It is rather unfortunate 
that uptil now no action has been taken by the State Government to 
rectify the defects, is 
2. Under these A this Rule is made eee. The 
impugned order is set aside. There will be no order for costs: E 
3.: I make it clear’ however, that the parties will be'at liberty to. 
settle the disputes over the possession of the angi In any ed puig form. 
SPL — = 
*Civil Rule no. 1519 (w) of 1976 
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Fi CRIMINAL REVISIONAL J URISDICTION i 
Ét Before Mr. Justicè «Nirmal Kumar. Mukherji f 


T Decision : September 2, 1977 
Md. Akbar Ali Sardar - ee g Ae ks Petitioner 
i, Be avom o >, Versus, nO OTO g oci P aN 
Firoze Kħatun Bibi & Ors. . ... wuss, ‘Opposite partics* 


cy, Criminal Procedure Code .1973 (Act'2 of 1974), Sec. 126(2) 

° proviso — Application for setting .aside exparte. order for payment of ‘main- 
tenance —-Period of limitation, being 3.months.form-date of order— Whether 
in-the instant case limitation will start from date of knowladge ef the 
order or from the date of order is the question for- consideration. ' 


erry 


The opposite party no.1 filed an application under section 125 of the 
Criminal “Procédure '“Code 1973 claiming “maintenance, whereupon an 
exparte ‘order was made ‘on 25 2:76.. The petitioner: made out the case 
that he did not know anything about the case filed against him and asa 
result thereof he could not.enter appearance‘in the case for’ contesting 
the same. After having come to know of the exparte order on 20.8.76, 
the petitioner filed an: -application on ‘1.9:76 for-setting aside the exparte 
order and for restoration of the-proceeding., The petitioners application 
for setting aside the exparte order was rejected by the ledried Magistrate 
solely,on, the ground of limitation holding that the said application was 
filed beyond 3 months from the date of the order directing payment of 
maintenance. Being aggrieved, the petitioner moved a revisional applica- 
tioi and obtained a Rule. The petitioner’s contention is that limitation 
ruts from the date of knowledge i and not from the date of the. order. 

The opposite party conténds that Section 488(6) of the Code of 
iach Procedure 1898 and the’ proviso to: sub-section (2). of Section 126 
of thé 1973 Code clearly lay . down. that, “an exparte order may be set 
aside for good cause shown on ani a pplication made within three months 
form the date thereof . . If the said. provisions are tO be taken to mean 
that the limitation would: run from the date of knowledge. of the order, 
then, that would amount into ‘adding some thing ‘into the section which 
is not: there and the ineorporation ot suci words In the section is not 
permissible i in ‘law. - : 


HELD: The period of limitation jor se(ting dside an exparte order gran- 
E7 ting maintenance is three months from the . date of knowledge of the order. 
2. This’ ts true, only when the petitioner has succeeded in proving his case 
that he has come to konw of the order complained of only on. the date stated 
in his’ petition and hot earlier. „As the learned Magistrate has rejected the 
petitioner’ Ky application on the sole ground ` that his application is out of time 
having been filed be yond three months from the date of the exparte order, 
‘the ‘relevant point had not been considered by the learned Magistrate. Hence 


*Cr. Rev. ou no. 114 of 1977 .. 


+a 
t ` E 7 a 
“ _ Ta f} ` « 
~~ o g 


348 + Md. Akbar. Ali Sardar v. Firoze Khatun Bibi [1977 €2).CLJ 

the order rejecting the- petitioner's _ application as- made by the learned 

Magistrate is liable to be set aside and the case should go back to the learned 

Magistrate for disposal of the petitioner’s appicalion for setting aside the 
_exparte order in accordance with law. 


‘Cases referred to: 


pa ~ 


(1) An reported decision dated 28.8 64 of K. C: Sen, J. in Cr. Rev. Case 
no. 439 -of 1963" ° 
(2) Zohra Begum v. Md. Ghouse Qadri AIR 1966 Andia Pradesh 50. 
(3) Dhani Ram State & Anr. 1974 Criminal Law Journal 1234 
(4) Hemendra Nath Choudhury v. Sm. Archana Chowdhury, AIR 1971 
Cal 244 © 
(5) Harish Chandra v. Deputy Land Acquisition Officer, AIR 1961 SC 
"1500 
(6) A. S. Gonvindan v. Mrs. Margaret Jayammal AIR 1950 Mad: 153 
(7) Raja Sati Prosad Garga Bahadur v. Govinda Ch. See, 33 CWN 
227 
(8) Hari Singh Ishar Singh Jat v. Dhanng Hari Singh, 1968 (2) Cr. 
LJ 581 
(9) Smt. Parson Kaur v. Bakshish Singh, AIR 1971 P & H 88 
Prasun Chandra Ghosh as Amicus Curiae 
Satyajit Mondal X l sis .. Jor the NE 
- Jyotish Chandra Bose aa re . for the Opposite pany 
The judgment of the Soar was as fotlows :— ` 


This Rule arises onan application under. Sections 401 and 482 of ` 

- the Criminal Procedure Code read with Article 227 of the Constitution and 
18 directed against exparte order dated 25.2.76 and order dated 22.12.76 
passed by the learned Judicial Magistrate in Case No. 3 of 75 under 

-Section 125 of the Code and also rejecting the restoration application of 
the petitioner under Section 126(2) of the Code. 


2. The facts of the case may briefly be stated as follows :— 

© “Tho opposite party filed an application under Section 125 of the- 
Code claiming maintenance. An exparte order was passed by the 
learned Magistrate on 25.2.76. It is the case of the petitioner that the 
_ petitioner did not know anything about the case filed against him, as 
such he could not appear and an exparte order was passed against: him. 
After having come to know of the order only on 20th August 1976 in 
connection with the execution case arising out of the maintenance - 
proceeding, the.petitioner filed an application on 1.9.76 for setting 
aside the exparte order and for restoration of the case. The said 
application was rejected by the learned Magistrate only on the ground 
of limitation holding that the application was filed beyond three 
months? from the date of the order. Being aggrieved, the petitioner 
has come up to this Court. % 
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3. -In the first place it is stated by Mr. Satyajit Mondal, learned 
Advocate appearing on behalf of the petitioner, that when on 25th of 
February 1976 the learned Magistrate passed an exparte order he did not 
satisfy himself whether the summons ‘was duly served on the petitioner. 
It appears that there is an endorsement refused on the registered post card 
which is said to have been sent to the-petitioner. From the endorsement 
‘refused’ it is sometimes held that the service was duly effected. But in 
the present case the petitioner came up with a case before the learned 
Magistrate that the summons was never offered to him and he did not 
refuse to accept the same. It was only on 20th of August 1976 he came 
to know about the exparte order passed on 25th of February 1976. Mr. 
Mondal submits that the limitation will run from the date of the knowledge 
and not from the date of the order. Onthis point there are conflicting 
decisions of several High Courts. I requested Mr. Prasun Chandra 
Ghosh learned advocate who was present in Court at the time of hearing 
to assist meto decide the point of limitation. Mr. Ghosh was kind 
enough to refer me to an unreported decision of this Court in (1) Criminal 
Revision No. 439 of 1963. He has also referred to decisions reported in 
(2) AIR 1966 Andhra Pradesh 50 and (3) 1974 Criminal Law Journal 1234. 
Tam thankful to Mr. Ghosh for the assistance rendered by him. Mr. 
Mondal places before me a decision of this Court reported in (4) Hemendra- 
Nath Choudhury v. Sm. Archana Choudhury, ATR 1971 Calcutta 244. In - 
this case Talukdar, J. relying on the principle of law laid down by Their 
Lordships of the Supreme Court in (5) Harish Chandra v. Deputy Land 
Acquisition Officer, ATR 1961 SC 1500-held that “If there was no know- 
ledge on the part of the affected party about the relevant proceeding and 
the ultimate order passed exparte therein, the period of limitation is not 
torun from the date of the order but from the date of the knowledge. 
Any other interpretation will unnecessarily circumscribe the intention of 
the legislature and would not be expedient in the interests of justice. If 
the exparte order for maintenance is-vitiated because-of the absencs of a 
legal service, the ultimate order passed is not a legal and proper one and 
as such there is no question of any limitation running from the same”. 
In (2) Johra Begum alias Aysha Begum v. Mohammed Ghouse Qadri Qaderi 
and another, AIR 1966 Andhra Pradesh 50. Jaganmohan Reddy, J. 
relying on AIR t961 SC 1500 held that “The limitation for setting aside 
an-exparte order of maintenance begins- from the date of knowledge of 
‘the order to the aggrieved party and not from the date of passing of the 
order’. His Lordship also considered the contrary view expressed in 
(6) AIR 1950‘Madras 153. In (3) Dhani Ram v. State and another, 1974 
Criminal Law. Journal 1234 relying on the decisions reported in (5) “AIR 
1961 SC 1500 and (2) AIR 1966 Andhra Pradesh 50 it was held that “the 
limitation for setting aside an exparte order of maintenance begins from 
the date of knowledge of. the order-to:the aggrieved’ party and not from 
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the date of passing of the order”. In an unreported decision of this Court 
in (1) Criminal Revision No. 439 of 1963 disposed of by K. C. Sen, J. 
on 28.8 64 while considering whether the petitioner against whom an 
exparte order of maintenance was passed could take up a plea that he did 
not know of the exparte order and as such he could not file the applica- 
tion within time as he was prevented by fraud practised by the opposite 
party, it was held that “There being no provision in the latter part of the 
proviso to Section 488(6) expressly excluding the provision of Section 18 
of the Indian Limitation Act referred to before it will be attracted in 
suitable cases as enumerated therein’. In coming to such conclusion 
His Lordships relied ona similar observation by this Court in a Bench 
decision reported in (7) Raja Sati Prosad Garga Bahadur and others v. 
Gobinda Chandra See, 33 CWN 227. 

4. Mr. Jyotish Chandra Bose, learned Advocate appearing on 
behalf of the opposite party, contends that Section 488(6) of the Old Code 
and proviso to sub-seetion (2) of Section 126 of the New Code very clearly 
lay down that “‘an exparte order may beset aside for good cause shown 
on an application made within three months from the date thereof .....’’. 
If the provisions referred to above are interpreted to say that the limita- 
tion runs from the date of the knowledge- of the order that would be 
adding something to the sections which are not there and this adding of 
some words is not permitted in law. Referring to the decision reported 
in AIR 1961 SC 1500 Mr. Bose submits that the principle laid-down in 
that case does not apply to the facts of the present case. In the said 
case it was an award by the collector, An award in a land acquisition 
matter must be considered as different from an exparte order passed in a 
court proceeding. Talukdar, J. has considered this aspect and has held 
“The provisions contained in the proviso to Section 18(2) of the Land 
Acquisition Act, 1894 are par? materia with the provisions contained in 
the proviso to Section 488(6) of the Code of Criminal Procedure relating 
to limitation”. In support of his contention Mr. Bose first refers to a 
decision reported in (6) (A.S.Gonvindan v. Mrs. Margaret, Jayammal), AIR 
1950 Madras 153. This case was considered by Talukdar, J. in (4) AIR 
1971 Caloutta 244 and His Lordship disagreed with the view expressed in 
this decision. It has been held in thia decision that “The period of three 
months dees not mean three months from the date of knowledge of the 
order. Where the application is made more than three months from the 
date of the order, it is liable to be dismissed.” 

5. The next case referred to by Mr. Bose has been reported in 
(8) 1962(2) Criminal Law Journal 581, Hari Singh Ishar Singh Jat-y-Dharng 
Hart Singh. Ja this case also it has been held that “An application to set 
aside an expartt order of maintenance has to be reckoned from the date of 
the exparte order and not from any other date”. 

6. The last case cited by Mr. Bose has been reported in (9)Syt. Parson 
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Kuar -v-Bakshish Singh, AIR 1971 Punjab and Haryana 88. It has been 
held that “the Limitation for setting aside an exparte order begius from the 
date of. the order and not from the date of the knowledge of the order”. 
In this case, however, His Lordship expressed an opinion that the aggri- 
eved party can geek extension of time by showing that there was sufficient 
cause for his not coming to the court within the prescribed period from 
the date of the exparte order. For that purpose, he is entitled to an 


* opportunity to satisfy the court that there is sufficient ground for condon- 
° ing the delay in coming to the court to have the exparte order set aside. 


7. Considering all the decisions referred to above, Iam inclined to 
rely on the proposition of law laid down in AIR 1961 SC 1500, AIR 1971 
Calcutta 244 and the unreported decision in Criminal Revision No. 439 of 
1963. I hold that limitation to set aside an exparte order of maintenance 
is 3 months from the date of knowledge of the order. It is, however, for 
the petitioner to prove that he-came to know of the erder only on the 
date stated in the petition and not earlier. As the learned Magistrate 
rejected the application of the petitioner on the ground that the applica- 
tion is out of time having been filed beyond three months from the date 
of the order, this question was not considered by the learned Magistrate. 


8. Inthe result, the application succeeds and the Rule is made 
absolute. The order passed by the learned Magistrate is set aside. The 
case is sent back to the learned Magistrate who is directed to dispose 
of the application filed by the petitioner for setting aside the exparte 
order. In the disposal of the said application the learned Magistrate will 
consider whether the petitioner came to know of the exparte order on the 
date as alleged by him. The learned Magistrate is directed to dispose of 
the application as early as possible as the ease is pending for a long time. 

SP. Te 


[ SPECIAL JURISDICTION (INCOME-TAX) ] 
Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
Samarendra Chandra Deb. 

Decision: February 8, 1977 


Commissioner of Income Tax, West Bengal-1 ... Appellant 
Versus F 
Messrs. Gestetner Daplicators Pyt. Ltd. n.. Respondent* 


Basiness Expenditure: Contribation made to Provident Fund— 
Assessee company paying salary and commission to the employees — Pro- 
vident Fund contribution made on the basis of salary and commission— 


* Income-tax Reference Nos. 398, 399 and 400 of 1969 
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Whether the entire contribution allowable as deduction— Whether salary 
includes commisston— Section 36 (1) (fy) Rule 2(h) of Part A of the 
Fourth-Schedule to the Inceme Tax Act, 1961. l 

The assessee is a private limited company. It had different categorics 
of salesmen in its regular employment. Besides paying~salary, the 
company paid commission to its salesmen in terms of contract with them. 
The commission varied both as ‘to rates and different classess of sales 
interse the different categories of salesmen. The company maintained a 
regular provident fund which was recognised by the Commissioner of 
Income Tax in 1937 and such recognition was in force during the relevant 
years being the assessment years 1962-63, 1963-64 and 1964-65. 

In the accounting years relevant to the aforesaid assessment years 
the company contributed, out of its own monies, to the individual acce- 
unts of those employees in the said provident fund on the basis of salary. 
and commission paid to those salesmen and claimed those amounts as 
allowable deductions under section 36 (D) (iv) of the Income Tax Act.. 
1961. Out -of such total contributions, the Income Tax*Officer disallowed 
the contribution which pertained to commission for the said assessment 
years. The company’s Contention was that since the word “commission” 
has been ineluded in the term “salary” as defined in Rule 2 of the com- 
pany’s recognised provident fund scheme, those sums were allowable 
deductions. | 

Three appeals, for the aforesaid three years filed by the company 
were heard by two different Appellate Asstt.’ Commissioners one of 
them rejected the appeal for the assessment year 1962-63 in view of the 
Rule 2(h) of Part A of the Fourth Schedule to the Income Tax Act, 1961, 
but the other Appellate Asstt. Commissioner allowed the appeals for the 
other two assessment years by accepting the company’s contention. The 
Tribunal allowed the appeal filed by the company and rejected the appeals 


filed by the department. 
On a referenee at the instance of the Commie 


HELD: (a) Salary and Commission are two different concepts. 
Salary isa fixed monthly payment, whereas commission is not a 


fixed monthly payment and, therefore, it cannot be included within the scope 
and ambit of the term “salary”. 


(b) The meaning of ‘the word ‘salary’ cannot be extended by the 
assessee by defining it in its Provident fund scheme for the purposes of 
recognition of its provident fund and deductibility as well. f 

(c) The Central Board of Revenue tn lts- circular dated 16th January 
1941 provided that unless commissions, and the bonuses are fixed periodical 
payments not dependant on a contingency, they are not covered .by the 
term “salary” as used in Chapter IXA of the Indian Income Tax Act, 1922. 

(d) The Commission payable or paid by the company to its different 
categories ofsalesmen which varies both in matter of rates as well as on 
the classes of sales, cannot be a salary in view of the said circular. 
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í ‘e) Since a Provident fund under the ProvidentFund Act, 1952 is a 
recognised fund, {ts provisions and provisions of Part A of the Fourth 
Schedule to the Income Tax Act, 1961 should be read and construed © 
harmoniously. When so read and construed it must necessarily lead to an 
irresistible conclusion hen the commission cannot be included within the 
meaning of word ‘“‘salary’ l 


(fF) The assessee’s proponinte contribution pertaining to commission 
is*not an allowable deduction under sec. 36 (1) (iv) of the Income Tax Act, 
3961 and that its fund does not satisfy the conditions of rule 4(c) of Part A 
of the Fourth Schedule to the Income Tax Act, 1961. 


Cases referred. to : 


(1 ) Raja Ram Kumar Bhargava v. Commissioner -of Income Tax, U. P. 
47 ITR 680 

(2) Messers Bridge & Roofs Co. Ltd- v. Union of India and others, 
AIR 1963 SC 1474 


Amiya Kumar Basu and Ajit Sengupta a ies for the Revenue 
Debi Pal and Anil Roy Chowdhury p ... for the Assessee 


The judgment of the Court was as follows :— 


Deb, J.: Common questions of law and facts are involved in these 
two Referenees under the Income-tax Act, 1961. The question referred 
~ to this Court in Income-tax Reference No. 156 of 1969 js as follows :— 


“Whether, on the facts and in the circumstances of the case, the 
sims of Rs. 95,42I/-, Rs. 1,00,564 and Rs. 1,17,969/- disallowed by 
the Income-tax Officer.out of the total contributions made by the 
assessee towards the provident fund were allowable under section 
36(1)(iv) of the Income-tax Act, 1961 for the assessment years 1962-63, 
1963-64 and 1964-65 respectively tT, 


2. -The question called for by the Court in Income- tax Reference 
Nos. :398, 399 and 400 of 1969-runs thus :— 


“Whether, on the facts and in the eircumstances, of the case, the 
. Tribunal was right in holding that the přovident fund maintained by 
the assessce satisfied the condition laid down in Rule 4(c) of the Fourth - 
Schedule, Part ‘A of the Income-tax Act, 1961 T 


3. The assessee is a private limited company. The company is a 
manufacturer and seller of duplicating machines and accessories. It had 
different categories of salesmen in its regular‘employment. Besides paying 
salary, the company paid commission to its salesmen in terms of contract 
with them. The commission varied both as to rates and different classes 
of sales interse the different categories of salesmen. The company main- 
tained a regular provident fund which was recognised by the Commisgsicner 
of Incomé-tax in 1937 and such recognition was in force during the 
relevent years. 


r 
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4. Inthe accounting years relevant to the aforesaid assessment 
years the company contributed, out Of its own monies, to the individual 
accounts of those employees in the said provident fund on the basis of 
salary and commission paid to those salesmen, and claimed those amo- 
unts as allowable deductions under section 36(1) (iv) of the Income-tax 
Act, 1961. Out of such total contributions, the Income-tax Officer dis- 
allowed the amounts mentioned in Question No.1, for those amounts 
pertained to commission for the assessment years stated therein by rejecte 
ing the company’s contention that since the word “commission” has been 
ineluded in the term ‘“‘salary” as defined in Rule 2 of the company’s 
recognised provident fund scheme, those sums were allowable deductions 

5. Three appeals, for the aforesaid three years, filed by the com- 
pany were heard by two different Appellate Assistant Commissioners ; 
one of them rejected the appeal for the assessment years 1962-63 in view 
of the Rule 2th) of Part A of the Fourth Schedule to the Income-tax Act, 
1961, but the other Appsllate Assistant Commissioner allowed the appeals 
for the other two assessment years by accepting the company’s contention. 
The Tribunal allowed the appeal filed by the company and rejected the 
appeals filed by the department. Hence, the above questions are now 
before us. 


Rule 2 of the provident fund scheme of the company provides as 
follows :— 


Salary’ or ‘wages’ mean only the fixed monthly salary and the 
‘commission received by each employes from the company, together 
with such Dearness Allowance as may be paid by the company, and 
shall not inelude any bonus or overtime or other remuneration or 
profit whatsoever derived by the employees." 


6. The above Rule of the company ex facie recognises the distinc- 
tion between the fixed monthly salary and commission, though it includes 
commission within the ambit of the term “salary”. It also shows that 
the monthly salary is a fixed amount, whereas the amount of commission 
is neither fixed nor necessarily payable monthly. 

Now, subject to such limits as may be preseribed for the purpose of 
recognising the provident fund, contribution made by an assessee em- 
ployer towards a recognised provident fund is deductible under Section 


-36(1\(iv) of the Act. Part A of the Fourth Schedule to the Act, deals 


with the recognised provident fund. Rule 2 provides that “Unless the 
context otherwise requires, — 


(c) ‘contribution means any sum credited by or on behalf of any 
employee out of his salary, or by an employer out of his own monies, 
to the individual account of an employee, but does not include any 


sum credited as interest : 
a 


y 
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(h) ‘salary’ includes dearness allowance, if the terms of employ- 
ment só provide, but excludes all other allowances and perquisites.” 


7. Rule 3(1) of Part A provides that if, in the opinion of the 
Commissioner of Income-tax, the conditions prescribed in Rule 4 and the 
Rules made by the Board in this behalf are satisfied he may recognise 
ufe provident fund and at any time may withdraw such recognition if, 
ia his opinion, the provident fund contravenes any of those conditions. 
Clauses (b) and (c) of Rule 4 run thus :— 

(b) the contribution of an employee in any year shall be a 
definite proportion of his salary for that year, and shall be deducted 
‘by the employer from the employee’s salary in that proportion at 
each periodical payment of such salary in that year, and credited 
to the employee’s individual account in the fund ; 

(c) the contributions of an employer to the individul account 
of an employee in any year shall not exceed the amount of the con- 
tributions of the employee in that year, and shall be credited to the 

=- employee’s individual—account at intervals not exceeding one year.” 


8. Contribution of an employee as provided in Rule 2(c} must 
- come out of his own salary. Clause (b) of Rule 4 enjoins the employer 
to deduct 2 definite anda proportionate amount out of the employee's 
salary for crediting it tothe employee’s individual account in the fund. 
Since salary is earned by and belongs solely to the employee, the emplo- 
yer must necessarily contribute’ his proportionate share out of his own 
monies. The scheme of the Act also shows that the contribution of the 
employer must not be less than the proportionate amount contributed 
by or on behalf of the employee out of his salary. Therefore any amount 
other than the proportionate amount pertaining te dearness allowance 
and the employee’s salary, contributed .by an employer must necessarily 
be excluded for the purpose of recognising the provident fund under Rule 
4 of part A of the Fourth Schedule to the Act. 

9. Itis now to be noted here that Chapter IXA of the Indian 
Income-tax Act, 1922 deals with recognised provident fund. The Central 
Board of Revenue had issued an instruction in the form of a circular 
being Circular Ne. 6 of 1941 dated 16th January, 1941 which provided that 
“unless commissions and bonuses are fixed periodical payments not depen- 
dent.on a contingency, they are not covered by the term ‘salary’ as used in 
Chapter IXA of the” said Act. Therefore, before any commission can 
be termed as salary for the purposes of recognition of a provident fund 
and for contribution as well under this Circular three pre-conditions 
must be satisfied viz, (i) the amount of commission . must be a fixed 
amount ; (ii) it must be paid periodically ; and (iii) its payment must 
not depend on a contingency. 

‘10. In the Statements of the Case in both the References the 

i 6 
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Tribunal has dialed that j in terms of the contract between the esingany 
and its _employees of the aforesaid categorics of salesmen, the company 
besides fixing and paying basio salary also pays commission to. them” 
which varies both in matter of rates as well as on the class of sales interse 
between different categories of employees under the head ‘salesmen’ ” 

11. The‘commission payable to different categories of salesmen by 
the ‘company is therefore nota fixed amount. The amounts also vary 
-from salesmen to salesmen. Payment of commission also depends on 
various factors e, g., the output of the company, sales, if any, made by 
- salesmen, etc. If there is no sale’ in a particular month, no commission 
is payable by the company to its salesmen. Whereas the -“‘basic salary’ is 
a fixed amount and is paid by the ‘company to each salesmen irrespective 


of sales in terms of the contract between the company and its employees. 
_ Therefore, commission payable or paid by the company to its different 


calegories of salesmen cannot be a salary under the above circular. 
12. That apart, the meaning of the word “commission”, as stated 


m Shorter Oxford English Dictionary, Vol-I (3rd Edn ) p: 349,- is a 

“pro rata remuneration for work done as agent”. The salesmen of the 
company are in its regular employment. There is no relation as principal 
and agents between the company and those salesmen who are not its 
agents but are-mere servants. 


13. The meaning of the word “salary”, as stated. in the ‘said 
Dictionary, Vol-II, atp. 1781, is a “‘fixed- payment made periodically to ~ 


a person as campensation for regular work ; now used for non-manual or 
non-mechanical work (as opposed to wape. Therefore the commission 


f 


in the instant case cannot in any event fall within the definition of- the 


- word “salary” io Rule 2(h) of Part A of the Fourth Schedule to the . 


Income-tax Act, 1961. 

14. The aforesaid Circular No. 6 of 1941 T by the Board was 
in force during the relevant assessment years under Section 297(k) of the 
Income-tax Act, 1961. In-view of the aforesaid provisions of the Act 
and the Circular No. 6 of.1941,. including -the meaning of the words 
“salary” and “commission”, it must be held that the aforesaid sums are 
not deductible under section 36 I)(iv} of the Actas rightly held by the 
Income-tax Officer and that the Tribunal was wrong in holding that pro- 


_. vident fund maintained by the company satisfied the condition in Rule 4o) 


of Part A of the Fourth Schedule to the Act. 


15. It was, however, urged en behalf of the company, by citing 


the case of (1) Raja Ram Kumar Bhargava v. Commissioner of Income-tax, - 


U. P., reported in 47 ITR 639, thit siace the company has paid the com- 


mission in terms of contraet to its salesmen, it Was a deductible expenditure . 


and the cortributiofs mide by the, company perta ining to commission to 
the provident fund is an rere deduction as it'satisfies the definition 
of the word “salary” in company” 8 provi cont fund scheme. The aforesaid 


I . } 
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decision is, however, not an authority on the recognised provident 
fund and reliance on it was misplaced on behalf of the company. 

16. It was argued that since the company’s provident fund was 
recognised by the Commissioner and such recognition was not withdrawn 
in the relevant assessment years, it should be held that the proportionate 
amounts pertaining to commission contributed by the company to the 
said fund were wrongly disallowed by the Income-tax Officer. But the 
¢ommission is not a salary and therefore this contention must fail. 


° 17. It was also urged that under Rule 2(c) of Part A of the Fourth 

Schedule, the word “contribution” means any sum credited by an employee 
out of his salary and elso any amount contributed by an employer out 
of his own monies to the individual account of the employee and there- 
fore the proportionate amounts pertaining to commission contributed by 
the company towards the said provident fund out of its own monies are 
allowable deductions. But the meaning of the word “contribution” must 
be read and understood in its own context.: The word “salary” has been 
used in that definition and therefore the contribution to be made by the 
company to the said fund must be a proportionate amount of salary paid 
to its. employees. Further, this argument is also inconsistent with the 
scheme of Part A of the Fourth Schedule and therefore it must also fail 
on this ground. 


18. Itis also the submission of learned counsel for the company 
that the expression “unless the context otherwise requires” used in Rule 2 
of Part A is solely referable to the facts and circumstances of the case 
and therefore the word “salary” as defined in Rule 2(h) of Part A is not 
applicable to the provident fund of the company in as much as the said 
word has been defined in the company’s provident fund scheme. But the 
expression “‘unless the context otherwise requires” is solely referable to 
the provisions of Part A of the Fourth Schedule and is not at all referable 
to the facts and circumstances of any particular case not even to the instant 
case before us and therefore the contention must fail. 


19. Reliance was also placed on the last paragraph of paragraph 4 
of Circular No. 80 dated March 4, 1972 issued by the Board. It says :— 

“If the terms and conditions of service are such that commission 

is paid not as a bounty or benefit but is paid as part and parcel of ‘the 
remuneration for services rendered by the employee, such payment 
may pertake of the nature of salary rather than as a benefit or per- 
quisite.. If, however, onthe terms and conditions of service either 
there is no obligation for the employer to pay the commission or it is a 
matter purely in the discretion of the employer, such payment should 
be treated as a benefit by way of addition to salary rather than in lieu 
of salary”. : 


e 
20. It was argued that since the, commission was paid not as bounty 
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or benefit but in terms of contract, payment of such commission was a 
salary. This Circular, however, was issued under section 40(c)(iii) of 
the Income-tax Act, 1961. It does not apply to section 36{1)({iv) of the 
Income-tax Act, 1961. Therefore we 1eject this argument. , 

21. According to learned counsel for the company, three condi- 
tions are required to be satisfied before section 36(1)(iv) can by applied. 
Those conditions are :— 


(a)—The sums must be paid by an assessee as an employer ; ° 

(b)—The sums so paid must be by way of contribution towards : 
the recognised provident fund within the meaning of Section 2(38) of 
the Income-tax Act, 1961 ; 


(c)—The sums so paid must not exceed the limits as may be 
prescribed for the purpose of recognition of the provident fund. 


22. It was contended that the conditions (a) and (b) were 
satisfied. It was also argued that the condition (c) applies only in the 
year in which the provident fund is recognised for the first time by the 
Commissioner which is admittedly not the case before us. 


23. Since commission and salary are two différent concepts and no 
commission can be included in salary for the purposes of Part A any sum 
pertaining to commission contributed by the company towards the said 
provident fund cannot be treated as contribution within the meaning of 
that expression. We, however, do not express any opinion on the last 
contention noted in the preceding paragraph. 


24. Definition of the word “salary” in Rule 2(h) of Part A ef the 
Fourth Schedule is an inclusive definition. It does not, however, define 
the word “salary”? but within its scope includes dearness allowance and 
excludes all other allowances and perquisites. This definition was intro- 
duced for the'first time in the Income-tax Act, 1961. Therefore it was 
contended that the last paragraph of paragraph 4 of Circular No. 80 
dated March 4, 1972 should govern the instant case. 


25. Though the word “salary” has not been defined in Chapter 
IXA of 1922 Act, for the reasons already stated this Circular must be 
left out of our consideration. That apart, this Circular, was not in 
existence in the relevant assessment years and therefore it cannot in any 
event govern the case. Further, the ordinary meaning of the word 
“salary” is different from the ordinary meaning of the word ‘“com- 
mission”. The salary is a fixed monthly payment; whereas, the com- 
mission is not a fixed monthly payment and therefore it cannot be 
included within the scope and ambit of the term “salary” the meaning of 
which cannot also bs extended by the company by defining it in its pro- 
vident fund scheme for the purposes of recognition of its provident fund 
and deductibility as well. 


26. It was contended finally that if the proportionate contribution 
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pertaining to commission is held not to be an allowable deduction, it 
would result in an anomalous situation namely that the company would 
be bound to make proportionate contribution, pertaining to commission 
towards the individual account of its employee in the provident fund 
in terms of its provident fund scheme and the taxing officers would 
be bound to disallow such contributions. Therefore we were asked to 
Temove .this anomaly in favour of the company by interpreting the 
eword “salary” used in-Rule 2(h) of Part Aasstated in the company’s 
provident fund scheme. 


27. But there are certain expenditures which are not deductible 
under the Income-tax Acts and by no means the Courts can make th:m 
deductible. Further, a provident fund under the Provident Fund Act, 1952 
is also a recognised fund under section 2(38) of the Income-tax Act, 
1961. In the case of (2) M/s. Bridge and Roofs Co. Ltd v. Union of India land 
others, reported in AIR 1963 SC 1474.at p. 1477 of the report, it has been 
held by the Supreme Court that the commission is excluded from the 
definition of the word “basic wages” under the Provident Fund Act, 1952 
because it js not an universal rule that each and every establishment must 
, pay commission to its employees. Therefore the amounts pertaloing to 
commission contributed to a provident fund under that Act cannot come 
within the scope and ambit of the term “‘basic salary”. 


28. Since a provident fund under the provident Fund Act, 1952 is 
a recognised fund, its provisions and the provisions of Part A of the 
Fourth Schedule to the Income-tax Act, 1961 should be read and construed 
harmoneously. When so read and construed, it must necessarily lead to 
an irresistible conclusion that the commission cannot be included within 
the meaning of the word “salary” for the purposes aforesaid. 


29. As already stated, the company pays basic monthly salary to 
its employees, and also contributes to the said fund on the basis of the 
said basic monthly salary and, therefore, in view of the aforesaid decision 
of the Supreme Court and for the reasons already stated, it must be held 
that the company’s proportionate contribution pertaining to commission 
is not an allowable deduction under Section 36(1)(iv) of the Act and that 
its fund does not satisfy the conditions of Rule 4(c) of Part A of the 
Fourth Schedule to the Act. ~- 


30.” In the premises, we answer both the questions in the negative 
and in favour of the Revenue. There will be no order as to costs. 

Mitra, C.J.: LTagree. 

ASG. | 


° 
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[ APPELLATE CIVIL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta and Mr. Justice 
Ganendra Narayan Ray 
Decision : January 18, 1977 
Bharat Barrel & Dram Manufacturing 
Company Private Ltd. Appellants 
Versus i 
The Deputy Iron & Steel Controller & Ors. Respondents* ` 


Delegation of power by Iron & Steel Controller, whether proper. 
—Iron & Steel (Control) order 1956, el. 10, whether complied with— 
Revocation of Public notice, if can be implied. 


Appellant was granted an Import Licence by the respondent No., 
1 for import of about 450 metric tonnes of steel sheets. After arrival 
of the steel, respondent No. 1 directed the appellant to sell 210 metric 
tonnes to respondent No. 8. Appellant sold and delivered such quantity 
accordingly. As regards the balance of about 240 tonnes, appellant was 
required to hand over the same to the Durector of Industries of the 
Govt. of Maharashtra for distribution to deserving parties. The appe- 
llant wanted payment of price, its remuneration, interest and godown 
charges. This was objected to by the Respondent No. | and the ‘goods 
were not delivered. Thereafter the Respondent No. 1 issued a public 
notice authorising importers to dispose of the tas to the consumers 
of their own choice. Notwithstanding the issue of such notice, Res- 
pondent No. 1 directed apppellant to deliver the material to Industries 
Development Corporation, Bombay. Appellant Suggested payment of 
bank charges and godown rent. Ultimately respondent No. | in exer- 
cise of powers under clause 10 of the Iron & Steel (Control) Order 1956 
directed appellant to supply the material to Respondent No. 8 and warned 
that in default of compliance the appellant would be liable to action 
under the Essential Commodities Act. Petitioner moved the High Court 
by a writ petition challanging orders of the respondent as invalid. The 
tule being discharged, it came up on appeal. 

HELD: The order of the respondent No. 1 requiring the appellant 
to deliver the material to the Director -of Industries was not in accordance 
with the provision of cl. 10 of the Iron and Steel (Control) Order 1956 as 
the allottees were not specified therein. By the said Order the Respondent 
No. I purported to delegate his power to the Director of Industries. He had 
no such power of delegation. The said order suffered Jrom fatal infirmities 
ane was an invalid order. The order directing the appellant to deliver the 
stock to the Development Corporation which wasa distributing agency was 
also not in agcordance with the provisions of cl. 10 and was therefore 
invalid, (Paras 8, 9, 10) 

*Appeal from Original Order no. 690 of 1971 
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HELD: further that there was no express revocation of the public 
notice. The revocation of the order could not bea matter of inference or 
implication and such revocation must be made by an express order. The 
public notice could not be deemed to be impliedly revoked by the impugned 
order. On the face of the public notice the impugned order must be - held 
` go bean invalid order. ( Para 1 2) 


e P P. Ginwalla, R. N. Bajoria and’A. K Sen Gupta .... .. for the Appellant 
Smriti Kumar Roy Cho aaa Samarendra 
Nath Banerjee ' eae .. for the Respondents 1, 2 & 4 


Jnanendra Coomar Dait . ; 222 ... for the Respondent no. 8 


The judgment of the Court was as follows :— 


Datta, J. : Thie appeal is against the judgment ard order of Pradyot 
Kumar Banerjee, J. dated August 16, 197! whereby the Rule obtained by 
‘ the petitioner was discharged. The facts in brief are as follows :— 


2. At the material time CRCA Steel sheet (Cold Rolled close 
Annealed Steel Shect) was an essential commodity under the Essential 
Commodities Act, 1955 and the supply and distribution of the said 
sheet was regulated under the provisions of Iron & Steel (Control) 
Order, 1956. On or about March 29, 1965 the petitioner was granted an 
Import Licence by the Deputy Iron and Steel Controller. The Iron and 
Steel Controller, Calcutta for import of 449.876 Metric tonnes of CRCA 
steel sheets against export of various scrap made by it under the Barter 

_ system. The sheets were meant for the use of opposite party No. 8 M/s. 
R. K. Saraf. The sheet was duly imported in terms of the said licence and 
after arrival, the Iron and Steel Controller under clause 10 of the said 
Control Order required the petitioner to sell 210 Metric tonnes of the 
sheets to the said respondent No. 8 and in pursuance thereof the petitioner 
delivered the said quantum of sheets to the said: respondent In regard 
to the balance of 239.876 Metric tonnes of the said sheets no allotment 
was made in favour of the said respondent No. 8 as it was stated it had 
no outstanding. Thereafter the Deputy Iron & Steel Controller wrote a 
letter to the Director of Industries of the Gevernment of Maharashtra 
on 17.3.66 informing him of the Controller’s decision to hand-over the 
said stock for his operation. The Director was thereby requested that 
the ssid quantity.of CRCA sheets was to be allotted to deserving parties 
registered with him under intimation to the Controller’s office. This 

‘letter was followed by another letter of March 26, 1966 whereby the 
Industries Commissioner of the said Government of Maharashtra informed 
the Secretary of the Maharashtra Small Scale Industries Development 
Corporation Limited to take delivery of 239 and odd tonnes of the 
said sheets in consultation with the petitioner, a copy of the letter 
was sent to the Iron & Steel Controller informing him that the State had 
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appointed the above Corporation as a distributing Agency and the entire 
stock was being taken by the Corporation for distribution under this 
Directorate.- The petitioner was further informed by the said letter to 
deliver or sell the said stock at full costs plus importer’s remuneration to 
the nominees of the said Development Corporation. Thereafter the peti- 
tioner sent a proforma of cost in respect of the said stock charging to 
his remuneration permissible under the Control Order, interest from the 
date of the receipt of the materials in godown which was 29th August , 
1965 till April 30, 1966 as also godown charges for the said period. This 
was as it appears objected to by the Controller of Iron and Steel and the 
correspondence in connection thereof was in progress and the goods were 
not delivered. A public notice was issued by the Deputy Iron and Stee} 
Controller thereafter which is to the following effect :— 
“Government of India 
_ Ministry of Iron & Steel Iroa & Steel Control 
(Department of Iron & Steel) 
22, Netaji Subhas Road, Calcutta-!. 
No. L(II)/D/I/BR/2/65. Dt. 18th May, 1966. 
l Pablic Notice 

In exercise of the powers under Clause 10: of the Iron & Steel 
(Control) Order, 1956. importers are hereby authorised to dispose of 
the stocks of CRCA Sheets, imported under barter deals and lying with 
tbem for more than 90 days from the date of arrival in the country, to 
the consumers of their own choice. The price chargeable by the importers 
should not exceed full landed cost, plus their remuneration as admissible 
vide Notification S..O. No 345/ESS. .COMM/Tron & Steel-15(1) & 27 (i) 
published in the Gazette of India, Part II, Section 3{ii) dated 3.2.62, as 
amended from time to time, 


2. Importers will have to submit a statement to this office within 7 
days from the date of such sales in the proforma prescribed below licenoe 
-Wigpe— i 7 

Name & address of the 


consumer to whom Date of Description Tonnes 
materials has been sold. sale. of materials. 
Sd/- 


(C. B. Mathur) 
Deputy Iron & Steel Controller 
3. By this notice as it would appear the Controller permitted dis- 
posal of the stock of CRCA sheets imported under Barter deals lying with -. 
the Importer for more than 90 days from the date of arrival in the 
country to the consumers of their owa choice. Further limitation was 
that the price chargeable could not be in excess of the landed cost and the, 
importers will have to submit a statement to the Controller’s office within 
‘seven days from such sales in the proforma prescribed in the licence. 
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4. The petitioner’s case is that on the issue of this publio notice he 
was freo to dispose of the imported sheets to the consumers of his own 
choice. Notwithstandin g the issue of the said notice, the Controller pur- 
ported to issue an order on 8th June 1966 through the Price and Acco- 
unts officer acting for him directing the petitioner to deliver the materials 
at full landed cost plus his authorised remuneration to the Maharastra 
Small Scale Industries Development Corporation Lid., Bombay The 
petitioner thereafter also made correspondence with the Controller stating 

ethat the goods were lying in their godown since the date of arrival and had 
been incurring godown rent and bank interest for no fault of his. The 
attention of the authority was drawn to the fact that had the allotment 
been made in time to any other party by the Iron and Steel Controller 
such charges would not have been incurred. The petitioner accordingly 
suggested that the godown rent and bank charges should be given to him 
by the party who would be interested in taking delivery of the materials 
or in the alternative he should be allowed to appropriate the goods for 
his own consumption without the stock being adjusted against his outs- 
tandings. This represcntation was made to the Controller as also the 
Secretary of the Government of India in the Ministry of Iron and Steel. 
By their letter again on 5th September, 1966 the petitioner informed the 
Tron and Steel Controller that as the public notice applied to the petitioner 
and the materials in'question had been lying with the petitioner for more 
than 12 months, the Iron and Steel Controller was not entitled in law 
to make any allotment of the materials in favour of any party and he was 
accordingly proeeeding to consume the materials himself. After some 
further correspondence on January [9, 1967 the Deputy Iron and: Steel 
Controller in exercise of the powers under Clause 10 of the Iron and Steel 
(Control) Order 1956 directed the petitioner to supply the materials im- 
ported against the licence referred to above to M/s. R. K. Saraf. It was 
further directed that the materials were to be sold at full landed costs 
plus the petitioner's remuneration. The order further stated as follows :— 


PE ax’ Sun In the event of your failure to comply with the directive 
for release of the materials allotted to M/s. R. K: Saraf...... Nagpur, 
on or before 3.2.67 and to send report thereof within 10,2.67, it may 
please be noted that you will render yourself liable to action under 

the Essential Commodities Act. go 

(g) It may please be noted that this Release order is issued in 
supersession of the one previously issued by the Industries Commis- 
sioner, Directorate of Industries, Bombay-32.........” 


5. The petitioner on demand of justice moved an application under 
Article 226 of the Constitution of India praying for a writ for quashing 
the orders referred to above, namely, orders dated March 17, 1966, March 
26, 1966, June 8, 1966 and January 19, 1967 and for issue of appropriate 
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writs forbearing the authorities from taking any step to enforee or 
giving effect to the same. The Rule was opposed by the Iron and Steel 
Controller, Deputy Iron and Steel Controller and others and on hearing 

the parties, the learned Judge discharged the Rule on the ground that the 
grievance, if any, of the petitioner for interest or for bank charges could 
be made in a properly constituted suit and not by any proceeding under 
Article 226 of the Constitution. The Rule accordingly was discharged 

and the present appeal is against this decision. s 


6. Mr. Ginwalla, learned Advocate appearing for the petitioner, * 
has submitted that under the provision of clause 10 of the said Control 
Order, the Controller or the persons duly authorised in that behalf by 
the Central Government can exercise the power of the release of the 
stock of steel but such power cannot be delegated to any other offcer 
as was purported to be .done by order dated March 17,1966 It was 
further contended that the Industries Commissioner had no power or 
authority in law to direct the petitioner to deliver the balance quantity of 
sheet, in accordance with the allotment made by him in favour of the 
Secretary of the said Corporation. It was accordingly contended that 
these orders were invalid orders. It was further submitted that: after the 
publication of the public notice, there was no scope for issuing any order 
or direction allotting such steel sheets in favour of the said Corporation 
as was done by the order dated June 8, 1966 or ultimately in favour of 
M/s. R. K. Saraf as was done by the order dated January 19, 1967. 
Acoordingly, the petitioners were entitled to appropriate writs restraining 
the respondents from giving effect to or enforcing the said orders. 


‘7, Mr. Roy Chowdhury, learned Advocate appearing for the res- 
pondents, submitted on the other hand that the Iron and Steel Controller 
or the Deputy Controller was fully authorised to issue such directions as 
was deemed proper on basis of the power conferred on him under- 
` Clause 10 of the said Control Order and, accordingly, the order ‘of 
allotment issued by himin favour of the Commissioner of Industries 
was a valid order. He further submitted that the other orders issued by 
the Industries Commissioner were in pursuance of the allotment order 
_ made by the Controller and, as such, were valid. Mr. Roy Chowdhury 
further submitted that the final order of January 19, 1967 which was 
passed by the Deputy Iron and Steel Controller was in accordance with 
the provisions of Clause 10 of the said Control Order. This order, 
aceording to Mr. Roy Chowdhury, did not prohibit the Controller from 
passing appropriate order notwithstanding any order like the public 
notice that might have been passed by him earlier. He accordingly sub- 
mitted that the challenge to the orders, in particular to the last order was 
` without any, substanco and should be so held by the ‘court. Clause 10 of 
Iron and Steel (Control) Order, 1956 is as follows :— 


ae 
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“10. Power to direct release or sale, — Eo o 

Notwithstanding the provisions of this part of the conditions 
governing the acquisition of any categories of iron or steel, the Cont- 
roller may, by a written order, require any producer, any stogkholder, 
or any person in possession of iron or steel either to release by way 
of Ioan or sell the whole or any part of any iron or steel in the posse- 
e ssion of such party to such person or class of persons on such terms 

and conditions as may be specified in the Order...... Š 


8. An analysıs ofthis order would indicate that it is the Controller 
‘(which means persons duly authorised also), who is to release the whole 
or any part of the iron ør steel in the possession of any producer or stock- 
holder to such person or class of persons and on such terms and conditions 
as may be specified in the Order. This provision clearly indicates that 
the allottees as also the terms and conditions of release to such allottees 
are to be specified in the order itself which the Controller or persons duly 
authorised are autkorised to pass. In the instant case, in respect of order 
of March 17, 1966 it will appear that the Deputy Controller though 
he had specified the conditions, the parties to whom the allotment 
was to be made, had not been specified and the Direetor of Industries was 
given the option to make the allotment to deserving parties registered with 
-him. This order, in our opinion, is not in accordance with the provision 
of the said Clause as the allottees were not specified therein as we have 
noted above. Such allotments were to be made by the Controller himself 
or the person duly authorised in that behalf. | 

9 Itfurther appears that by this order the Deputy Controller was 
purporting to delegate his power to the Director of Industries. No such 
power of delegation has been conferred. on the Controller or the person 
authorjsed as will appear from the said Clause. Weare accordingly of 
opinion that this order suffered from fatal infirmities and was thus an 
invalid order. The action of the petitioner in agreeing to comply with the 
said provision of the Order does not and cannot validate such infirmities 
in the order itself and, in fact, this position possibly was realised by the 
subsequent supersession of this order as we shall presently see. If this 
order fails the other order of the Imdustries Commissioner dated March 26, 
1966 also fails automatically in consequence. 

10. We shall now come to. the order passed by the Price and 
Accounts Officer on June 8, 1966. It has been stated by Mr. Roy Chow- 
dhury and not seriously disputed by the petitioner that the Price and 
Accounts Officer was a person duly authorised to exercise the power of 
the Controller under Clause 10. Even so, this order referred to the previous 
order and directed the petitioner to deliver the stock to the said Develop- 
ment Corporation’ which admittedly was a distributing agency. This is also 
an order which is not in terms with the provision of Clause 10 for the rea- 
sons we have already indicated also particularly it has come after the public 
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notice which also we shall presently consider. The last notice of January 

29, 1967 was challenged by Mr. Ginwalla on the ground that it was not 

possible for the Deputy Iron and Steel Controller to issue a fresh allotment 
later in favour of M/s. R.K. Saraf after the promulgation of the publie 

notice. It was contended that this notice was in full force and effect and 

the Controller had no authority to pass any order contrary to the provi- 

sions of the said public nolice. It was stated that notice was not superseded 
and, accordingly, in absence of such supersession a subsequent order 

contrary to the previous order could not be passed. Mr. Roy Chowdhury°® 
contended that even though a public notice was issued releasing the stc ck 

for sale to customers of the choice of the importer in case the delivery of 

stock is not taken within 90 days, there was nothing in Clause 10 to pre- 

clude the Controller from passing an order like the impugned order.. The 

Controller had always the power to pass order as would deem fit and the 

public notice could not stand on the way. It was further contended that 

the public notice was at least impliedly revoked when the impugned order 

was passed. Mr. Roy Chowdhury further submitted that, in any event, 

the Controller had always the power to issue such order, when the stock 

was actually in possession of the imperter and had not been disposed of 

in pursuance of the said public notioe. 


il. As to the question of possession of stock it was pointed out to 
us by Mr. Bajoria learned counsel for the petitioner that as late as in 
September, 1966 the petitioner gave notice to the Iron and Steel Controller 
that in view of the public notice they were consuming the stock themselves 
as the Controller had no further authority to issue any allotment. We do 
not find any cogent evidence jn affidavit or otherwise in support of the 
case of either party in respect of the goods being still in possession at the 
material time with the petitioner. We however proceed to consider the 
scope and effect of the public notice vis-a-vis the powers of the Controller 
with reference to Clause 10 of the said Order. The public notice was 
issued ‘in pursuance of Clause 10 of the said Order as the preamble of the 
Order indicates If it was possible for the Controller to issue such order 
it would also be possible for the Controller to revoke the said order in 
appropriate circumstances. The power to issue a public notice of the 
nature under consideration carries with it the power to revoke such order 


in the context of relevant circumstances. We are therefore, unable to` 


accept the extreme contention of Mr. Ginwalla that once a public notice 
is issued by the Controller, he 1s incomp:tent to issu: any noties supèrse- 
ding or revoking such public notice. 


12. The next question that requires consideration is whether such 
public notice was revoked. There is no dispute that there was no such 
express revoeation. ‘It was contended that if the public notice is revoved 
only in respect of the petitioner, it would be discriminatory. Even if it 
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were 80, as at present advised, we are unable to consider this aspect of. 
the question in view of the suspension of such right for the time being. 
The question now is whether the public notice could be taken to be im- 
pliedly revoked by the impugned order. The impugned order as we have - 
already noticed contains a clause that earlier allotment was bein g thereby 
= superseded. No such supersession of the public notice is to be found in 
kbe impugned order. It is well known that the steel sheets we are concerned 
with are essential commodities under the Essential Commodities Act and 
“ils supply und distribution 1s controlled by the Iron and Steel (Control) 
Order. It is also well known that in case of any breach of the order of 
appropriate authorities under the sad Control Order, the person guilty of 
such breach would be liable to prosecution, penalty and imprisonment. 
In the context of this provision, the revocation of the order cannot be a 
matter of inference or implication and such revocation to be made must be 
made by an express order. We are therefore, unable to accept the centen- 
tion of Mr. Roy Chowdhury that by the impugned order public notice was 
deemed to be impliedly revoked in so far as the petitioner is concerned. 
On the face of the public notice the impugned order cannot but be held to 
be an invalid order. For all these reasons we are unable to sustain the 
judgment under appeal, 


13. The appeal accordingly is allowed and the connected Rule is 
made absolute. 


14. Let appropriate writs issue on the respondents in terms of 
prayer (a) of the writ petition. 


There will be no order as to costs. g i 
- Ray, J. : I agree. 
S.P.T. — 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision: April 29, 1977 


Arjun Rapjit & Ors. . xi =... Petitioners 
Versus i 7 
State of West Bengal & Ors.. . ... Respondents* 


West Bengal Land Reforms Act (10 of 1956), Sec, 18— Whether J.L.R.O. 
is competent to make interim order of restraint in a proceding pending— 
Whether Pclice Authority has powers to istue notice to intersted parties 
restraining them -from entering upon disputed Jand—Power of police 
Offtcer to take steps for preventicn cf breach of peace and in matters of 
commission of eognisable offence. i 


*Civil Rule no. 7117 (w) of 1974 
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The petitioners in this Rule have challenged the legality of an order 
made by the J.L R.O., Hasnabad, directing the petitioners and also Res- 
pondents 5 to 8 not to enter upon the land in dispute. The officer-in- 
charge, Hasnabad P.S by a notice also directed these two sets of parties 
not to enter upon the said land. It further appears that the purporated 
restraint order was made pending an enquiry by J L.R.O. regarding a 
dispute between the two sets of parties ° 

HELD: The J.L.R.O. and the Officer-in-charge of Police Station, 


have no authority to make an interim restraint order in the manner as was ` 


done in the present case. That being so, the impugned interim restraint order 
was patently without jurisdiction. Certainly the police has the power to take 
steps for prevention of a breach of peace and also in the matters of 
commission of cognisable offence. But such powers do not include the power 
to make interim restraint orders. 

Samar Kumar Ghosh . sue . for the Petitioners 
Harashit Chakraborty « ' ...for the contesting Respondents 

The judgment of the Court was as follows :— 

The petitioners in this Rule have challenged the legality of the order 
passed by the Junior Land Reforms Officer, Hasnabad, asking them and 
also the respondent nos. 5 to 8 from entering in the land which was a 
bone of contention between these two sets of parties. The officer-in- 
Charge, Hasnabad by a notice also directed both parties not to enter upon 
the suit land. It:further appears that the said purported restraint order 
was made pending an enquiry by the Junior Land Reforms Officer regar- 
ding a dispute between the two sets of parties. 

2. In my view, both the Junior Land Reforms Officer and the Officer- 
in-Charge, Hasnabad Police Station, have no authority to pass interim 
restraint order in the manner done in the present case. In fact, there 
is nothing to indicate that the enquiry referred to in the impugned notice 
was being conducted by the Junior Land Reforms Officer in the exercise 
of any statutory powers. According to the materials on record there 
was a proceeding under Chapter III of the West Bengal Land Reforms 
Act between two sets of parties wherein the Bhagchas Officer purported to 
find that the respondent Nos. 5 to 8 were not bargadars. The said deci- 
sion was subject to an appeal under section 39 of the West Bengal Land 
Reforms Act. It does not appear from the records that the persons so 
aggrieved by the said order, had filed any such appeal. In any view, the 
Junior Land Reforms Officer was not the appellate authority under section 
19 of the Act. Further it has already been settled by a number of deci- 
sions of this Court that at the relevant time the Junior Land Reforms 
Officer was not clothed with powers under Section 50 of the West Bengal 
Land Reforms Act . ‘The dispute between the two sets of parties related 
to claim of ståtus and right to possess and cultivate the disputed land. 
Adjudication of such disputes should take place before competent authority 
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and/or court. In case of a dispute about possession the approach may 
be made also to approprate Civil or Crimimal Court, but neither the 
Junior Land Reforms Officer nor the Officer-in-Charge, Hasnabad Police 
Station could arrogate to themselves powers which patently belong to 
Civil and Criminal Courts. Therefore, the interrm order of restraint 
made in the instant case was patently without jurisdiction. 


j 3. Mr. Chakravorti, learned Advocate for the contesting respon- 
dents submitted that police have appeared to pass such restraint orders. 
But when Mr. Chakraborti failed to produce any authority or law in 
support of his said submission it must be held that there is no merit in the 
same. J may add that the police authority have certainly powers to take 
steps for prevention of breach of peace and to take steps in the matter 
of commission of cognisable offence. But the said powers do not include 
power to make intcrim restraint orders. In the above view, this Rule is 
bound to succeed, but at the same time I make it clear that in this Rule 
no finding is made about the status of the parties or regarding the posses- 
sion of the disputed land. Further nothing said in this order will prevent 
the appropriate authorities from taking steps for prevention of breach of 
peace and also to act and proceed according to law. Subject to the above 
observations, I make this Rule absolute. 


4. Let a Writ of Mandamus issue commanding the respondents to 
forbear from giving effect or further effect to the Impugned orders, 
Annexures “A” and “B” to the Writ petition. 

Let a Writ of Certiorari issue quashing the orders contained in the 
Annexures “A” and “B” to the Writ petition, 

There will be no order as to costs. 

5. The contesting respondents have not filed affidavit in opposition 
to the writ petition.’ Therefore, I record that they do not admit any of 
the allegations regarding title and possession in the writ petition. 

P.R. 


. [ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukharji 
Decision : September 22, 1977 
Bhagat Singh Uberoi ee ie ... (Deft) Appellant 
Versus 
Smt. Pan Bai es a tee (PIF ) Respondent * 
West Bengal Premises Tenancy Act (12 of 1956), Sce. 13:1)— Gro- 
unds of ejectment— Default and breach of term of tenancy—Term being 
for residence of females— Male person found to be in occupation— Articles 


*S.A. 530 of 1971 
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of business stored ina sma)! portion of room onéer tenancy— Whether 
nature of tenancy is changed amounting to breach of condition of tenancy. 


Appellant (defendant) wes a monthly tenant under the respondent 
at a rental of Rs. 40/. The plaintiff brought an ejectment suit against the 
defendanton the ground of default in payment of rent and also on the 
ground of breach of a term of tenancy. The condition of the tenancy in 
respect of which, the breach was alleged to have been committed, .was thate 
the defendant had been using the suit premises for business purposes and 


- for purpose other than the purpose for which the suit premises was let out. ° 


It is alleged that the suit premises was let out to the defendant only for 
female residence. The trial court decreed the suit on both the grounds. 
The court of appeal below dismissed the tenants’ appeal. The Appeal 
Cour taffirmed the finding of the trial court that the defendant had vio- 
lated the terms of the tenancy but it set aside the other finding that the 
defendant was a defaulter. Hence the second appeal by the tenant 
defendant. 


HELD: A dispute arose over the question of admissibility of a letter 
(Ext. 1) written by the tenant to the plaintiff On the construction of the 
_ contents of the letter, both the lower courts found that the tenant agreed to 
take the room only for female residence and that he further agreed that he 
would not use the room in question for business or any other purpose. As 
admittedly male persons were residing in the suit premises and as admittedly 
in one portion of the room some business articles were kept, it was found by 
both the courts below that the defendant used the room for purposes other 
than the purpose for which the premises were let. It was contended by the 
appellant that the said letter being an unregistered’ memorandum was not ad- 
missible in evidence. It appears from the contents of the letter that the terms 
of the tenancy had been incorporated in the said letter, Ext. 1. This letter 
is a mere acknowledgment of the tenancy in question and does not purport to 
be a document of lease or a document for the creation of the tenancy and 
as such, the document though not registered is admissible in evidence. 

The next question is whether there is in change in the nature of tenancy 
in this case. True it is that in the document it is stated that the room was 
tenanted for female residence, but that does not mean that if at some point 
of time some male persons reside in the room that will be changing the 
nature of the tenancy. The only other thing to consider is whether the room 
which was taken for residential purpose has been used otherwise. It is the 


admitted position that the defendant is a business man and in one portion of ) 


the room he has kept some articles of business. This cannot change the 
nature of tenancy and it cannot be said that the defendant has used the room 
for a purpose other than that for which he took the room, 
Cases referred to: : 
(1) Port canning and Land Improvement Co. Ltd. y. Katyani Deyi, 
(1909), 46 IA 279 : 32 CLJ 1 :24 CWN 369 
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(2) Deb Dutt Seal v. Raman Lal Phumra, AIR 1970 SC 659 
. (3) Mrs. C. Calaco yv. Urban D’ Silva, AtR 1970 Mysore 364 
-(4) Prem Chand y. District Judge, Dehradun, AIR 1977 SC 364 
(5) Segal Securities Ltd. v. Thoseby, 1963(1) All ER 500 
(6) Suresh Chandra Sarkar v. Gosaidas Pal, AIR 1976 Cal 87 
(7) Chotalal Shaw y. Ramgolam Shaw, (1975) 80 CWN 36 
Sudhir Das Gupta and Pradipta Roy ion ... for the Appellant 
, P. K Das and Bidyut Kumar Banerjee os ..for the Respondent. 

The judgment of the Court was as follows :— 

This is an appeal against the judgment and decree passed by Sri A. 
K. Nayak, Additional District Judge, 4th Court, Alipore, dated June 24, 
1970 in Title Appeal No. 573 of 1969. affirming those of Sri T. P. 
Chatterjze, Munsif, Ist Additional Court, Alipore, passed on February 27, 
1969 in Title Suit No. 20 ef 1968. 

2 The facts of the case may briefly be stated as follows :— 

“The defendant was a monthly tenant under the plaintiff at a 
rental of Rs. 40/- per month payable according to English calendar. 
The defendant failed to pay rent since the month of January 1966 and 
is a defaulter. The suit premises was let out to the defendant only for 
female residence and not for business and other purpose. The defen- 
dant has been using the suit premises for business purpose and purpose 
other than female residence. Hence the suit. 

3 The case of the defendant is that he is not a defaulter, that on 
refusal by the landlerd to accept rents, the rents were deposited with the 
Rent Controller. After appearance in court, the defendant has deposited 
all arrears of rent in court within time. In the additional written state- 
ment the defendant ¿asserts that it is false to say that the suit premises was 
let out to the defendant for female residence only. The defendant was 
not using the premises for purpose other than that for which it was leased. 
The learned Munsif found that the defendant was a defaulter and he also 
found that the defendant ‘violated the terms of tenancy and used the pre- 
mises for purpose other than that for which it was let out. The defendant 
preferred an appeal before the learned District Judge, but the learned 
Additional District Judge, who heard the appeal affirmed the finding of 
the learned Munsif that the defendant has violated the terms of the 
tenancy, but the finding of the learned Munsif that-the defendant was a 
defaulter was set aside. Being aggrieved, the defendant has come up to 
this Court. 

4. Mr. Sudhis Das Gupta, learned Advocate appearing on behalf 
of the appellant, in the first place, submits that both the courts wrongly 
relied on an inadmissible document, namely, Ext. 1. The said document 
is a letter written by the tenant to the landlady. The letter ig dated 12th 
of January 1950. The relevant po rtion of the letter is as follows :— 

“This is to place on record that I have tenanted one room for 


\ 
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female residence being room No. 15 on the second floor on 12th of 

January 1950 as a-monthly tenant under you............ [agree not to 

use the room for business or any other purpeses’’. 
From this statement both the courts below found that the defendant 
agreed to take the room only for female residence and he further agreed 
that he wiil not use the room for business or any other purpose. As ad- 
mittedly male persons were residing in the premises and admittedly in ong 
portion of the room some business articles were kept, it was found by 
both the courts below that the defendant used the room for purpose 
other than that for which it was let out. Mr. Das Gupta submits that 
the letter, Ext. 1, being an unregistered memorandum is not admissible in 
evidence. In support of his contention he refers to a decision reported 
in (l) Fort Canning and Land Improvement Co. Ltd. v. Katyani Debi, 
32 Calcutta Law Journal |. In this case it has been held by the Judicial 
Committee that an unregistered memorandum, neither being a lease nor 
an agreement for a lease, relating to a previous and completed transaction 
by which thestenure-holder obtained possession of the land, is inadmissi- 
ble in evidence and no effect can be given to it. Mr. Das Gupta submits 
that this letter, Ext. 1, cannot be treated as a lease or an agreement for a 
lease, but it is simply a memorandum relating to a previous and completed 
transaction. The letter shows that the defendant states that he has 
tenanted one room and that bsingso, this letter must be treated as a 
memorandum relating to a transaction which was completed earlier. 


5. Mr. P.K Das, learned Advocate for the respondent, however, 
submits that the letter is dated 12th of January 1950 and the tenancy 
was taken on 12th of January 1950 and that being so, it cannot be said 
that the memorandum relates to a past transaction and as such this memo- 
randum does not require registration and this memorandum is admissible 
in evidence. 

6. Mr, Das in support of his contention refers to a decision reported 
in (2) Deb Dutt Seal v. Raman Lal Phumra and others, ‘AIR 1970 SC 659. 
In this case a question arose whether the document evidencing mortgage 
by deposit of title deeds required registration.- On consideration of the 
document it was held that “the document did not require registration and 
as such admissible in evidence as it did not create a mortgage or any 
interest in property .but merely recorded a past transaction”. On going 
through the contents of Ext. i, I find that the terms of the tenancy have 
been incorporated in the letter Ext. 1. This letter, in my opinion, is a 
mere acknowledgment of the tenancy in question and does not purport to 
be a document of lease or a document for ths creation of tenancy and as 
such I am of opinion that the courts below were right to hold that the 
documet though not registered was admissible in evidence. 

7. Mr. Das Gupta, in the next place, submits that even assuming 
that the document is admissible in evidence the courts below were wrong 
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to think that there was any change inthe nature of the tenancy. It is 
true that in the document it has been stated that the room was tenanted 
for female residence, but that does not mean that if at some point of time 
some male persons reside in the room that will be changing nature of 
the tenancy. I accept the submission of Mr. Das Gupta. The only 
thing to consider is whether the room which was taken for residential 
epurpose has been used otherwise. It is the admitted position that the 
defendant is a businessman and in one portion of the room he has kept 


” some articles of business. That, according to Mr. Das Gupta, cannot 


change the-nature of the tenancy. In support of his contention he refers 
to a decision reported in (3) Mrs. C Colaco v, Urban D' Silva, ATR 1970 


'. Mysore 297. In this case it was held that “Even though a house is taken 


for residential purpose by a professional man it does not prevent him 
from carrying on some professional work in the house during spare time. 
Some oceupation and profit-making activities by ‘such person ina small 
portion of the house unostentatiously and without running a shop or 
causing any nuisance do not amount to conversion of a residential premises 
into a non-residential one”. The next case relied on by Mr Das Gupta 
has been reported in (4) Prem Chand v. The District Judge, Dehradun and 
another, AIR 1977 SC 364 In this case it was held that “In a portion 
consisting of two rooms in which. the tenant with his wife, two young 
sons anda daughter was residing, the fact that in one of the rooms he 
was running a tailoring shop was net sufficiént to convert what otherwise 
to all intents and purposes was a residential building into a nonresidential 
building’. Mr. Das on the otherhand, submits that the tenanted room must 
be used for the purpese for which it was taken and if the room is used for 
purpose other than that for which it was taken, the defendant is under the 
mischief of Section 13(1) (h) of the West Bengal Premises Tenancy Act and 
is liable to ejectment. In support of his contention Mr. Das refers to a 
decision reported in (5) Segal Securities Lidy Thoseby, 1963(1)A.E L.R. 
500. In this case it was held that “The defendant was in breach of the cove- 


- -nant to use the demised premises only as a private residence’. The facts 
. are distinguishable and do not apply to the facts of the present case. It 


is not ‘the plaintiff’s case that the tenant has used the room for business 
purpose, and has not used the room for residential purpose. The only 
allegation is that in one portion of the room some articles of business 
have been kept, this, in my opinion, cannot change the nature of the ten- 
ancy and it cannot be said that the defendant has used the room for a 
purpose other than that for whieh he took the room. The findings of the 
courts below en this point therefore cannot be aecepted. 

8. A-cross-objection has been filed on behalf of the respondent 
stating amongst other grounds that the defendant not having *deposited 
the admitted arrear rents within one month from the date of service of 
summons, the learned appellate court below erred in holding that the 


~ 
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defendant was entitled to relief for once. The other grounds taken in the 
cross-objection have not been pressed. Mr. Das draws my attention to 


the order passed by the learned trial court. He first refers to Order’ No: ` 
4 dated 19,42 66 which shows that on that date the court apasees the 


following{Srder : = 
“Summons served. Defendant does not appear. For additional 
- precaution plaintiff to issue R.P.C. upon the defendant” ` e 


On 16.1.67 postal receipt was filed. R.P.C. was returned with remark , 
‘not claimed’. The words ‘not claimed’ have been penned through with- 


out any initial. On 13.2.67 the’ plaintiff filed an application for fixing a 
date for exparte hearing.- 6.3.67 was fixed for exparte hearing. On 


that date the defendant appeared and on 23rd of March 1967 the | 


defendant filed an application under Section 17(2) of the West Bengal 
Premises Tenancy Act. It is contended by Mr. Das that the registered 
post card was ordered to be issued only as additional. precaution but on 
[9th Decomber i966 the court: found that summons was sereved and 
R.P.C. which was returned with remark ‘not claimed’ also shows that the 
defendant had knowledge of the suit. Mr. Das Gupta on the other hand 
contends that in this case no summons was served on the defendant. On 
19th December 1966 the court did not record’ that summons was duly 
served, but passed an order for i issuing registered post card. Even assu- 


ming that the registered post -card was not claimed by the defendant, it- 


cannot be said that the summons was duly served:. In support of his 
contention Mr. Das Gupta refers to a decision reported in (6) Suresh 
Chandra Sarkar vy. Gosaidas Pal, AIR-1976 Cal. 87. In this case it was held 
that “summons by post card stating the number of suit and daie fixed but 
- Dot allegations in the-plamnt and not in prescribed form and copy of plaint 
having not been served it must be said that there was no service of sum- 
mons and in the circumstances the exparte deeree was set aside”. The 
defendant in his application under Section 17(2) stated that ‘he had no 


knowledge about the suit earlier than 6th of March 1967 and no summons. 


was served on him. Mr. Das Gupta also draws my attention te order 
dated 29.11.68 by which the application under Section 17(2) was disposed 
of; The relevant portion ef the order runs as follows :— ` 
“The learned lawyer for the plaintiff also submits that challans 
lying with the record show that deposits. ‘have -been made by the 
defendant. Hence the petition under Section ‘17(2) is disposed of 
according as the challans on record show the deposits”. 
The objection that the deposits were not made under -Section 1712) within 
one month from the service of summons was not raised by the plaintiff be- 
fore the learned Münsif. Rather it was conceded on benalf of the plaintiff 
- that the deposits were validly made and that being so, Mr. Das Gupta sub- 


mits that such an objection cannot be raised in second appeal. In support of 


his contention Mr. Das Gupta relies on a decision ‘reported in (7) Chotalal — 
® ; : E 
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, Shaw Alias Ramdas Chotalal, 80 Calcutta Weekly Notes 36. In this ease 
it has been held “Where no application under Section 17(3) of the West 
- Bengal Premises Tenency Act, 1956, is made in the trial court for striking 
out the defence of delivery of possession on the ground of default in the 
payment of rent and the plaintiff landlord’s suit for ejectment is dismissed, 
the appellate court acts illegally in striking out the defence of the tenant 
odefendant on the ground of default and decresing the suit’. In the facts 
of the case it was further held that the plaintiff had by his conduct waived 
* his right for striking out the defence under Seetion 17 (3) of the Act. 
- From the fact that the court did not accept the service of summons and 
-as such passed an order for issuing registered -post-card and as the servics 
of the registered post card cannot be said to be the service of summons 
as contemplated in Section (7.1) of the Act, it cannot be said that the 
defendant made default in- depositting rents according to the provisions 
of Section 17(1) of the Act. The cross-objection filed on behalf of the 
respondent is therefore dismissed. 

9. In the result, the appeal is allowed on contest. The judgment. 
and decree passed by the learned courts below are set aside. The suit is 
dismised. The cross-objection is dismissed. There will be, however, 
no erder as to costs in this appeal or cross-objection. 

T.K.M 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
i Before Mr, Justice Murari Mohan Dutt 
l Decision : July 21, 1976 
Sandhya Makhati & Ors. ... a _ ae Petitioners 
i Versus l 
_ Additional District Magistrate, 24 Parganas & Ors... Respondents* 


West Bengal Land (Reqalsition and Acquisition) Act (2 of 1948) 
Sec. 3(1)—Requisition of land only for purposes mentiened in— Cons- 
truction er reconstruction of dwelling phaces for people residing in such 
areas—Parpose inticated in impagned order. vague and misleading— 
Whether acquisition fer a society is permissible under Sec. 3(1)— Whether 
requisition or acquisition of land for an individual er a secicty or a com- 
pany would be for public purpose or a purpose for the community. 

Section 3(1) of the West Bengal Land (Requisition and Acquisition) 
Act 1948 empowers the State Government to requisition any land only 
for the purposes metitioned therein. It appears from the impugned order 
of requisition in the instant case that the disputed land -is gought to be 
requisitioned for providing proper facilities for transport/communication/ 

*Civil Rule No. 3290 (w) of 1976 — 
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itregation/drainage by construction or reconstruction of dwelling places 
for people residing in such areas, namely, for setting up a market fore 
rehabilitation of the displaced road side shop-keepers of the area. It is not 
the case of either party that the disputed land is required for transport/ 
communication/irregation/drainage. The construction or reconstruction 
of dwelling places has no connection with the aforesaid purposes It 
can only be connected with the purposes, namely, “the creation of better 
living conditions in rural or urban areas, but the said words have been 
deleted from the Original Order of requisition. The words, “by the cons- 
truetion or reconstruction of dwelling places” as mentioned in section 3(1) 
only indicate the manner the purpose, namely, the creation of better living 
conditions in rural or urban areas will-be carried out. It has already been 
noticed that the said purpose has been struck out from the impugned 
order and the only purpose with which the construction or reconstruction 
of dwelling places has been linked up is the purpose for providing 
facilities for transport etc. Therefore the purpose which has been 
mentioned in the impugned order is too vague and misleading and also 
does not constitute a purpose under section 3(1) of the W.B. Act 2 of 1948. 
It is contended on behalf of the petitioners that as the disputed 
plot is going to be requisitioned at the instanee and for the benefit, of the 
members of the society, it is not permissible under W. B. Act 2 of 1948. 
The purposes which are mentioned in Section 3(1) of the Act are undoub- 
tedly public purposes. The said Act does not make any provision for 
requisition or acquisition or land for the benefit of any individual, society 
or company, like the Land Acquisition Aet 1894 which provides for 
acquisition of land fora company. In the absence of any specific provi- 
sion in that regard, any requisition or acquisition of land for the purpose 
of an individual or a society or a company would not bea publie purpose 
or a purpose fer the community. Therefore the impugned order of 
requisition cannot be sustained for it is in violation of the provisions of 
the Act. 
Noni Coomar Chakravarti, Sakti nath M pe and 


Madhusudan Banerjee ... for the Petitioners 
Kashikanta Maitra and H. D. Bhattacharjee ... for the Respondent no. 4 
Provat Kumar Sen Gupta, Kalyanmoy AAR 

and K. N. Laha nen for the State. 


The judgment of the Court WAS aS tollon: — | 

In this rule, the petitioners havo challenged the order of requisition 
dated March i7, 1976 issued by the Collector of 24 Parganas under the 
West Bengal Land (Requisition and Acquisition) Act, 1948, hereinafter 
referred to as the Act. 

2. Thg petitioner Nos. 6 to 29 were roadside shopkeepers of 
Madhyamgram and their shops were situate on the crossing of Sodepur 
Road and Jessore Road. They were carrying on their business by erecting 


~ 
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temporary sheds at the said crossing. Their shops were demolished by 
the Government on December 31, 1975 and they were evicted from the 
jands they had been occupying on the ground that they were unauthorised 
occupants of Government lands. Most of them are displaced persons 
from East Pakistan, now Bangladesh, and they used to maintain them and 
the members of their respective families out of the income of their shops. 
After they were dispossessed, they made representations to the respondent 
No. 2, the Administrator, Baraset II Anchalic Parishad, Barasat for 
makin g some alternative arrangements so that the shop-keepers of the 
locality might not loose the only means of their livelihood. On such 
representations, the respondent No. 2 negotiated with the Government of 
West Bengal for the acquisition of. some vacant lands situate near the 
crossing of the said two roads. During the ncgot'‘ation by the respondent 
No. 2 with the Government, they were given to understand that a plot of 
land appertaining to C. S. Plot No. 514, of Khatian No. 143, Mouza 
Chandnagar, might be-acquired for the purpose of rehabilitation of dis- 
placed roadside shop-keepers, but the cost of such acquisition and 
compensation money were to be paid by the shop-keepers. It is alleged 
that they were also given to understand by the Block Development Officer 
that the displaced shop-keepers might also purehase by private negotiation, 
portions of the said plot from the owners of the same, namely, the peti- 
tioner Nos. | to 5. 


3. The further case of the petitioners is that a Samity named 
Madhyamgram_ Pathiparsastha Baboshayi Samity, the respondent No. 4, 
was set up and Was registered under the Societies Registration Act, 1963. 
The said Samity was set up mainly for the purpose of acquisition of land 
for the rehabilitation of the displaced roadside shop-keepers as the 
Government’ of West Bengal was not agreeable to acquire the said plot 
for public purpose at Government expense. The petitioner nos. 6 to 29 
purchased different portions of the said C. S. Plot No. 514 from the 
petitioner Nos. 1 to 5 who were the owners of the same, on different 
dates in January 1976 by registered deeds of sale. Thereafter, they have 
taken possession of the respective portions of the said plot purchased by 
them and erected their respective shoprooms. On March 23, 1976, they 
came to know for the first time ‘about the impugned order of requisition. 
It is alleged that the said plot is going to be acquired at the instance and 
for the benefit of the members of the respondent Samity. Further, it is 
alleged that the impugned order does not come ‘under the purview of 


section 3 of the Act. It is contended that as the purported acquisition of 


the said plot No. 514 is for the purpose of a registered Samity, namely, 
the respondent No. 4. at the expenses of the said Samfty, it can only be 
acquired under the Land Acquisition Act, 1894. i 
Sub-section (1) of section 3 of the Act provides as follows :— 
“If the State Government is of the opinion that it is necessary so 
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to do for maintaining supplies and services essential to the life of the_ 


community or for increasing employment opportunities for the peoe- 
by establishing commercial estates and industrial estates in different 


areas or for providing proper facilities for transport, communication,” 


irrigation or drainage or for the creation of better living conditions 
-in rural or urban areas, not being an industrial or other area excluded’ 
= by the State Government by a notification in this behalf, by the cons 
`a truction or reconstruction of dwelling places for such areas or for, 
purposes connected therewith or incidental thereto, the State Govern- 
ment may, by order in writing, requisition any land and may make 
such further orders as it appears to it to be necessary or expedient in 
‘connection with the requisitioning : ee 


Provided that no land used for the purpose of religious worship 
- ot used by an educational or charitable institution shall be requisi- 
tioned under this ~ section” 


4, Section 3(1) empowers tho State Government to- requisition any- 


land only for the purposes mentioned therein. This section does not 


authorise requisition ofa land for any purpose other than the purpose- ` 


mentioned in the section. The first paragraph of the impugned order of 
requisition is as follows :— 


“Whereas, in my opinion, it is necessary for the purpose of (main- 


taining supplies and services essential to the life of the community or. 


for providing proper facilities/transport/communication/irrigation/drai- 
nage (or for the creatioa of better living conditions in rural or urban 


‘areas) by the construction or re-construction of dwelling places for. 
people residing in such areas, viz., for setting up a market for Rehabili- 
tation of the displaced roadside shop-keepers of the Area to __ 


requisition the lands deseribed in the schedule below-: — 
The above portion of the order has been quoted from the original order 


which has been produced before me by Mr. Sen Gupta, learned Senior- 


Gnvernment Advocate, The portions within parenthesis have been deleted 
in the original order.’ It appsara fromthe impugned order that the 


-disputed land is sought to be requisitioned for providing proper . 
facilities for transport/eommunication/irrigation/drainage by the construc- - 


tion or re-construction of dwelling places for people residing in such 
areas, namely, for setting up a market for Rehabilitation of the displaced 
roadside shopkeepera of the area. It ia contended on behalf of the peti- 
tioners that the pul pose as mentioned in the impugned order does not 
` come within.the purview of seetion 3(1) of the Act. It is true that for 
providing proper facilities for transport, communication, irrigation or 
drainage a land can be acquired, but itis mot the case of eithter party 
„that the dispitted land is required for any of thesaid purposes: The 
constfuction or Te- -construction of dwelling places has not, in my opinion 


fame 
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any connection with transport, communication, irrigation, or drainage. lt 
can only be connected, with -the purposes, namely, ‘ the creation of better 
living conditions in rural or urban areas” but the said words have been 
deleted from the original order. The words “by the construction of re- 
construction of dwelling places” as mentioned in seetton 3(1) only indicate 
the manner the purpose, namely, the creation of better living conditions 
ag) rural or urban areas will be- carried out. It has been already noticed 
that the said purpose has been struck out from the impugned order and 
“the only purpose with which the construction or reconstruction of dwelling 
places has been linked up is the purpose for providing facilities for trans- 
port, Communication, irrigation or drainage. There ts considerable 
substance in the contention of the petitioners that the purpose which has 
been mentioned in the impugned order is vague and misleading and also 


dogs not constitute a purpose under section 3(1) of the Act. 


5. Next, it iscontended on .behalf of the petitioners that as the 

disputed plot is going to be acquired at the instance and for the benefit of 
the members of the respondent Samity, itis not permissible under the 
provisions of the Act. It-appears from the letter dated January 21, 1976 
of the Deputy Secretary to the Government of West Bengal, Department 
of Panchayat, addressed to the Commissioner, Presidency Division, Cal- 
cutta that the Government sanctioned the requisition and acquisition of 
the disputed land as required by Barasat Il, Anchalic Parishad provided 
that the said Anchalic Parishad should give an undertaking in writing that 
it would pay any additional amount towards the cost of acquisition. In 
view of the said Government decision, the Additional Collector, 24 Par- 
ganas (North) Barasat, by his memo No. 138 LA dated January 31, 1976 
requested the Administrator, Barasat II Anchalic Parishad to deposit a 
sum of Rs. 1000/- only towards contingent and establishment charges and 
to deposit a further sum of Rs. 1,53,821/- on aecount of the cost 
of acquisition of the disputed land with a resolution that the 
Anchalic Parishad had the necessary financial capacity for acquisition of 
the same and to pay any additional amount that would be required 
towards the cost - of acquisition. A copy of the said memo was for- 
warded to the respondent Samity for information and taking necessary 
action. Thereafter, the Administrator, Barasat II, Anchalie Parished by 
his memo no. 193 dated February 11, 1976 asked the Secretary of the res- 
- _pondent Samity to deposit a sum of Rs. 1,53,000/- to the P. L. Account 
of the Parishad. As requested the respondent Samity deposited the said ` 
sum of Rs. 1,53,000/- in the said aceount on February 11, 1976. Before 
depositing the said sum, the respondent Samity through some of its 
members also executed a bond on February 9, i976 whereby the said 


members bound themselves jointly and severally to deposit Such amount 
ag the Administrator, Barasat II, Anchalic Parishad might demand of 
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them to pay within such time and on such terms and conditions as would 
' be mutually fixed or would be fixed by the said Administrator. Itis aldo 
stated in the bond that they on their own accord proposed to deposit the 
said sum by way of advance, for establishment of a Bazar for the mem- 
bers of the Samity. It is, therefore, clear from the correspondence and the 
said bond that the proposed requisition or acquisition are for the benefit of 
the members of the respondent Samity. The purposes which are men? 
tioned in section 3(1) of the Act are undoubtedly public purposes The. 
Act does not make any provision for requisition or acquisition of lands 
for the benefit of any individual, society or company, like the Land 
Acquisition Act which provides for acquisition of land fora company. 
In the absence of any specific provision in that regard any requisition or 
acquisition of land for the purpose of an individual ora society or a 
company will not be a public purpose ora purpose for the community. 
If the disputed Jand is requisitioned, the same has to be distributed among 
the members of the respondent Samity and not to the other displaced ` 
roadside shop-keepers who are notits members. The petitioners are not 
the members of the respondent Samity, though they are admittedly dis- 
placed roadside shop-keepers.. In the event of the disputed land being 
' Tequisitioned, it is apparent that the petitioners will not be allotted any 
portion of the same. Such requisition or acquisition ig not contemplated | 
by the provisions of the Act. In my opinion, therefore, the impugned 
order of requisition cannot be sustained, for it is in Violation of the pro- 
visions of the Act. 


6. For the reasons aforesaid, the impugned order of requisition is 
quashed and let a writ in the nature of Certiorari issued in that regard. - 
The Government, however, will be at liberty te issue a fresh order of re- 
quisition in accordance with the provisions of the Act. 


7. The Rule is made absolute, but there will be no order as to Sonia: 
The petitioners are restrained from changing the character of the disputed 
land for a period of four weeks from date so as to enable the respondents 
to prefer an appeal against the judgment. 


N.C.S, — 
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[ CONSTITUTIONAL WRIT JURISDICTION § 
\ / +” Before Mr. Justice Amiya Kumar Mookerji 
i ' Decision : August 3, 1977 l 
Anchal Bhasan Bose 


a Petitioner 
' Versus 
Direetor of Pablic Instruction & Ors. $a a5 Respondents” 


i Rules for Management of Reeognised Non-Government Institutions 


e(Aided and unaided) Rules 1969—Rule 28 2)&(3)— Extension of service of 
teachers — Review of previous order of extension granted by Director af 
Pablic [nstraction by Director of Secondary Education—Certain powers of 
D.P,I. transfered to Director of S. E. by amendment —No retrospective 
effect given by the amentment— Director ef Secondary Education not 
competent to review order of D.P.I. made prior to amendment. 


The Government Circular dated April 3, 1969-has provided for 
extension of service to the teachers including the Head Masters on the 
recommendation of the Managing Committee on year to year basis upto 
the age of 65 years. The writ petitioner is the Head Master of a recog- 
nised school. By an-order dated April 19, 1976, the Director of Public 
Instruction granted an extention of service of the petitioner from 1.5.76 to 
30.4 77 in terms of Rule 28(3) of ths Rules for the Management of Recog- 
nised Non-Government Institutions (Aided and Unaided) 1969. Thereafter 
the Director of Secondary Education, West Bengal, superseded the previous 
order of the Director of Public ‘Instruction dated 19.4.76 by his order 
dated 18.9.76 whereby the petitioner was directed to retire from 1.11.76. 
The said order of the Director of Secondary Education dated 18.9 76 was 
being chaJlenged in the Rule. 


HELD : Undoubtedly, the Director of TE Education is the final 
authority in the matter of granting extension of service. Under Rule 28(3) of 
the 1969 Rules, the decision of the Director of Secondary Education is final. 
As there is no provision for review, the Director of Secondary Education acted 
in excess of his jurisdiction in replacing the previous order of the Director of 
Public Instruction by his own order dated 18.9.76 in exercise of the power 

_of review. Clause (b) of Rule 2 of the -1969 Rules was amended by the 
Governmznt Order.dated 7.6.76 substituting Director of Secondary Education, 
West Bengal for the Diréctor of Public- Instruction, West Bengal. No 
retrospective effect has been given to the aforesaid amendment. That being 
the position, the order made by the Director of Public Instruction dated 
19.476 hasbecome final under Rule 28(3) and as such the Director of 
Secondary Education is not competent to review the order of the Director 
of Public Instruction which has already become final. Accordingly the 
impugned order of the Director of Secondary Education’ is quashed, 


* Civil Rule no. 12434 (w) of 1976. 
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Bimal Kumar Datta and Kamalendu Chandra i ... for the ules | 
Dilip Kumar Basu and Rathindra Nath Bhadhuri .. for the Respondents. 


The judgment of the Court was as follows :— 


This Rule is directed against an Order dated 18 9.76 passed by the 
Director of Secondary Education West Bengal, superseding the previous 
Order dated 19.4.76 and directing that the petitioner will retire with effect 
from 1.11.76. i 

2. In terms of the Circular dated 3.4.1969, extension of service is 
allowed to the teachers including the Headmasters on the recommendation 
of the Managing Committee on year to year basis up to the age of 65 years. 
The petitioner is the Headmaster of Harirampur AS.D.M. High School 
in West Dinajpur. By an order dated 19.4.76 the Director of Public 
Instruction extended the period of the petitioner's service from 1.5.76 to 
30.4 77 in terms of Rule 28(3) of the Rules for Management of Recognised 
Non-Government Institutions (Aided and Unaided) 1969. Thereafter the 
impugned order was passed by the Director of Secondary Education, West 
Bengal, superseding the previous order. An affidavit-in-opposition has 
been filed on behalf of respondent Nos. 1.2 and 4 and affirmed by Bankim 
Chandra Ghosh, Deputy Assistant Inspector of Schools, wherein it is 
stated that the previous order dated 19.4.76 was reviewed resulting in the 
final order dated 18.9.76. Under the said Government Order the Director 
of Secondary Education is the final autherity in matters of granting exten- 
sion of service. Under sub-Rule (3) of Rule 28, the decision of the Director 
of Secondary Education is final. There is no provision for review of any 
order passed by the Director of Publis Instruction extending the period of 
service of a Headmaster. Clause (b) of Rule 2 of the Rules for Manage- 
ment of Recognised Non-Government Institutions (Aided and Unaided), 
1969 was amended by Government order No. 934-Edn(s) dated 7.6.76 
Substituting Director of Secondary Education, West Bengal, for the 
Director of Public Instruction, West Bengal. That amendment has got no 
retrospective effect. That being so, the order passed by the Director of 
Public Instruction on 19.4.76 becomes final under Rule 28(3) of the Rules 
and the Director of Secondary Education has got no jurisdiction either to 
review the order passed by the Director of Public Instruction on 19.4.76 
in-as-much as the said order becomes final under Rule 28(3) of the Rules. 
Accordingly, the impugned order which is Annexure ‘D’ to the petition is 
quashed. The petitioner shall be entitled to get salary up to 30.4.77, in 
terms of the order of the Public Instruction dated 19.4.76. The petitioner 
shall be at liberty to withdraw the amount which had been deposited 
with the Registrar, A.S., of this Court by the Managing Committee of the 
School. If any amount is deposited after 30.4.77, respondent No. 7, 


Secretary of Managing Committee of the School, shall be at liberty to 
withdraw the same. 


7 
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3. Itis stated by Mr. Datta that the petitioner has fled a represen- 
\gtion for fifth extension of his service which has not been reeommended 
by the Managing Committee of the School. The Director of Secondary 
Education shall be at liberty to dispose of the same in accordance with 
law. The Rule is made absolute. 


P.R. 
9 tS es 
[ CONSTITUTIONAL WRIT JURISDICTION | 
Before Mr. Justice Manas Nath Roy 
j Decision : September 15, 1977 
Birendra Nath Janah & Ors. = ee Petitioners 
Versus 
State of West Bengal & Ors. ae FE Respondents * 


West Bengal Panchayat Act 1956 (1 of 1957), sec 25(2)&30— Name 
of a partlonlar Anehal Panchayat specified in requisite notification issued by 
State Gorernmant —State has power and authority to change the notified 
name of an Anchal Panchayat by another name by issuing Corrigeadum 
Notification — Provision of sec. 22 of Bengal General Clauses Act (1 of 1899) 
is attracted. l 


Constitution of India—Art. 226—Locus Staudi- of petitioners— 
Maintainability of writ applicatien. i 


The point involved in the instant case is that once the name of an 
Anchal Panchayat has been notified and thereafter the said Panchayat has 
b:came a legal entity whether the name of the Panchayat as notified can 
be changed. As a matter of fact the name has been changed by the State 
Government in the present case and therefore it has been submitted that 
such a change of the name of the Panchayat was illegal, irregular and 
unauthorised. 


HELD: Under the provisions of section 21 of the Central General 
Clauses Act (corresponding to section 22 of the Bengal General clauses Act), 
the Government, which has notified the name of the Anchal Panchayat, has 
the power and authority to effect necessary corrections in that respect as has 
heen done in the Instant case. But such power is, of course, to be exercised 
or allowed io be exercised, when by any such change of the name, the 
nature and character of the Anchal Panchayat is not changed. In the instant 
case, the character of the Panchayat in question has not been changed and 
as such the State Government’s action in issuing the corrigendum notification 

for changing the name of the Anchal Panchayat cannot be said to be unauthari- 
sed, irregular and void. l ° 
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It is however contended that if a petitioner amongst many, has an 
subsisting right, either as a rate payer or as a member of the Anchal Pancha- 


yat, the writ petition would be maintainable, at least by him or at his instance. 


It may not be possible for the court to come to a definite, conclusion 
that all the petitioners were neither interested as rate payers or as members 
of the said Anchal Panchayat. It may be that some of the petitioners, 
because of this certain infirmitles may not be entitled to maintain the writ 
petition, and if any such objections be taken it would not be applicable to or ° 
available against all the petitioners. That being so, the petition would be 
maintainable and that too ifat least one of them has any subsisting interest. 
Hence the instant writ petition is maintainable. 


Cases referred to: 


(1) Ramchandra Reddy v. State of Andhra Pradesh, AIR 1965 AP 40 

(2) Broughton y, Penssacolla, (1874-76) 23 L Ed. 806 

(3) Girazd v. Philladolphia, (1868-70) 19 L Ed. 53 

(4) Ramchhod Jina v. Patankar AIR 1966 Gujarat 248 

(5) State of Madhya Pradesh vy. Bishnu Prosad SAATING, AIR 1966 
SC 1593 

(6) P. Raman Nair y. State, AIR 1957 Travancore Cochin 220 

(7) Gopi Chand y. Delhi Administration, AIR 1959 SC 609 

(8) Mani Subrat Jain v. State of Hariana, AIR. 1977 SC 276 

(9) Maharaj Singh v. State of Uttar Pradesh, AIR. 1976 SC 2602 


Swadesh Bhusan Bhunia as 7.. for the Petitioner 
Pradipta Kr. Roy TE . for the Respondents Nos. 1 to 3 
Basanta Kumar Panda, J N. Nanda and 

M. K. Roy i AN .. for the Respondents Nos. 4 and 5 


The judgment of the Court was as follows :— 


The petitioners, who claimed to be residents and tax payers and 
some of whom are also office-bearers of Gram Panehayats and Anehal 
Panchayats under Dhandalibarh Anchal Panchayat (hereinafter referred 
to as the said Panchayat), have impeached iu this Rule an action of the 
respondents Nos. l to 3in having the name of the said Panchayat as 
referred to hereinbefore changed to Debendra Anchal Panchayat. 

2. Admittedly, under section 25(2) of the West Bengal Anchal 
Panchayats Act, 1956 (hereinafter referred to as the said Act) and which 
is to the following effect : 

(L) usisa 
Section 25(2): 
_ “The State Government shall in the notification specify the names 
and the territorial limits of the Anchal Panchayats 
The State Government is the authority who can specify the name 
and territorial limits of the Anchal Panchayate in question and after 


` 
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the necessary notification in terms of section 30 of the said Act, 
hich i is to the following effect: 


_ Every Anchal Panchayat shail by the name notified under section 25 
‘be a body corporate having perpetual succession and a common seal 
"and shall, subject to the restrictions or qualification, if any, imposed 
under this Act or.under any other law for the time being in force, have 
° power to acoept.a gift of, acquire, hold, administer and transfer pro~- 
perty both movable and immovable and to enter into any contract 
or do ali things necessary for the purposes of this Act, and shall by the 

- said name sue and be sued. 


Anchal Panchayats become body corporate, having perpetual succession 
and a common seal and have the power to accept a gift or acquire, hold, 
administer and transfer properties both movable and immovable and to 
entertain any contract or to do all things necessary for the purposes of 
the Act and shall by name sue and be sued. 


3. ‘The point involved in this case is that, once the name of such 
on Anehal Panchayat is notified and thereafter the said Panchayat become 
a legal entity, whether such name as notified, can be changed and the 
specific submissions of Mr. Bhunia, appearing in support of the Rule is 
that, the change of the name of the said Panchayat to Debendra Ancha! 
Panchayat was illegal, irregular and unauthorised. 


4. There i is no dispute that the said name to the Anchal Panchayat 
was duly notified and thereafter there were a proposals to change the 
name as given and to name the same Anchal Panchayat as Debendra 
Anchal Panchayat. It has been stated by the petitioners that objections 
having been raised, there was an. enquiry into the matter and they were 
informed that the proposal to change the name of the Anchal Panchayat. 
was dropped. -On such happening, it has been alleged by the petitioners 
that the rates and taxes were realised in the name of the said Panchayat 
and by a letter of January 20, 1972 it was ‘informed further by the Sub- 
divisional’ Officer, Contai, that there was no proposal of changing the 
name of the said Panchayat. It has of course been alleged by them that 
even inspite of such fact, rates and taxes were started to be realised in the 
‘name of Debendra Anchal Panchayat and accordingly necessary objections 
were filed to the Block Development Officer, Contai (III). It appears 
that in reply to such objections, the Block Development Officer concerned, 
by his Memo of April 3, 1972; informed that the Pradhan of the said 
Panchayat was directed to realise taxes in favour of the said Panchayat. 
These apart, other instances have been cited by the petitioners for the 
purpose of establishing that steps were taken, acts were done and duties 
were = per ore in the name of the said Panchayat. 


' 5. The petitioners have alleged that although the functions of the said 
Panchayat were being performed duly, suddenly, by a Memo of February 
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8, 1974,- the Block Development Officer, Contai (III) informed that by 
a notification of September 11, 1963, the namre of the said Panchay 
has been changed to Debendra Anchal Panchayat. The petitioners hve 
alleged that without any notification in the Gazette, the original notifica- 
tion, whereby the name of the said Panchayat was given or notified under 
the said Act, could not be corrected. This submission of the petitioners, 
on the question of notification has of course no substance as it appears: 
from the affidavit-in-opposition filed by Respondent Nos. 4 and 5, against 
the application for injunction and which was filed by the petitioners hereine 
and which has bsen accepted as an affitavit-in-opposition in the Rule, on 
submissions made by the learned Advocate for the said Respondents, and 
more particularly from a reference to Annexure TF therein, that a notifica- 
tion has in fact beeh- made incorporating the corrections to the following 
effect : 


“BART I—Orders and Notifications by the Govermor of West 
Bengal, the High Court, Government Treasury, etc. 
GOVERNMENT OF WEST BENGAL 
DEPARTMENT OF PANCHAYATS 
CORRIGENDUM 


No. 701 Panch.—14th January—In Notification No. 3767/Panch/IP-78 
63, dated the 4th September 1963, issued under section 25 of the West 
Bengal Panchayat Act, 1957 (West Bengal Act I of 1957) published 
at pages 3164-3164 (a) of Part Iof the “Calcutta Gazette, Extraor- 
dinary”, dated the [Ith September, 1963, the following correction is 
made : 


` At page 3164, for the heading “Dhandalibar Anchal Panchayat” 
read “Debendra Anchal Panehayat.” 


6. Since such a notification has been made, Mr. Bhunia appearing 
in support of the Rule contended that the correction which was sought to 
be made, viz., the change of the name of the said Panchayat to Debendra 
Anchal Panchayat, was either unauthorised or in excess of powers. In 
any event, he submitted that the State Government, which is the appro- 
priate authority under section 25(2) of the said Act, cannot ehange the 
name of the Anchal Panchayat as notified, merely by way ofa corrig- 
endum notification. ` 

7. The Respondent Nos. 1 to 3, for whom Mr. P. K. Roy 
has appeared, have not filed any return to the Rule. But Mr. Roy 
made his submissions on the facts as appearing from the petition 
and the opposition as referred to hereinbefore, and sought to interpret 
the provisions of the said Act and the notification as quoted hereinbefore 
to mean that steps were taken duly and properly by the State Govern- 
ment and°that too in appropriate exercise of jurisdiction. As stated 
hereinbefore, the Respondent Nos. 4 and 5, for whom Mr. Panda 
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pee placed reliance on the submissions as made in the opposition 
referred to hereinbefore. In the said opposition, those answering 
Tespondents have categorically denied the material allegations, apart 
drom contending that some of the petitioners were neither rate payers 
nor residents of the said Panchayat or have any interest-in the same. It is 
true that on the basis of such submissions, as contained in the affidavit-in- 
pposition and referred to hereinbefore, it appears that perhaps some of 
ethe petitioners have no locus standi to maintain the petition. But such 
‘defence of the said respondents would not be applicable or available in 
respect of all the petitioners. I have made.a reference to those facts, because 
on the statements as contained in the said affidavits, Mr. Roy submitted 
that since the petitioners have no egal right or none of their rights have 
been infringed, the application at their instance, should be deemed to be 
not maintainable. [am of the view that if one of the petitioners amongst 
many have any mght, beit as a rate payer ora member of the said 
Panchyayat, the petition should not be thrown out in limini or without 
disposing of or determining the points as raised. J make it clear further 
that since some of the facts as alleged in the petition have been dispu- 
ted by the answering Respondent Nos. 3 and 4, I shall not enter into them 
or make any determination on the basis thereof, as disputed questions 
of fact cannot be determined or entertained in an application under 
Article 226 or they should not be entertained or allowed in this jurisdiction. 
Such disputed questions of fact, would also be not relevant in the 
instant case or the determination which is required to be made viz., 
whether under section 25(2) of the said Act, the State Government has any 
right, authority or competence to give another name to an Anchal 
Panchayat, after initially giving the said Anchal Panehayat a name by 
necessary notification. 


8. Mr. Roy, apart from the preliminary points as recorded herein- 
before, submitted further that the change of the name of the said Pancha- 
yat to Debendra Anchal Panchayat has not and in fact would not change 
its corporate charaoter. It was contended by him that when such 
change asin the instant case is incorporated by the corrigendum the 
same would not change the corperate character of the said Panchayat 
and as such the aetion as taken should not be interfered with. In 
support of his submissions, he referred to the case of (1) Ramchandra 
Reddy & Anr. v. State of Andhra Pradesh, AJR 1965 AP 40, wherein the 
principle as enunciated in the United States and to the following effect : 


“A corporation is not dissolved, nor its. identity affected by enlar- 
gement or diminution of its corporate lmits, by a change in its 
character or corporate form, by an increase or decrease in’ the number 
of ıts corporation or inhabitants, by a change of its name, by failure of 
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the legislature to assign a city to its proper class, by transition from & 

hamlet, village or town to a city, or vice versa or by pass from ong 

class or grade to another class or grade, has been followed. 
The above determination was made inthe cases of (2) Broughton v. Pen- 
ssacolls, (1874-76) 23 L. Ed. 806, (3) Girard v. Philladephia, (1868-70), 1¢ 
L Ed. 53. Mr. Roy has of course agreed that a corporation can be 
dissolved only by law and in the manner as prescribed by a statute viz., 
by the said Act in the instant case. He repeated that when the corporate 
character in the instant case of the said Panchayat has not -admittedlye 
been changed, so there was no infirmity in the action as taken. That 
apart, on the power of the State Government to have the name of notified 
Anchal Panchayat changed, on construction of the sections as referred to 
hereinbefore, Mr. Roy submitted that when the State Government had the 
right or power to name an Anchal Panchayat by notification, so they will 
also have the power to correct any error. In support of such submissions, 
he first relied on section 21 of the Central -Generał Clauses Aot, 1897, 
which is to the following effect : 

Section 21 : Power to make, to include power to add to, amend, 
vary or rescind, orders, rules or bye laws. Where, by any Central Act or 
Regulation, a power to (issue notifications), orders, rules, or bye laws is 
conferred then that power ineludes a power exercisable in the like 
manner and subject to like sanction and conditions (if any), to add to, 
amend, vary or rescind any (notifications), orders, rules or byo laws so 
(issued).”’ 

The said section 21 is corresponding to section 22 of the Bengal General 
Clauses Act, which is to the following effect : 

Section 22: Where, by any Bengal Act (or West Bengal Act) a 
power to (issue) orders, rules, bye laws or notification is conferred, 
then that power includes a power, exercisable in the like manner and 
subject to the like sanction and conditions (if any), to add to, amend, 
vary or rescind any orders, rules, bye laws or notifications so (issued). 

and submitted that those corrections by the notification as was done, was 
permissible and was done in accordance with law. In support of his 
submissions, Mr. Roy also relied on the determinations in the case of 
(4) Ranchhod Jina v. Patankar & Anr ; AIR 1966 Gujarat 248, which was 
incidentally a case under section 21 of Bombay General Clauses Act and 
wherein it has been observed that under the said section the State Govern- 
ment has power to rescind notifications, orders, rules or bye laws and the 
said power is without any limitation or condition. On the question of 
interpretation of the provisions of the General Clauses Act as referred 
to hereinbefore, further reference was made by Mr. Roy to the case of 
(5) State of Madhya Pradesh & Ors., v. Bishnu Prasad Sharma & Ors., 
AIR 1966 SC 1593. In that case there was a notification under section 4 
of the Laad Acquisition Act and a successive notification under section 6 
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of that Act in respect of different pieces of lands included in a locality 
Aoo in the notification under setion 4 and the point arose, whether 
nder the provisions of the -statute, such action was permissible and it 
has been observed that the Goverriment can always cancel the notification 
under sections 4 and 6 by virtue of its powers under section 2! of the 
General Clauses Act and such power can be exercised before the Govern- 
ment directs the Collector to take action .under section J- The fact that 
° the Government under the provisions of General Clauses Act, has power 
. e to cancel its earlier notifications or action, also gets support from another 
determination in the case of (6) P. Raman Nair v. State AIR 1957 TC 220, 
as cited by Mr. Roy. In that case it has been observed that the order by the 
Government, by which sanction is accorded to Panchayat to open and 
conduct a public market. at a certain place comes within the ambit of 
section 20 of Travancore & Cochin Interpretation & General Clauses Act 
and implies a power in the Government to cancel the order by subsequent 
order.- Apart from the cases as referred to hereinbefore, on the inter- 
pretation and application of General Clauses Act, Mr. Roy further relied 
on the determinations in the case of (7) Gopi Chand v. Delhi Administra- 
tion, ATR 1959 SC 609. In that case section 19 of the Punjab General 
Clauses Act, which is perimetric with section 21 of the General Clauses 
Act, was in issue and it has been observed that the power to cancel the 
notification can be easily conceded to the competent authority and so also 
the power to modify or vary it be likewise conceded ; but the said power 
must inevitably be exercised within the limits prescribed by the provisions 
conferring the said power. 

9. Admitted facts in the instant case arè that, that after the naming 
of the said Panchayat by a notification, the subsequent _ corrigendum 
notification as quoted hereinbefore. was issued in the extraordinary 
issue of: the Calcutta Gazette of February 1.1974. Mr. Roy sub- 
mitted and that too onthe pleadings as available, that at all material 

_Uumes there were objections to the re-naming of the said Panchayat and 
representations for the change of its name to Debendra Anchal Panchayat 
were pending. Such representations, he submitted were made after the 
issue of the original notification, by which the name of the said Panchayat 
was notified. He submitted that since those representations were pending 
on the date of the initial notification in question or thereafter, by the 
present corrigendum, on acceptance of the connected Tepresentations, the 
notification itself has -been corrected and thereby the name of the said 
Panchayat has-been changed to Debendra Anchal Panchayat and such 
power in view of the submissions as madz hereinbefore, and the provisions 
of the respective General Clauses Act, was with the Government and the 
same was duly exercised. Mr. Bhunia of course submitted that the authori- 
ties concerned in the instant case had not acted in a bonafide hanner, ra- 
ther they have misused their power or acted in abuse of the same. For the 


a 
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purpose of establishing such argument, he submitted that section 25(2) of 
the said gives power to the Government concerned for naming au Ancha 
Panchayat but such power would not mean to change the name and iff 
fact by such change in the instant case, the character of the said Anchal 
Panchayat has been changed and thus the power was exercised or abused 
as such, or necessary power was not there with the State Government. 

10. Considering the provisions of section 21 of the General Clauses 
Act corresponding to the provisions in section 22 of the Bengal General” 
Clauses Act, in agreement with the arguments of Mr. Ray, I hold that e 
under those provisions the Government, which has notified the name of 
an Anchal Panchayat will have power and authority to issue necessary 
corrections ag was done in the instant ese and such power is of course to 
be exercised or allowed to be exercised, when by such change, the nature 
and character of the Anchal Panchayat in question, is not changed. By 
the change of the name of the said Panchayat to Debendra Anchal Panch- 
ayat, in the facts of the present case, I also hold that the character of the 
Panchayat in question, whieh is the only material fact to be considered, 
has not been changed and as such the State Government’s action in 
issuing the corrigendum notification and thus to change the name of the 
Anchal Panehayat to Debendra Anchal Panchayat, cannot be said to be 
unauthorised, irregular or void. 


11. On the arguments as advanced by Mr. Ray, on’ the question 
of locus standi of the petitioners to maintain the petition, as none of their 
legal rights were interfered with, Mr. Ray flirst placed reliance on the 
case of (8) Mani Subrat Jain v. State of Hariyana, AIR 1977 SC 276, 
wherein it has been obseived that it is elementary though it is to be 
ře-stated that no one can ask for a Mandamus without a Icgal right. 
There must be a judicially enforceable right as well as a legally protec- 
ted right before one suffering a legal- grievance, can ask for a 
Mandamus. A person can be said to be aggrieved only when a person 
is denied a legal right by the summons who has a legal duty to do 
something or to abstain from doing something. In reply to such argu- 
ments of Mr. Ray, Mr. Bhunia submitted that if a petitioner amongst 
many, has any subsisting right, either as arate payer or asa member of 
the said Panchayat, the petition would be maintainable, at least by or 
at hás instance. In support of his submission, Mr Bhunia referred to 
the determinations the Supreme Court in the case of (9) Maharaj; Singh 
v. State of Uttar Pradesh & Ors., AIR 1976 SC 2602. After considering 
the arguments of and the decision cited at the Bar, I am of the view 
that itis not possible for this Court to come toa conclusion that ll 
the petitioners were neither interested as rate payers or as members of 
the said Anchal Panchayat. It may be that in view of the arguments as 
advanced, some of the petitioners, because of their infirmities as indica- 
ted hereinbefore, would not be in a position to maintain the petition. But 
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since such objection would not be applicable or available to all the 
N petitioners, the petition would be maintainable and that too if at least 


one of them has any a RUE interest. Thus I hold thatthe petition is 
maintainable. 


12. In view of the above, although I find the petition to main- 
.tainable, I am discharging the Rule on the other arguments as made by 
e the respondents. ‘ The Rule is thus discharged, ` There will be no order 

. for costs. 


S.P.T. 


` 


[ SPECIAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Ambikapada Bhattacharya ` 
Decision: September 27, 1977 
Hastings Mills Ltd. ras sae ales Petitioner 


Versus 
Hira Singh & Ors. P a ... Respondents* 


Contempt of Courts Act (70 of 1971) Sec 2(e)— Criminal Contempt— 
Eannciation of law on the subject—Charge to be established—Benefit of 
doubt, when available— Apology — Acceptance of—Injunetion— Exercise of 


courts’ Inherent jurisdiction. i 


This is an application wherein the petitioner has prayed for com- 
mittal of the respondents for contempt The contempt alleged is claimed 
to be criminal contempt. 


The charge in the present case levelled against the respondents is one 
of misconduct amounting criminal contempt. But that charge requires 
strict proof. Standard of proof required to establish a charge of criminal 

` contempt is the same as‘in other criminal proceedings. Though mens rea 
is not an essential meneree yet the court can not punish. unless the act 
is wilful. 


HELD: Section 2(c) of the re of Courts Act has defined 
criminal contempt to mean doing an y act which either prejudices, or interfers 
or tends to interfere with the due course or any judicial proceeding or inter- 
fers or tends to interfere with or obstructs or tends to obstruct the adminis- 
tration of justice In any other manner. i 

Abusing the courts’ process may mean different types of acts but 
generally the connotes some misuse of the courts’ process, the most serious 
example of which is an act which is intended to deceive the court, for ex- 
ample by the deliberate suppression of facts or by the presentation of 

*Cr. Miscellaneous Case no. 879 of 1976 
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falsehood, but the same term also includes bringing of frivolous and vexatio 


ns 
proceedings. Therefore, an act of misleading the court by deliberate sul 


pression of facts or by the presentation of falsehood isas much an abuse of 
the courts’ process as the act of bringing frivolous and vexations and oppre- 

ssive proceedings. Further, the taking of successive actions covering the same 

ground and litigating over again the same question is clearly an act of abuse 

of the process of court. Such acts are necessarily frivolous and vexatious® 
apart from being oppressive to the defendant. 


On the facts of the instant case, this court has'no hasttation in hold- 
ing that the respondents were indulging in repeated and successive 
proceedings which were frivolous, vexations and highly prejudicial and 
oppressive as against the petitioner They were initiating such proceedings 
on material suppression of facts with the sole object of misleading the court 
and inducing the court to stay futher proceeding in the Money Suits pending 
in the Court of the Subordinate Judge at Chinsurah and their object was in no 
way bonafide. That apart, it is well established beyond all doubt that by 
initiating successive proceedings they were litigating over again the same 


question which had already been decided and such acts are clearly contuma- 
cious, 


By the acts complained of, the respondents have delayed the petitioners 
suits filed in the court of the Subordinate Judge, Chinsurah and defeated some 
of the reliefs prayed for on interlocutory applications and in doing so they 
never acted bonafide. Such acts are acts of interference with the due course 
of judicial proceedings and to the extent of the consequence such acts 
resulted in the interference with the administration of justice. That being so, 
it is difficult to accept the extreme argument of the Respondents that such 
acts do not amount to contempt. It was contended that the said pro- 
ceedings were taken by the respondents might as will be explained as those 
bonafide taken by the respondents in lawful exercise of their rights or 
on a misconception -as regards such rights based on an error of juds- 

ment on their part. There being a possibility of such a contingency 
- the benfit of doubt must ensure in favour of the respondents becaise 
an action in contempt can be taken only in a clear case Though there 
can be no dispute as to the principles as enunciated, the same can have 
no application to the present case. The facts found go to show that the 
respondents were initiating successive proceedings covering same grounds and 
on suppression of material facts which are far from being bonafide There 
is also scope for thinking that what they did, they did on any misconception 
as to their rights based'on any error of judgment when it is apparent that 
they deliberately abused the different processes positively and solely with 
the object af frustrating the suits brought by the petitioner in the Chinsurah 
court. Facts and the attending circumstances leave no scope for acceptance 
of the defence based on the principles referred to above. 
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The petitioner has made a subsidiary prayer for injunction restraining 
X respondents from initiating any suit or proceeding of whatever nature in 
any court against the petitioner without first obtaining the leave of this 
court. According the petitioner a mere order of committal would not be 
sufficient in the facts and circumstances of the case as there are reasonable 
grounds for apprehending that notwithstanding sucha order the respondents 
are likely to indulge in similar acts hereinafter which are highly prejudicial 
¿and oppressive so far as the petitioner is concerned. Such an apprehension 
is well justified in the facts of the case and if this court possesses the neces- 
sary jurisdiction to issue such an injunction, it should be issued In the 
Contempt of Courts Act there is no specific provision authorising this court 
to grant such an injunction, The inherent jurisdiction unlike the jurisdiction 
under the Rules of the Supreme Court is not ‘confined to cases where the 
abuse is manifest from the pleadings but-may be exercised where the facts 
are proved by affidavit which show an abuse of process of the court, The 
inherent jurisdiction to stay or dismiss should be sparingly exercised and 
only in exceptional causes. An exceptional case has been made out for the 
grant of injunction as prayed for and being aces the court granted the 
injunction as prayed for. 
Cases referred to: 
(1) M/s. Anand Silk Store v. M/s. Shree Ram Silk Mfg. Co., AIR 1976 
_ Delhi 60 

(2) Monoharlal Chopra y. Hiralal, AIR 1962 SC §27 

(3) S. Abdul Karim y. M. K» Prakash, AIR 1976 SC 859 

(4) Barada Kanta v. Registrar, Orissa High Court, AIR 1974 SC 710 

(5) Wright v. Bennett, 1948(1) AI ER 227 

(6) Stevenson v. Garnett, 1898(1) QB 677 

(7) R.v. Win, 1951(2) All ER 408 

(8) Shambku Nath y. Kedar Prasad, AIR 1972 SC 1515 

(9) Grope y. Loam, (1887) 37 Ch. 169 

(10) Lord Kinnard v. Field, (1905) 2 Ch 306 


Sankardas Banerjee, B. K. Bachawat and Ramaprosad Mitra 
.. for the Petitioner 


Sarathi Moharr Sanyal l ... for the State 
R. C. Deb, Somnath Chatterjee, N N. dikana pi a 
S. P. Manna ; ae Respts. 1 to 4 


‘Balai Chandra Ray and Amiya Narayan Mukherjee . for Respondents 5 to 7 
The jadgment of the Court was as follows :— 
Sen, J. : In this application on which the above Rule had been issued 
the petitioner has prayed for committal of the respondents fqr contempt. 
The contempt alleged is claimed to be criminal contempt, and as such, 
this application had been moved on a prior consent being hag of the Lea- 
rned Advocate General under section 15(1) (b) of the Contempt of Courts 
‘Act, 1971 (hereinafter referred to as. the said Act). 


~ 
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2. The petitioner is a company incorporated under the Companies 
Act, 1956, and claims to be carrying on business under the name and stifle 
`of Sree Ram Silk Manufacturing Company as its sole proprietor. Respon- 
dent Nos. 1 to 7 are said to be closely related to each other. Sm_ Budhv- 
anti, respondent No. 5 is the wife of respondent No. 1 Hira Singh whose 
sons are Harbhajan, Joginder and Monmrohan, respondent Nos. 2,3 and 4 
respectively, Sm Nand Kaur respondent No. 6 is the wife of Harbhajan 
and Sm. Jasbir Kaur, respondent No.7 is the wife of Joginder. The 
respondent Nos. 8, 9, 10 and 1f are the partnership firms carried on by 
some or other of the respondent Nos. 1 to 7 carrying on business under 
the names and styles of Anand Silk Stores, Anand Agencies, Anand & 
Company and Sher-E-Punjab Silk Stores respectively. 

3. Facts leading to the present application for eontempt shortly 
are: The petitioner appointed respondent No. 8 Anand Silk Stores as its 
del credere agent for the States of Punjab, Haryana, Himachal Pradesh, 
Jammu and Kashmir and Delhi for the sale of its silk- and synthetic pro- 
ducts. As such an agent the respondent No. 8 from time to time 
Introduced various customers including respondent Nos. 9, 10 and 11 te 
whom the petitioner from time to time sold and delivered large quantities 
of its products. The petitioner, however, not being paid the price of the 
goods so sold and delivered it had to institute several suits for recovery 
of the unpaid price of the goods so sold and delivered. In each of these 
suits, respondent No. 8, Anand Silk Stores was made a party defendant 
since the said respondent as the del credere agent is liable to pay the 
unpaid price of the goods sold and delivered through their agency. All 
these suits were instituted in the Court cf the learned Subordinate Judge, 
Chinsurah, and these suits inclued :—-(1) Money Suit No. 10 of 1974 where 
the defendants are Sher-E-Punjab Silk Stores, respondent No. 11 and 
Anand Silk Stores, respondent No. 8, (2) Money Suit No 11 of 1974 where 
the defendants are Messrs Anand Agencies, respondent No. 9 and 
Anand Silk Stores, respondent No. 8 and (3) Money Suit No 18 of 1974 
where the defendants are Messrs. Anand & Company, respondent No. 10 
and Anand Si'k Stores, respondent No. 8. Most of these sutts were filed 
between July and December 1974 and the above three suits were filed 
respectively on July 16, 1974, July 16, 1974 and October 1, 1974. 

4. According to the petitloner,-the writ of summons being duly 
served on the defendants, respondent Nos. 8,9, 10 and 11 entered appe- 
arance but took to dilatory procsedings and obtained time to file written 
statement. The petitioner, however, having com? to know the fact that 
the respondents are secreting and disposing of their assets and properties 
to defeat the plaintiff’s claim which may ultimately succeed in these suits, 
the petitiongr on February 7, 1975, filed two applications for attachment 
in Money Suit Nos. 10 and 11 of 1974 respectively. _ 


5. The respondents having com> to know ofsuch applications 


tm” 
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` being made by the petitioner, caused a suit being Civil Suit No. 146 of 
75 to be filed in the Qriginal Side of the Delhi High Court through the 
Tespondent No.8, Anand Silk Stores as the plaintiff and the petitioner 
along with others as the defendants.. Respondent No.8, as the plaii uff 
in that suit, claimed that it effected huge sales to various parties of the 
products of the petitioner company as its sole selling agent in terms of a 
contract between the parties andin regard to such sales huge amounts 
towards its commission, brokerage, special promotion commussion, sales 
dnitiative and bonus became due to it from the petitioner which the peti- 
tioner failed to pay and on the other hand the petitioner instituted several 
frivolous suits in the Court of the Subordinate Judge, Chinsurah, Respon- 
dent No. 8, therefore, claimed for accounts. ` In this suit the said respon- 
dent No. 8, Anand Silk Stores filed an application under sections 10, 22 
and 151 read with Order 39 Rules 1 and 2 of the Code of Civil Procedure 
praying for injunction restraining the petitioner who was defendant No. 
1 in that suit from proceeding with- its suits bearing Money Suit Nos. 10, 
11, 13,18,19, and 22 of 1974 then pending in the Court of the Subordinate 
Judge at Chinsurah or in the alternative: for an order directing trial of 
those suits being stayed till the dispesal of its Suit No. 146 of 1975 filed in 
the Delhi High Court. Such an application was founded on the ground 
“that the petitioner in filing the suit at Chinsurah had chosen the forum 
with a malafide intention to harass the plaintiff and to defeat it from 
getting its legitimate dues because it would have to face a lot of difficulty 
in reaching the Court at Chinsurali and secondly on the ground that on 
the balance of convenience as most of the evidence, would be available at 
Delhi the court at Delhi should be preferred. The application was con- 
tested by the present petitioner and was dismissed by Prithviraj, J. by 
judgment and order dated April 21, 1975, since reported in (1) AIR 1976 
Delhi 60. The learned Judge overruled all the grounds pleaded in support 
of that application. Relying on the decisions of the Supreme Court in 
the case of (2) Monoharlal Chopra v. Hiralal, AIR 1962 SC 527 it was 
held that the suits instituted by the petitioner not being vexatieus nor in 
violation of any terms of contract they cannot be stayed and that the 
convenience pleaded was not such as to make it absolutely necessary for 
the ends of justice that the suits should be stayed. 

6. The petitioner’s further case is ihat after Delhi High Court dis- 
missed the above application for stay, the respondent No. 8, Anand Silk 
Stores obtained an adjournment from.the Chinsurah Court of the hearing 
of the applicaticn for attachment which came up for such hearing on 
, May 3, 1975 until May 10, 1975. Having obtained such an adjournment 
on May 7, 1975, the said respondent moved 8 applications under sections 22 
and 23 of the Code of Civil Procedure in this court, inter alia, praying 
that 8 Money Suits brought by the petitioner against the said respondent 
and others as defendants in the Court of the Subordinate Judge at 
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Chinsurah be transferred to the High Court at Delhi for nal Such a 
prayer was founded on the ground that such transfer is necessary in VA 
interests of justice and for ‘balance of convenience. In this applicat#®n, 
however, the respondent suppressed the fact that an analogous prayer 
made before the Delhi High Court was overruled. In obtaining the Rules 
the respondent obtained an interim order of stay which, however, was 
varied on the next day, that 1s, on May 8, 1975, on the intervention of the 
peutioner andthe Rules were discharged by this court on June 20, 197%. 
This court found that the said respondent ‘had neither pleaded nor 
established the faot that the suits: brought by the petitioner were so 
brought with any ulterior motive or in the abuse of the process of court 
or that the suits are harassing or- vexatious. This court did not also 
accept the respondent’s claim that considering the balance of convenience 
the court should transfer the suits for trial at Delhiin the interest of 
justice. This court then went on to observe: “There are other reasons 
why no order for transfer be made as prayed for by the petitioner. The 
petitioner at the time of making of these applications for transfer had © 
suppressed that it had previously made an application under sections iQ, 
22 and section 151 read with Order 39 Rules | and 2 of the Code of Civil 
Procedure before the learned Single Judge in the High Court at Delhi 
praying that an ad interim injunction be issued restraining the defendant 
No. 1 in the said suit, (Messrs. Hastings Mills Limited) from proceeding 
with its Money Suits against it and others in the 2nd Court of Subordinate 
Judge at Chinsurah. It hud also prayed that the trial of these suits 
brought by the present opposite party No. 1 be stayed till the disposal of 
the suit brought by the petitioner in the H:gh Court at Delhi for rendition 
of accounts. l 

7. On April 29, 1975, Prithviraj, J. dismissed the said application 
of the petitioner, inter alia, observing : 

“The mere fact that the Chinsurah Court is at a long distance 
from Delhi or that most of the witnesses are frem Delhi, Punjab, 
Haryana, Jammu and Kashmir and Himachal Pradesh would not by 
itself be sufficient ground to hold that the previous suit filed by the 
defendants are vexatious when the previous suits being instituted in a 

‘competent court’. | 
If we were aware of this order passed by Prithviraj, J. on May 8, 1975, 
we might not have entertained these applieations for transfer at all. Thus, 
the petitioner is guilty of suppression of the above material facts. 


8. Respondent No. 8 applied under Artiole 133 of the Constitution ` 
for a certificate proposing to prefer further appeal to the Supreme Court 
but those were dismissed in S. C. A 81 to 88 of 1975 by this court. An 
application for special leave under Article 136 of the Constitution before 
the Supreme Court also failed. 
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9. The aforesaid Civil -Rules 1385 to 1392 of 1975 having been 
ischarged and the applications for attachment being fixed for hearing by 
the Chinsurah Court, respondent. No. 8 obtained from the said court an 
adjournment of hearing of those applications until August 16, 1975. In the 
meantime, on August 11, 1975, August 12,1975 and August 14, 1975, 3 
suits, being Suit Nos. 495 of 1975, 516 of 1975 and 526 of 1975 were insti- 
wted respectively by Anand & Company, respondent No. 10, Anand Agen- 
cies, respondent No. 9 and Sher-E-Punjab Silk Stores, respondent No. 11 in 
“the Original Side of the Delhi High Court. These were suits for accounts 
of the similar nature as Suit No. 146 of 1975 instituted in” the same High 
Court by respondent No. 8, Anand Silk Stores. These suits were instituted 
against the petitioner and in these suits applications under Order 39 Rules 
1 and 2 read with section 151 of the Code of Civil Procedure were moved 
by the respective plaintiffs, (respondents above named) praying for injunc- 
tion restraining the present petitioner from proceeding with Money -Suit 
Nos. 10, 1! and 18 in the Court of the Subordinate Judge at Chinsurah. 
Grounds - pleaded to support of such a prayer were the same as those in 
support-of a similar application in Suit No. 146 of 1975. All those appli- 
cations failed and -were dismissed by Jagneswar Dayal, J. In doing so, 
. it was found by the learned Judge that the controversy sought to be raised 
was identical to the one involved in the earlier Suit No. 146 of 1975, and 
as such, the applications are liable to fail for reasons given in the earlier 
sult while dismissing a similar application. 

10 . Those applications by respondent Nos. 9, 10 and 11 before the 
Delhi High Court having failed, the respondent No. 9, Anand Agencies 
moved an application under sections 22, 23 and 24 of the Code of Civil 
Procedure in this Court on Noyember 12, 1975, and obtained Civil Rule 
No.- 4134 of 1975..On-a similar application being moved by Sher-E-Punjab 
Silk Stores, respondent No. 11, a Rule was similarly issued which was 
-régistered as C. R. No.-4548 of. 1975. These applications were directed 
respectively against Money Suit Nos. 10 and 11 of 1974 pending in the 
- Court of Subordinate Judge at Chinsurah. The prayer as Originally made 
in these applications’ was for the-,transfer of the money suits from the 
Court of the Subordinate Judge to-'a court within the jurisdiction of 
the Delhi . High Court or to any other court within the jurisdiction of this 
High Court.. The First part of the prayer was, however, deleted. These 
- applications, however, were ultimately dismissed not only on merits, but 
also on the ground that they were not bonafide. This court observed : “It 
is interesting to note that the’ present petitioner and the opposite party 
No. 2 (Anand Silk Stores) were, two partnership firms consisting of the 
same set of persons. It is obvious, therefore, that the opposite party 
No. 2 having been ‘unsuccessful . so far, the present proceeding has been 
started once more in the name of the petitioner’ although the’ partners of 
the two firms are identical’ pergons. From the materials placed before us 
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we have no doubt that this application is not bonafide”. In obtaining the 
above Rules, however, the said respondents obtained a stay of furth 
proceedings of the Money Suit Nos. 10 and 11. 

11. Inthe background of the proceeding so taken by the respon- 
dents and pending the disposal of the Civil Rule Nos. 4134 and 4548 
of 1975 the petitioner obtained the present. Rule for committal for 
contempt on April 8, 1975. According to the petitioner, responden 
Nos. 1 to 7 are members of the same family and they are managing and 
controlling respondent Nos. 8, 9, 10 and 11 which are partnership firms ° 
consisting of some or other of the respondent Nos. 1 to 7 as partners. 
They are acting in concert and initiating proceedings after proceedings in 
different courts without any colour of right and even in respect of matters 
already decided by the court with the sole motive of abusing the processes 
of court and delay and defeat the petitioner's cause pending adjudication 
in the Money Suits before the Subordinate Judge at Chinsurah. Such 
proceedings are in no way bonafide and have repeatedly been held to be 
s0; they are frivolous, vexatious and oppressive resulting in prejudicing 
the cause of the petitioner and interference with the course of judicial 
proceedings pending before the Chinsurah Court. The respondents are, 
therefore, guilty of 2 conduct which amounts to criminal contempt within 
the meaning of section 2(c)(ii)(i) of the said Act. 

12. This Rule is being contested by the respondents. Two affidavits 
have been filed on behalf of two sets of respondents. One affidavit has 
been filed by Monmohan Singh, respondent No. 4 on his own behalf and 
on behalf of respondent Nos. 1, 5, 6,7,9and 10. The other affidavit 
has been filed by Harbhajan Singh, respondents No. 2 on behalf of 
himself and respondent Nos. 1, 3, 8 and 11. Averments in these two 
affidavits are more or less the same. The respondents do not and perhaps 
cannot dispute the fact that one or other of them had initiated the 
different proeeedings referred to by the petitioner in his application for 
contempt. Their defence, however, is that none of these proceedings 
were taken except in a bonafide manner, honestly and upon legal advice 
for obtaining relief under the law. They have further pleaded that they 
bonafide and honestly feel that in the facts and circumstances of the case 
and in view of the issues involved, documents required and evidence to 
be tendered that disputes between the petitioner and the respondents 
should be dealt with by an appropriate court other than the Chinsurah 
Court and with that bonafide object and for protecting their valuable and 
legitimate rights they had taken the different proceedings not only to 
obtain appropriate relief but also for furtherance of cause of justice. It 
is claimed that taking recourse to judicial proceedings for obtaining relief 
does not amount to committing contempt and even if there was any error 
of judgment in the matter of conducting such proceedings that is a bona- 
fide error which does not render the act contumacious. They have further 
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pleaded that in case the court holds otherwise they tender unqualified 
ologies for what they. have done. 

' 13. Mr. Bachawat appearing in support of this Rule has strongly 
contended that in view of the facts set out in the petition whick could 
not be disputed by. the respondents, the respondents must be held 
guilty of criminal contempt. . According to Mr. Bachawat such facts 


yell. established the. position that the respondents were deliberately 
Initiating and presecuting frivolous, vexatious and oppressive proceed- 


‘ings with the sole object of delaying and frustrating the petitioner’s suits 
pending in the Chinsurah Court. That they were not prosecuting the 
different, proceedings bonafide would appear clear on the records which 
go to show, that from time to time they were initiating some of these 
proceedings by suppression of -material. facts but for which the court 
would not have entertained these applications. Lack of bonafides is 
further made clear, according to him, when it. is.seen that successive 
actions were being initiated covering substantially the same grounds 
which had already been decided as against them. Such a conduct, accord- 
ing to him, amounts. to abusing: ‘the „process of court which has 
uniformly been held to be contumacious and which clearly answers the 
‘description of criminal contempt within the, meaning of section 2'c) 
of the. said Act, and as such, punishable. 

14. Mr. -Ray and Mr. Deb appearing on behalf of the two sets of 
respondents have contended on the other hand that the respondents had 
committed no act of abusing any process of court. Mr. Roy in parti- 
cular has strongly contended that whatever proceeding that was 
initiated, by one or other of the respondents was so initiated in a 
bonafide manner to secure relief in accordance with law. According 
to Mr.. Ray the respondents believed and they do so even now that the 
petitioner initiated the different Money Suits in the Court of the Subordi- 
nate Judge at. Chinsurah with’ the „malafide intention Of harassing the 
respondents who reside and carry on their business far too away from the 
said District town. Such belief led them to seek the relief from courts of 
law and induced, them to initiate the different proceedings, | More 80, 
when they further believed that at least for the balance of convenience 
„those suits should not be allowed to proceed in the court they were 
initiated. Mr. Ray, has disputed the suggestion that any ofthe ‘proceedings 
was initiated on any deliberate suppression of material fact. He has also 
contended that there may be error in judgment on the part of the respon- 
dents in. initiating one or other of the proceedings complained of but 
‘such error could. not render their act contumacious. 

15. Mr. Deb again has contended that even if this court finds that 
in moving one or other of the applications there happened to.be conceal- 
ment. of some facts by the respondents this court should not hold such 
concealment to be evidence of contumacious act, inasmuch as, failure to 
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disclose such facts may as well be unintentional or due to any bonafide 
error and lastly it has been contended by Mr. Deb that even if it be he 
that there had been some abuse of the proeesses of court that alone 
should not be a ground for punishing them for contempt. 

16. The charge in-the present case levelled against the respondents 
is one of misconduct amounting to criminal contempt. It has been 
held by the Supreme Gourt ın the case of (3) S. Abdul Karim Vi 
M. K. Prakash, AJR 1976 SC 859 that such a charge requires strict 
proof. Standard of proof required to establish a charge of criminal® 
~ contempt is the same asin other criminal proceedings. Though mens 

rea ig not an essential ingredient yet the court cannot punish unless the 
act is wilful. We would, therefore, proceed to consider the charges 
levelled against the respondents from such a standard to iad out whether 
such charges are established beyond all doubt. - 

17. Section 2(c) of the said Act has defined criminal contempt to 
mean doing of any act which either prejudices, or interferes or tends to 
interfere with, the due course of any judicial proceeding or interferes or 
tends to interfere with, or obstructs or tends to’ obstruct, the administration 
_of justice in any other manner. In the case of (4) Barada Kanta v. The 
Registrar, Orissa High Court, AIR 1974 SC 710, the Supreme Court pointed 
out that the terminology used’ in the definition 1s berrowed from the 
English Law of Contempt and embodies concepts which are familiar to 
that law which by and large was applied in India and they have to be 
understood in the sense in which they have been so far understood by such- 
courts with the aid of English Law where necessary. Under the English 
Law any'act which is likely to interfere with the course of justice will 
amount to contempt. Acts which are likely to interfere with the course 
of justice may be classified into 4 catagories, namely, (1) acts whieh inter- 
fere with persons having duties to discharge in a court of justiee, (2) acts 
which amount to a breach of duty committed by persona officially conn- 
ected with the court or its process, (3) acts which interfere with persons 
over whom the court exercises special jurisdiction and (4) acts which 
amount to an abuse of the courts processes (Sce-The Law of Contempt, 
Borrie and Lowe 1973 edition, Chapter VIII). Abusing the court’s 
process may mean different types of acts but generally the term connotes 
some mis-use ef the court’s process, the most serious example of which 1s 
an act which is intended to deceive the court, for example, by the deliber- 
ate suppression of facts or by the presentation of falsehood, but the same 
term also includes bringing of frivolous and vexatious proceedings. 
Therefore, an act of misleading the court by deliberate suppression of 
facts or by the presentation of falsehood is as much abuse of the court’s 
process as the act of bringing frivolous and vexatious and oppressive pro- 
ceedings. In (5) Wright v. Bennatt, 1948 (1) All ER 227 and (6) Stevenson 
v. Garnett, 1898 (1) QB 677 it has been held taking of succeesive actions 
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covering the same ground -and litigating over again the-same question is 
\clearly an act of abuse of the process of court. Such acts are necessarily 
frivolous and vexatious apart from being oppressive to the defendant. 
18. Such being the position in law, let us now consider the allega- 
‘tions made against the respondents to find ‘out how far such allegations 
have been proved and how far such allegations establish the charge of 
¿criminal contempt.: We have already seen tkat respondent Nos. lto 7 
are closely related to each other and amongst them they carry on busine- . 
° sses of 4 partnership firms, namely, respondent. Nos. 8toll. It is not 
in dispute that the present petitioner instituted 10 money suits out of 
-which 8 were pending at the relevant time in the Court of the Subordinate 
- Judge at Chinsurah. {In all these suits Anand Silk Stores, respondent No, 
-8 was.a common defendant. Claim in each of these suits made by the 
< petitioner is for recovery of price of- goods sold and delivered to defendants 
other than Anand Silk Stores who acted as del credere agent. Most of 
these, suits including Money Suit Nos. 10, 11 and 18 of 1974 had been 
instituted between July and December 1974. Now Anand Silk Stores. 
` ‘respondent No. 8, which is a partnership firm of respondent No. l, Hira 
- Singh and his two sons, respondent Nos, 2 and:3 instituted a counter suit 
in the Original Side of the Delhi High Court being Suit No. 146 of 1975. 
In this suit, apart: from the present petitioner being made the principal 
‘defendant, the other defendants were the present respondent Nos. 9, 10 
‘and 11. This suit again was not filed until the. petitioner had filed appli- 
cations for attachment in Money Suit .Nos. 10 and 11 of 1974 in the 
Court of the Subordinate Judge, .Chinsurah on February 7, 1975. In this 
suit, respondent No! 8 as the plaintiff filed an -application under sections 
10, 22 and 151 read with Order 39 Rules l'and 2 of the Code of Civil 
Procedure praying for an injunction restraining the present petitioner 
from-proceeding with its Money Suits filed in the Chinsurah Court. 
‘Alternatively, it was prayed that the. trial of the said suits should be 
stayed till the disposal of the Delhi High Court suit. As we have indica- 
ted heréinbefor egrounds pleaded were two-fold, namely, (1) the petitioner 
‘in ‘filing its suits in: -the Chinsurah Court had chosen the forum mali- 
- ciously only to-harass -and prejudice the defendants of those suits including 
-respondent No. 8, the plaintiffin the Delhi High Court Suit and (2) 
- since most of, the. witnesses, documents and other evidence are available 
‘near about- Delhi balance of. conveniénce.. demanded that the suit 
instituted- in ‘the Original Side of the Delhi’ High Court . should have 
precedence. Both-the grounds were overruled by the learned Judge in the 
- Delhi - High- ‘Court when he dismissed the said application on April 21, 
i975. This- decision of: the Delhi High Court was, therefore, a clear 
adjudication in respect of the grounds on which it was claimed that the 
‘guit. at, Delhi should have precedence and that the suits*at Chinsurah 
should not be allowed to proceed, Such was a clear adjudication between 
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respondent No. 8 and the present petitioner in a proceeding where the 
other respondent Nos. 9 to 1! were parties. 

19. On the facts set out hereinbefore once such adjudication was. 
made by the Delhi High Court the Chinsurah Court took up the applica- 
tion for attachment in Money Suit Nos. 10 and 11 for hearing on May 
3, 1975, when at the instance of the respondents hearing of those 
appligations were deferred till May 16, 1975. But on May 7, 1975, thg 
self-same respondent No. 8, Anand Silk Stores moved 8 revisonal 
applications in this court under sections 21, 23 and 24 of the Code of 
Civil Procedure praying for transfer of the Money Suits brought by the 
petitioner in the Court of the Subordinate Judge, Chinsurah, to the Origi- 
nal Side of the Delhi High Court. Grounds for such transfer as pleaded 
in these revisional applications were substantially covered by the 
grounds pleaded in the interloeutory application earlier filed in Suit 
No. 146 of 1975 in the Original Side of the Delhi High Court which had 
been disposed of against the said respondent No. 8 (the petitioner in 
those Rules) In moving these applications respondent No. 8 did not 
disclose the fact that on similar grounds he had earlier moved an interlo- 
cutary application before the Delhi High Court and the Delhi High 
Court had overruled these grounds in rejecting the- application. Though 
it is claimed by Mr. Ray and Mc. Deb that omission to disclose such 
facts was not deliberate but it was so done as the said facts were 
considered to be not relevant, we are not in a position to accept such a 
defence. The interlocutory application had been dismissed by the Delht 
High Court only a few days earlier and when the applications for 
attachment were taken up by the learned Subordinate Judge at Chinsurah 
the respondent No. 8 obtained an adjournment only mto ove the aforesaid 
revisional applications in this court wherein they prayed for an interim 
stay of the money suits. It is obvious that the respondent No. 8 sup- 
pressed the order of the Delhi High Court deliberately lest its applications 
are not entertained or the interim orders are not granted. Asa matter 
of fact, the learned judges in disposing of the said Rules clearly observed 
that the said respondent was guilty of suppression of the material facts but 
for which those applications might not have been entertained at all. 
Obtaining these Rules, in our view, was clearly an act of abuse of the 
process of court for two fold reasons, namely, (1) they were obtained 
on deliberate suppression of a material fact which misled the court to 
issue the Rule and to grant interim ordér to the prejudice of the present 
petitioner and (2) thereby the said respondent No. 8 was taking succes- 
sive action covering substantially the same grounds and litigating on a 
question which had already been decided against it. In our opinion, it is 
of no consequence that in the interlocutory application filed in the 
' Delhi High Court the prayer made was one of injunction or stay and the 
prayer madein the revisional applications in this court was one of 
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transfer. The substantial relief was not to allow the Chinsurah suits to 
Yroceed at Chinsurah on grounds which were same in both the appli- 
.c@tions. The Delhi High Court had clearly. found that the present 
petitioner had a right to choose the forum for its suits and such choice 
was bonafide made when such suits were filed jn a regularly constituted 
court of law and that the inconveniences pleaded would not by itself be 
gufficient to hold that such suits are vexatious or that further proceedings 
therein should be stayed. These grounds, therefore, having been decided 
‘against the respondent No. 8 the said respondent cannot be said to have 
acted bonafide in moving fresh applications in revision before this court 
pleading such grounds of inconvenience. Things, however, do not rest 
here. At the intervention of the present petitioner the interim orders 
obtained in the said Rules were varied and the Rules were discharged on 
June 20, 1975. oe 
20. After the discharge of the above Rules the applications for 
attachment having been taken up for hearing were again adjourned on 
August 8, 1975, until August 16, 1975, and on the cover of the aforesaid 
adjournment three other suits were filed in the Original Side of the Delhi 
High Court on August 11, 1975, on August 12, 1975, and on August 14 
- 1875, This time, the suits were filed by respondent Nos. 9, 10 and 11 
who were parties to the earlier Origina) Side suit of the Delhi High Court, 
being Suit No.-146 of 1975. In these’suits, the respective plaintiff moved 
as many interlocutory applications of the, similar nature as earlier moved 
in Suit No. 146 of 1975 and based on same grounds. In these interlocutory 
applications the plaintiffs prayed for an injunction restraining the present 
petitioner from proceeding with Money Suit Nos. 10. 11 and 18 of 1974 
in the Court of the Subordinate Judge, Chinsurah. These applications 
also failed and were dismissed by a learned Judge of the Delhi High Court 
who as we have indicated hereinbefore clearly found that the controversy 
raised in these suits is identical to’ the one involved in the carlier suit, 
being Suit Ne. 146 of 1975 to which those plaintiffs were parties. The 
learned Judge dismissed thoss applications as the grounds urged were 
covered by the previous decision dated April 21, 1975, rendered in the 
previous Suit No. 146 of 1975. It should -be noted that in Suit No. 526 
_of 1975 of the aforesaid three suits,the plaintiff, Sher-E-Punjab Silk Stores 
. (respondent No. 11) is a partnership firm consisting of the same partners 
as constitute respondent No. 8, Anand Silk Stores, the plaintiff in Suit No. 
146 of 1975. These applications were dismissed in August and October 
1975 and shortly thereafter on November 12, 1975, the respondent No. 9, 
Anand Agencies moved a revisional application in this Court under sections 
. 22, 23, 24 and 151 of the Code of Civil Procedure praying for stay and 
transfer of Money Suit No. 10 of 1974 of the Court of the Subordinate 
Judge, Chinsurah. The Rule issued on this application was’ registered as 
Civil Rule No. 4134 of 1975 and a similar Rule on a similar application 
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was also obtained by respondent No. t1, Sher-E-Punjab Silk Stores om 
November 24, 1975. Here, the stay and the transfer prayed for was in ref 
pect of Money Suit No. 11 of 1974 of the Court of the Subordinate Judge: 
Chinsurah and this Rule was registered as C.R. 4185 of 1975. In moving. 
these revisional applications again, the respective petitioners suppressed all 
the relevant previous litigations. They failed to disclose that the grounds. 
pleaded in support of their prayer were negatived by the Delhi High Coug 
in disposing of the interlocutory application filed in Suit No. 146 of 1975 
to which suit they were parties. They further suppressed the fact that they” 
were also parties to the previous Rules in this Court being C.R. 1385 to 
1392 of 1975 wherein also the same grounds were negatived by this Court. 
Above all, they failed to disclose that they themselves in their suits before 
the Delhi High Court, being Suit Nos. 495 of 1975 and 526 of 1975 had 
failed to obtain the relief prayed for in their respective interlocutory appli- 
cations on the self-same grounds as were pleaded in support of these 
revisional applications. It may be true that the Rules issued in C.R. 
1385 to 1392 of 1975 were not issued on them but in our opinion that 
makes no difference, inasmuch as, they are partners who were themselves 
litigating in the name of the other partnership and all the partnership 
firms were parties on the record In any event, their failure to disclose the 
fact of they: being unsuccessful in their interlocutory applications filed in 
their suits, namely, Suit No. 495 of 1975 and Suit No. 526 of 1975. in these 
revisional applications was a deliberate act intended to mislead the court 
_ in entertaining the application and issuing an order for stay. Moreover, 
these revisional applicationa were clearly fictitious and vexatious in chara- 
cter. The real prayer made in these applications was for transfer of' the 
two Money Suits 10 and 11 from the Court of the Subordinate Judge, 
Chinsurah to the Delhi High Court but at the time when the application 
was being moved obviously when it was detected that a similar application 
had earlier been refused that part of the prayer was deleted butas a 
result thereof, the prayer that was left was absolutely vague and uncertain. 
The only prayer that was left was to transfer it from the Court of the 
Subordinate Judge at Chinsurah not specifying to which court the transfer 
was asked for. The frame of the application leaves no manner of doubt 
that it was not a bonafide one and the learned judges in dismissing these 
applications found as such when they observed that it was really respon- 
- dent No.8 who had initiated these applications in the name of the 
respective petitioners after its failure in earlier proceedings. These 
applications, therefore, clearly establish abuse of the process of court in 
the like manner as we have found hereinbefore in regard to obtaining the 
8 Rules, being C. R. 1385 to 1392 of 1975. On these facts, we feel no 
hesitation in holding that these respondents were indulging in repeated 
and successive proceedings which are frivolous, vexatious and highly pre- 
judicial and oppressive as against the present petitioner. They- were 
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Initiathhg such proceedings on material suppression of facts with the sole 
object of -misleading the court and inducing the court to stay further 
proceedings in the Money Suits pending in the Court of the Subordinate 
Judge at Chinsurah and their object was in no way bonafide. That apart, 
it is well established beyond all doubt that by initiating successive pro- 
ceedings they were litigating over again the same question which had 
already been decided and such acts are Clearly contumacious. 

21. Mr. Deb strongly relied on the decision in the case of (7) R. V. 
Wiss, 1951 (2) AER 408 to put forward an extreme argument that even 
if we hold that the respondents’ had abused the process of court such 
abuse cannot be treated as contempt. In our view, however, the decision 
relied on by Mr. Deb does not go to such an extent. What was really 
intended to be decided in that case was that contempt does not lie in 
bringing an action which was forbidden by the Gambling Act. Such ıs not 
the position in the present case. Even ın the decision relied on by Mr. 
Deb it was observed: “There may be exceptions and to give one instance, 
if a person who brought an action which was struck out as an 
abuse again brought exactly the same action the court might deal with 
him for contempt”. The Supreme Court in the case of (8) Sambhu 
Nath v. Kedar Prasad, AIR 1972 SC 1515 (18) had clearly indicated that 
an act of- abusing the process of court amounts to committing contempt. 
On our findings made hereinbefore by the acts complained of the res- 
pondents have delayed the petitioner’s suiis filed in the Court of the 
Subordinate Judge, Chinsurah and-defeated some of its reliefs prayed for 
on interlocutory applications and in doing so they never acted bonafide. 
Such acts, as these, . are acts of interference with due course of judicial 
proceedings and to the extent of their Consequence such acis resulted in 
interference with the administration of justice. Therefore, it is difficult to 
accept the extreme argument put forward by Mr. Deb that such acts do 
not amount to contempt. 

22. According to Mr. Ray the proceedings that were taken by the 
respondents may as well be explained ‘as those bonafide taken by the 
respondents in lawful exercise of their rights or ona misconception as 
regards such rights based on an error of judgment on their part. There. 
being the possibility of such a contingency the benefit of doubt must 
ensure in favour of the respondents because an action in contempt can be 
taken only ina clear case. In our view, though there.can be ho dispute 
as to the principles enunciated by Mr. Ray, the same can have no appli- 
cation in the present case. Facts found go to’show that the respondents 
were initiating “successive proceedings covering same grounds and on 
‘Suppression of material facts which-are far from being bonafide. There 
is also no scope for thinking that what they did, they did on any miscon- 
ception as to their rights based on any error of judgment ‘when we find 
that they deliberately abused the different processes positively and solely 
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with the object of frustrating the suits brought by the petitioner in the 


Court of the Subordinate Judge, Chinsurah. Facts and attending? 


circumstances leave no scope for acceptance of any defence of the naturé 
pleaded for by Mr. Ray on their behalf. Though we are quite conscious 
that any action in contempt must be taken with utmost cireumspection, 
yet at the same time we feel it our duty to protest the judicial process and 


safeguard the litigant’s faith therein by preventing and punishing all, 


abuses thereof as and when we find it so necessary. Such a necessity has 
been made out in the present case, more so when we find that still further 
proceedings of the nature referred to hereinbefore were being initiated by 
the respondents even now as the later affidavits go to show and when 
they are not agreeable even now to undertake to this court that they would 
not take to such abuses hereafter. 


23. Next we proceed to consider which of the respondents should 
be held specifically liable for the contempt thus committed. In so doing, 
we propose to take a linient view and acquit the 3 ladies, namely, respon- 
dent Nos. 5,6 and 7 as in our opinion there are reasonable grounds to 
doubt whether they had taken any active part in initiating or carrying on 
the various proceedings complained of Such proceedings have primarily 
been carried on by respondent No. 8, Anand Silk Stores of which the res- 
pondent Nos. 1, 2 and 3 are the partners and also by the other two part- 
nership firms, namely, Anand Agency and Sher-E-Punjab Silk Stores. Res- 
pondent No. 4 is one of the partners of Anand Agency while respondent 
Nos. 1, 2 and 3 are the partners of Sher-E-Punjab Silk Stores. We, there- 
fore, hold these respondent Nos, 1 to 4 responsible for the contumacious 
acts and convict them on the charge of contempt. So far as the sentence 
is concerned, we had expressed our desire to accept the apology tendered 


by them in their respective affidavits provided they could give us an under- . 


taking not to start any more proceedings of the nature complained of on 
a prayer for stay of further proceedings of the money suits pending against 
them In the Court of the Subordinate Judge at Chinsurah to show that in 
tendering apology they are doing so in good grace and out of genuine 
penetance. Unfortunately, however, they have clearly expressed their 
reluctance to give any such undertaking and we have reason to believe 
that the apology tendered is not bonafide at all. Their whole object is to 
get relieved of this proceeding to start the samc game again. Such being 
the position, we have decided to impose a fine of Rs. 1,000/- on each of 
the respondents Nos. 1, 2, 3 and 4 and in default to suffer simple imprison- 
ment for 1 month. The fine is to be realised by the sheriff. 

24. Before we conclude we have to disposeof a subsidiary prayer 
made by the petitioner in this application. Such prayer is the prayer 
for an injunotion restraining the respondents and each of them, their 
servants and agents from initiating any suit or proceeding of whatever 
nature in any court against the petitioner without first obtaining the leave 
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from this court. According to the petitioner a mere order of committal 
` would not be sufficient in the facts and circumstances of the case as there 
are reasonable grounds for apprehending that notwithstanding such an 
order the respondents are likely to indulge in similar acts hereinafter 
‘whieh are highly prejudicial and oppressive so far as the petitioner is 
concerned. In our view, such an apprehension is well justified in the 
o facts and circumstances and if this court pessesses the necessary juris- 
* diction to issue such an injunction we feel no hesitation in holding that 
e it 18 a fit case for grant of such an injunction. - We have heard the learned 
advocates on the question as to whether we can issue such an injunction 
as prayed for. In the Contempt of Courts Aet there is no specific pro- 
vision authorising this court to grant such an injunction. Mr. Bachawat 
has, however, contended that such a jurisdiction ig inherent in this court 
and the same has been preserved by section 22 of the said Act. We 
find much substance in this contention of Mr. Bachawat. In our view, 
the court cannot bea mere spectator of its process being abused only to 
~ punish the person so abusing .after the abuse but incompetent to prevent 
its repetition. The right to prevent such acts is inherent in court and it 
Was so observed by Halsbury, 3rd edition, Volume 30 section 767. It 
was observed there “The High Court has aa inherent jurisdiction to 
strike out pleadings or to stay or dismiss proceedings which are an abuse 
ofits process. This inherent jurisdiction unlike the jurisdiction under the 
Rules of the Supreme Court is not confined to cases where the abuse is 
manifest from the pleadings but may bə exercised where facts are proved 
by affidavit which show an abuse of the process of the court. The inherent 
jurisdiction to stay or dismiss should be sparingly exercised and only in 
very exceptional cases. A person may be prohibited from taking procee- 
dings without leave. Reference may also’ be made to Kerr on Injunction, 
6th edition page 594. Such a procedure was adopted in the cases of 
(9) Grepe v. Loam and Bulteel v. Grepe 1887 37 Ch. 168, (10) Lord Kinnard 
v. Field 1905 2 Ch. 306. Such being the position and as in our view an 
exceptional ease has been made out for grant of injunction as prayed for, 
we grant the injunction prayed for and we direct that all the 11 respon- . 
dent to this application er any one of them, their servants and agents aro 
restrained from initiating any suit ‚or proceeding in any court on a prayer 
for stay of further proceedings in money suit Nos. 10, 18, 11, 13, 19 and 
28 of 1974 and 2 and 11 of 1975 pending in the Cour? of the Subordinate 
Judge, Chinsurah, without the leave of this court first had and obtained. 
25. The Rule is accordingly made absolute on terms set out hereinbefore 
with costs. The hearing fee being assessed at 20 Gms. Let the operation 
of the order be stayed until a week after the Puja, holidays, as prayed 
for by the Respondents. 
Bhattaeharya, J. :.I agree. 
P.R Da 


408 Hindusthan Pilkington Glass v. Central Excise [1977 ($) CLI 


[ CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : September 27, 1977 


Hindasthan Pilkington Glass Works Ltd. sg ... Petitioner 
Versus 
Superintendent, Central Excise, Asansol, & Ors. ... Respondents* ə 


Central Excises and Salt Act (1 of 1944), Sec. 4d—Determination of 
value of articles for the purpose of excise duty— Duty on manufacture of 
goods— Costs of packing, freight, transport charges, whether parts of 
manufacturing costs— Whether chargeable independently— Refund of money 
not payable bat paid by mistake— Under what circumstances, such money 
is refundable. l 

Constitution of India— Article 226(1) & (3)— Maintainability of writ 
petition— Other remedy open— Remedy by way of appeal under Cestral 
Excises and Salt Act 1944—Whether available, where impugned order 
was made without authority of Jaw and in breach of principles of natural 
justice amounting to miscarriage of justice— Whether such defact 
can be reminded by prefering appeal as provided in the Act. 

At the hearing of these Rules, a preliminary objection as to the 
maintainability of these writ petitions was taken. It has been contended 
that there is a provision for appeal under Section 35 of the Central Excises 
and Salt Act 1944, these writ petitions under Article 226 of the Constitu- 
tion of India are not maintainable in view of clause (3) of Article 226 of 
the Constitution. 

HELD: In assessing the value of the petitioners goods for the 
purpose of determining the excise duty under Section 4 of the Central Excises 
and Salt Act 1944, the Superintendent of Central Excise had acted as an 
authority exercising quasi-judicial functions. Such determinations by him 
might prejudicially affect the petitioner’s rights In the Act itself there is no 
Provision for affording any personal hearing to persons interested before 
making orders on such assessments. So far as the present cases are concerned, 
the petitioner claimed certain deductions from the assessable value of the 
goods but such claims for deductions were disallowed by the authority con- 
cerned without assigning any reason in that respect, although the petitioner 
sought for an opportunity to make a proper representation of its case before 
the impugned orders were made by the authority concerned. The petitioner 
also made out a case that it also requested the authority concerned to let it 
know the reasons as to why its claims for deductions had been disallowed. But 
such requests of the petitioner had not been acceeded to. In otherwords, the 
petitioner did not get any opportunity of making any representation as prajed 
for nor was fhe petitioner informed of the reasons for disallowing its claims 

for deductions as made, at any stage of the proceeding. Be that as it may, 
in the circumstances of these case, it is incumbent upon the Central Excise 

*C. R. no. 6628 (w) of 1972 and C. R. no. 1386 (w) of 1974 
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Authorities to afford an opportunity of being heard before any such assess- 
meut order was made by the authority concerned. That has not been done 
in this case. Hence, it appéars that the principles of natural justice had been 
violated in this case The breach of the principles of natural justice is 
itself a rniscarriage of justice which cannot be: cured by preferring an 
appeal as provided in the statute itself. That being so, it cannot be said that 
the petitioner’s present applications under Article 226 of the’ Constitution 
would not be maintainable on the plea that a remedy by way of appeal has 
been provided in the statute itself. What apart, where it ts found that the 
assessable value of the products has been determined and the assessment has 
been made on such yalué‘as determined without any authority of law, then 
dt cannot be said that thé present writ applications are not maintainable. 
Accordingly, the preliminary objection is not tenable in the circumstances of 
the case. 


The costs of packing, freight and transport charges are post manu- 
facturing casts and cannot be included in the value of the articles in deter- 
mining the assessable value of the excise duty of the articles. 


It is contended that under Explanation to section 4 of the 1944 Act, 
the deduction should be allowed with respect to trade discount. But 
in the instant case such trade discount has been disallowed by the 
Superintendent of Central Excise. In the impugned order it is stated 
that no regional discount is admissible. The reason for such disallowance 
has been disclosed in the affidavit-in-opposition wherein it has been stated 
that it was disallowed as the same was not available to all independent 
buyers in all regions. | 


* 


HELD: Obviously trade discounts are allowed to the traders and 
not to independent buyers. So, if the trade discounts are given by the 
petitioner . at different rates to traders at different regions, then in such cases 
an average rate is to be computed and on. such average rate trade discounts 
should be allowed. ' 


In the facts and circumstances of the cases, the petitioners’ prayer for 
refund of a certain amount of money, not payable as Excise duty but 
paid by mistake to the Excise Authorities, has beem disallowed. 


Cases referred to: 


(1) A. K. Ray y. Voltas Lid., AIR 1973 SC 225 

(2) Spackman y. Plumshad District Board of Works, (1885) 10 
AC 229 

(3) Ridge v. Baldwin, (1964) AC 40 

(4) Wood v.Wood (1874) 9 Exch. 1950 

(5) Ponkunnam Traders v. Addl. Income-tax-Officer, 1972 (83) 
ITR 508 n 

= (6) Annamunthodo y. Oilfields Workers’ Trade Union (1961) All ER 621 
(7) Leary v. National Union of Vehicle Builders, (1970) 2 AI ER 713 
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(8) Barnard v. National Dock Labour Board, (1953) 2 QB. é 
(9) Nepal Ch. Banerjee v. Commercial Tax Officer, Jalpaiguri, 1977 (dY 


CLJ 422 : 81 CWN 836 ° 
(10) Atic Industries v. Assistant Collector of Central Excise, AIR 1975 
= SC 650 
(II) Alembic Glass Industries Ltd. v Union of India, 19715 (3) Census 
Journdl 67 


(12) Dgel Glass Works Ltd v. Union of India, 1975 (3) Census ° 
Journal 115 

(13) Madras Robber factory v. Assistant Collector, Central Excise (1976) 
TLR 1263 

(14) Union of India yv. Mansingka Industries (P) Ltd. (1976) TLR 179% 

(13) Union of India v. I. T. C. Ltd , (1976) TLR 2003 

(16) JI. T.C Ltd. v. Union of India, (1977) TLR 2060 

(17) Golden Tobacco Co. Ltd y. Union of India, an unreported decision 
of Gujarat High Court dated 8 9.76. in Special Civil Appeal no, 


858 of 1974 
R. C. Deb. R N. Bajoria and S. Bhattacherjee .. .. for the Petitioner 
Arun Kumar Dutta (Sr.}), Surathi Mohan Sanyal and 
R. N. Das ues ee oe for the Respondents 


i 


The judgment of the Court was as follows :— 


Common questions of law are involved in these two Rules. The 
facts and circumstances of these cases are also similar. Accordingly these 
two Rules are heard together and a common judgment shall govern these 
two cases. 

2. Civil Rule No 6628(w) of 1972 is directed against the orders 
dated March 15, 1972 and March 27, 1972 determining the assessable value 
of the glass products manufactured by the petitioner and the assessments 
of excise duty for the month of April, 1971 to August 1971 and demands 
totalling Rs. 46,277.92 on account of differential duty between the assess- 
able value as approved by the impugned orders of the Respondent No. 1 
and the assessable value as declared by the petitioner in its price list. 

3. Civil Rule No. 1386(w) of 1974 is directed against the impugned 
orders determining the assessable value and order of assessment and 
demands on the basis thereof for the periods September, 1971 to Septem- 
ber, 1973. In this Rule the petitioner further prays for a refund of 
Rs. 47,71,166 00 realised from the petitioner by way of excise duty in res- 
pect of the selling cost and selling profits, the forwarding and special 

packing charges and discount in the assessable value of the goods in 
respect of the price list submitted by the petitioner, 

4. The petitioner, M/s. Hindusthan Pilkington Glass Works Ltd., 
carries on Business of manufacturing wire and figured glass of various 
qualities at its faetory situate at G. T. Road, Asansol in the district of 
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Burdwan, West Bengal. Excise duty is leviable under the Central Excise 
and Salt Act, 1944 (hereinafter referred to as the said Act), on the manu- 
facture of wired and figured glass. Glass and Glass Wire are exciseable 
goods falling under the Central, Excise Tariff No. 23A. The duty is 
deviable ad valorem. - Section 4 of the Act provides for determining the 
assessable value where an article is chargeable ata rate dependant on 
it value. 


° 5. Provisions of Chapter- VA of the Central- Excise Rules, 1944, 
consisting of Rules 173A to 173Q as framed under Section 37 of the said 
Act, (introducing-a scheme known as self removal procedure) have been 
extegded to item 23A of the first schedule to the said Act with effect 
from 1.6.68. Under the said “self removal procedure” the assessee is 
free to clear the goods from the factory and received them into the factory 
without asking for physical supervision or verification at any stage from 
any Central Excise Officer, but subject to observance of the formalities 
daid down therein. 


6. The petitioner as a licenced manufacturer of excise goods filed 
with the proper Officer of the Central Excise for his approval the price list 
showing the price of each of the exciseable goods produced and manufac- 
tured by the petitioner and the discount, if any, allowed in respect thereof 
to the buyers. The said Officer approved the said price list after making 
modifications as he considered necessary so as_to bring the value shown 
in the said price list to the correct value for the purpose of assessment 
as provided under section 4 of the said Act. 


7. On or.about 12.4.71 the petitioner filed with the respondent 
No. I a- revised ex factory price list for H P.G. Brand White Figured, 
Rough Cast and Wired Glasses, which the petitioner declared to be effec- 
tive from 15.4.72 cancelling the previous prices for the said items. Again 
on or about 5.5.71 the petitioner filed another price list for the said items 
declaring them to be effective from 5.7.71. By virtue of an agreement 
dated 20.10.68 between the petitioner on the first part and M/s. Windo 
Glass ‘Ltd. on the second part and M/s. A.P. & W. G. (P) Ltd. on the 3rd. 
“part, it was agreed that the white wired glass white figured glass and plaia 
roll glass manufactured by the petitioner and M/s. Windo Glass Ltd 
would be sold through a joint sales organisation known as M/s. A.P. & 
W.G.(P) Ltb., Calcutta. The available market of the said products in 
the Indian Union will be shared equally between the petitioner and M/s. 
Windo Glass Ltd. ; 

8: M/s. A. P. & W.G. (P) Ltd. vould procure orders and prices 
and on the terms and conditions of sales decided upon by its Board and 
pass those on -to the petitioner and Windo Glass Ltd. These prices and 
the terms and conditions of sales shall be uniform regarding the gaid 
products whether monufactured by. the petitioner or windo Glass Ltd. The 


IZ Hindusthan Pilkington Glass v. Central Excise [197] (2) CLI 
respondent No. | approved the said price list effective from 194.71 and 
7.5 71, on March 15, 1972 and March 27,1972 respectively including the 
special packing and forwarding charges and freight upto Calcutta for the 
items of glass and glass wire in the assessable values declared in the Said; 
price list for determination of central excise duty and dissallowed the 
petitioner’s claim for Regional Trade discounts on the ground that those 
discounts were not made available to independent buyers in all regions. 
All sales of white figured rough cast/wired glass are effected by the sole 
selling agent, M/s. A.P & G.B (P) Ltd. at Calcutta. According to the 
Respondents there is no open market at the factory gate for sale of those 
glass and the nearest market for these glass is at Calcutta. Therefore the 
special packing, forwarding charges and freights upto Calcutta were in- 
‘cluded in the assessable value. It is the case of the petitioner that before 
determing the said assessable value, the respondent No. 1 never afforded 
any opportunity whatsoever to the petitioner to make Hs reperesntation 
in the matter. Petitioner was never required by the respondent 
No. 1 to explain as to why the said forwarding and special packing 
charges would not be included in the assessable value or as to 
the inclusion of assessment in the assessable value. No notice was issued 
to the petitioner requiring to make its representation in the matter before 
passing the various impugned orders determining the assessable value 
for the different periods in respect of the different varities of goods. It 
is alleged that those impugned orders were passed by the Central 
Excise Authorities in gross violation of the principles of natural justice 
and as such those are illegal, void and of no effect. According to 
petitioner, for the purpose of determing the assessable value, the specia) 
packing charges, forwarding charges, freight and trade discounts had to 
be excluded. It is further stated in the petition that the impugned orders 
determining the assessable value are contrary to the principles as 
laid down by the Supreme Court in the case of (1) 4. K. Ray & amr. v. 
Voltas Ltd, AIR 1973 SC 225. Although the selling costs and selling 
profits are not to be included for the purpose of computing the assess- 
able value under Section 4o0f the said Act, the petitioner did not 
‘exclude the same while submitting its price list under a bonafide mistake. 
The respondents also levied the duty on the selling costs and profits 
under the mistaken view of law and as such the petitioner is entitled to 
and, the respondents are bound to refund the duty levied and paid in 
respect of selling costs and selling profits comprised in the price of the 
said goods. The petitioner being aggrieved by such determination of the 
assessable value under section 4 of the Act, moved this Court under Art. 
226 of the Constitution and obtajned the present Rules. _ 

9. In C. R. 6628 (w) of 1972 in pursuance of the order of this 
Court the petitioner furnished a security of Rs. 2,50,000/- by way of bank 
guarantee with the Registrar, Appellate Side, High Court. 
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* 10. .Mr. Dutt, appearing on behalf of the respondents raised a - 
preliminary objection. It is contended that as there isa provision for 
appeal under section 35 of the Central Excises & Salt Act, 1944 the peti- 
tions under Art. 226 of the Constitution are not maintainable in view of 
the Clause (3) of Art 226 of the Constitution as amended. 


11. Mr. Bajoria, appearing on behalf of the petitioner, contended 
that where the decision reached by the Central Excise~ Authorities in 
defiance of natural justice was void, it could not be cured by any appellate 
proceedings. It is urged that the failure of natural justice in the trial 
body cannot be cured by sufficiency of natural justice in an appellate 
body. A 

12. Mr. Bajoria further contended that where any assessments have ` 
been made without any authority of law, such orders amounted to depri- 
viation of the petitioner’s property without any authority of law within 
the meaning of Art. 3! of the Constitution and as such the present 
petitions under Art: 226 of the Constitution should be regarded as peti- 
tions for enforcement of fundamental rights within clause (1) of Art.’226 
of the Constitution as‘amended. 


» I3. In (2) Spaclkman v. Plumstead ‘District Board of Works, (1885) 
10 App. Cases 229, Lord Selborne said that there could be no decision 
within the meaning of the statute if there is any thing done contrary to 
the essence of justice. 


14. -In (3) Ridge v. Baldwin, (1964) AC. 40, Lord Reid and Lord 
Hodson held that a decision rendered contrary to the principle of natural 
justice and audi alterdm partem was void and that in (4) Wood v. Wood 
(1874) 9 Exch. 190 it was expressly decided. 

IS. In (5) Ponkunnam Traders v. Addl. Income-tax Officer, Kottayam 
& Anr, 1972 (83) ITR 508, Mathew, J (as he then was) said that failure to 
conform to the principle of natural justice of audi alteram partem would 
make a judicial or quasi-judicial order void. Where a decision is null 
by reason of want of jurisdiction, it cannot be cured by any aprellate 
proceedings ; failure to take advantage of this somewhat failure remedy 
does not affect the nullity inherent in the impugned decision. The party 
affected by the decision may appeal, but he is not bound to do so, because 
he is at liberty to treat the act as void. 

16. In (6) Annamunthodo v. Oilfields Workers, Trade Union, (1961) 
All E R 621, the Judicial Committee of the Privy Council held that if the 
original order was invalid for violation of the rules of natural justice, a 
person could still complain of it notwithstanding there is a provision 
for an appeal. s , 

17. In (7) Leary v. National Union of Vehicle Builders, (4970) 2 All 
ER 713, a question arose whether deficiency of natural Justice before a 
trial tribunal could be cured by sufficiencý of natural justice before an 
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appellate tribunal. In that case a decision of the trial tribunal dimittedly 
contravened the rules of natural justice but it was argued that such defect 
had been cured by the subsequent hearings at the appellate stage wiftre 
the rules of natural justice had been complied with. Magarry, J. said 
that a decision made by an appellate court in such circumstances would 
equally be void. He asked the question “ifa man has never had a fair 
trial by an appropriate trial body, is ıt open to an appellate body to dis- 
card its appellate functions and itself give the man the fair trial that he 
has never had ?” and answered it by saying that no such doctrine exists 
One of the reasons given vy him for his conclusion was : 

“If one accepts the contention that a defect of natural justice in 
the trial body can be cured by the presence of natural justice in the 
appellate body, this has the result of depriving the member of his right 
of appeal from the expelling body. - If the rules and the law combine 
to give the member the right toa fair trial and the right of appeal, 
why should he be told that he ought to be satisfied with an unjust 
trial and a fair appeal? Even if the appeal is treated as a hearing 
de novo, the member is being stripped of his right to appeal to 
another body from the effective decision to’ expel him. I cannot 
think that natura] justice is satisfied by a process whereby an unfair 
trial though not resulting in a valid expulsion, will nevertheless have 
the effect of depriving the member of his right of appeal when a valid 
decision to expel him is subsequently made.’ Such a depriviation 
would be a powerful result to be achieved by what in law isa mere 
nullity ; and is no mere triviality that might be justified on the ground 
that natural justice does not mean perfect justice. Asa general rule, 
at all events, I hold that a failure of natural justice in the trial body 
a be cured by a sufficiency of natural justice in an appellate 
body”. 

18. In (8) Barnard v. National Dock Labour Board, (1953) 2 Q.B. 
18, Denning, L.L. observed that where a decision is null by reason of 
want of jurisdiction, it cannot be cured by any appellate proceedings ; 
failure to take advantage of this somewhat futile remedy does not affect 
the nullity “inherent in the challenged decision. The party affected by 
the decision may appeal but he is not bound to do so, because he is at 
liberty to treat the act as void. 

19. In (9) Nepal Ch. Banerji v. Commercial Tax Officer, Jalpaiguri & 
ors, 1977(1) CLJ 422 : 81 CWN 836, T.K: Basu, J. held that when a Taxing 
Authority acting under a statute makes a demand of tax which is not 
leviable under that statute, such a demand amounts to depriviation of 
property without any authority of law within the meaning of Art. 31(1) 
of the Constitution and as such it comes under Art. 226(1) (a) of the 
Constitution, secondly, the bar made by Art. 226(3) of the Constitution 
cannot be nullified by the respondents in the present case challenging 
the maintainabilety of application against the order of assessment. 


_ 


` 
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20 The Superintendent, Central Excise in determining the assess- 
ble values of the goods, for the purpose of determining the excise duty 
unter section 4 of the Act is performing quasi-judicial functions. Such 
order affects the rights of the petitioner. Although in the Act there is no 
provision for giving a personal hearing to the petitioner before making 
such order of assessment, but in the instant Case certain deductions claimed 
by the petitioner for the purpose of determining the assessable value of 
the produets have been disallowed by the Superintendent of Central Excise 
Without assigning any reason. The petitioner wanted to make a proper 
representation before such order had been passed and they wanted to 
know the reasons for such disallowance. But the petitioner’s prayer had 
not been acceded to. Neither the petitioner was given any opportunity 
to make any representation nor the reasons for disallowance of such 
claims made by the petitioner were made known to the petitioner atany 
Stage of the proceedings. In my view, it is incumbent upon the Central 
Excise Authorities to afford an Opportunity of being heard before such 
orders were made. In the instant case, it is not disputed that natural 
justice of audi alteram partem has been violated. The breach of natural 
justice is itself a miscarriage of justice which cannot be cured by preferring 
an appeal as provided in the statute itself. So, in my view, it cannot be 


- said that the petitioner’s present application under Art. 226 of the. Con- 


stitution would not be maintainable inasmuch as a remedy by way of 
appeal has been provided in the statute. Moreover, if it is found that 
the assessable value has been determined and the assessment has been 
made without any authority of law, in that case the present application is 
also maintainable as it comes under clause (I) of Art. 226 of the Con- 
stitution. Accordingly, the preliminary objection raised by Mr. Dutt is 
overruled. 

21. Mr. Bajoria. appearing on behalf of. the petitioner, contended 
that the excise duty had been levied on special packing charges, forwarding 
charges and outward freight which were not assessable to duty according 
to Section 4(a) and (b) of the Act. It is further contended that under 
the Explanation to Section 4 the deduction which was claimed in respect 
of trade discount has not been allowed by the Superintendent of Central 
Excise in determining the assessable excise duty of the glass manufactured 
by the petitioner. 

22. Mr. Dutt, appearing on behalf of the respondents, contended 
that there was no open market condition at the’ factory gate for sale of 
those glass without going through the agency of M/s. A. P. & W.G. (P) 
Ltd. The nearest market of the glass was at Calcutta. The Glass and 
Glass Wire are very sophisticated and delicate in nature and are likely to 
be, damaged in transit. For those reasons the goods are- sold only in 
packed condition. ‘Cost of - packing is recovered by the petitioner from 
the customers. Such packing constitutes a process incidental to the 
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completion of the manufactured article and as such the cost of packing 
is required to be included ın the assessable value. Forwarding charges at 
specific rates according to the thickness of the articles are charged by fhe 
petitioner in the invoices uniformly from all customers irresspective of 
destination Such forwarding charges also form a part of the assessa ble 
value. The regional discounts claimed by the petitioner were found in- 
admissible as the same was not made available to all the independegt 
~ buyers in all regions. 

23. Before dealing with the arguments of learned Counsel for thé 
parties it is necessary to refer to some of the relevant provisfons -of the 
Act of 1944. 

. 24. Section 2(d) of the Act of 1944 defines ‘“‘exciseable goods” to 
mean goods specified in the ‘First Schedule as being subject to a duty of 
excise and includes salt ; 

25. Section 2(f) defines “manufacture? which includes any process 
incidental or ancilliary to the completion of a manufactured product. In 
sub-clause (1i1) of Section 2(f) there is a provision that in relation to patent 
or proprietory medicine as defined in item No. 14-E of First Schedule and 
in relation to cosmeties and toilet preparations as defined in item No 14-F 
of that Schedule, includes labelling or relabelling of containers intended for 
consumers and re-packing from bulk packs to retail packs or the adoption - 
of any other treatment to render the product marketable to the consumer. 
Section 3 is the charging section. it provides that*****There shall be 
levied and collected in such manner as may be prescribed duties of excise 
on all exciseable goods****which are produced or manufactured in India”. 
The duties specified in the Ist schedule are dutics leviable only on excise- 
able goods. The duty may be levied on the basis of. weight or ata fixed 
tariff or ad valorme. Section 4 of the Act provides for determination of 
value of article on the basis of several factors enumerated therein. viz. 
(a) wholesale cash price (b) when the article is removed from the factory 
(c) the place at which the market exists. Explanation to Section 4 pro- 
vides that in determining the price of article under this section no 
abatement or deduction shall be allowed except in respect of trade discount 
and the amount of duty payable at the time of the removal of the 
article chargeable with duty from the factory or other premises aforesaid. 

26. In (1) A.K Rayv. Voltas Limited, AIR 1973 SC 225, the 
Supreme Court observed that the excise duty is a tax on production and 
manufacture of goods. Section 4 of the Act, therefore, provides that the 
real value should be found after deducting the selling costs and selling 
profits and that the real value can include only the manufacturing costs 
and the manufacturing profits. The section makes it clear that the excise 
duty is leyied only on the amount representing the manufacturing cost 
plus the manufacturing profit and excludes post manufacturing cost and 
the profit arising from post manufacturing operation, viz. selling profit. 


NN 
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e The section postulates-that the wholesale price should be taken ‘on the 


hasis of cash payment thus eliminating the interest involved in wholesale 
price which gives credit to the wholesale buyer for a period of time and 
that the price has to be fixed for delivery at the factory gate thereby 
eliminating freight, octroi and other charges involved in the transport of 
the article. The Supreme Court further observed that wholesale market 


®Joes not always mean that there should be an actual place where ‘articles 


are sold and brought on a wholesale basis. So, even if there is no market 
in the physical sense of the term ator near the place of manufacture 
where the articles of a like kind and quality are or could be sold, that 
would not in any way affect the existence of a market in the proper sense 
of the term. provided the articles themselves could be sold wholesale to 
traders even though the articles are sold to them on the basis of agree- 
ments which conferred certain commercial advantages open to them. In 
other words, the sales to the wholesale dealers did not cease to be whole- 
sale sales merely because the wholesale dealers had entered into agreement 
with the respondents under which certain’ commercial benefits were 
conferred upon them in consideration of their undertaking to do 
service of the articles sold, because of the fact that no other person could 
purchase the articles wholesale from the respondents * * * 3 * * Jf 
there is an actual price for the goods themselves at the time and place of 
sale and that if that is a “wholesale cash price”, the clause (a) of 
Section 4 is not applicable for want of sale of other goods of a like kind 
and quality. po g 

= 27. In (10) Atic Industries v. Assistant Collector of Central Excise, 
AIR 1975 SC 650, the Supreme Court referring to the Voltas’ case said ; 
the value of the goods for the purpose of excise must take into account 
only the manufacturing cost and the manufacturing profit and it must not 
be loaded with post manufacturing operations. 


f 28 In (11) M/s. Alembic Glass Industries Ltd. v. Union of India & 
ors, 1975 (3) Census Journal 67, a Division Bench of the Karnatak High 
Court held that packing is not incidental or ancillary to- the process of 
manufacture of bottles. Similar view was taken by a Division Bench of 
the Maharashtra High Court in (12) M/s. Ogel Glass Works Ltd. v. 
Union of India, 1975 (3) Census Journal 115, that wholesale cash 
price under section 4 of the Central Excises and Salt Act, 1944 could not 


include cost of packages in which the glass articles were sold. 


29. In (13) Madras Rubber Factory v. Assistant Collector, Central 
Excise, 1976 (TLR) 1263, a Single Judge of the Kerala High Court held 


_ that excise authorities are not entitled to levy duty on the billing price 


which are the prices at which the goods are sold to the depot to dealer, 
which is the same all over India, without making of allowante for all the 
items of. operation subsequent to manufacture. 


418 Hindusthan Pilkington Glass v. Central Excise [1977 ©) CLI 


30 In (14) Union of India v. Mansingka Industries Pvt Ltd. (1976) 
TLR 1791, a Division Bench of the Bombay High Court held that thee 
cost of the tin-container must be treated as post manufacturing cost ang? 
excluded from thre value of the excisable product on which duty of excise 
is to be levied. Similarly, incurring freight charges for transporting 
of the relevant exciseable goods could not form part of the value for the 
purpose of levying excise duty. 

31. In (15) Union of India v. 1T.C. Ltd, (1976) TLR 2003, a Divi-® 
sion Bench of the Karnatak High Court held that wheleale price must be e 
determined on the basis of cash payment representing only the manufac- 
turing cost and manufacturing profit, but excluding the selling cost and 
selling profit and that the price has to be fixed for delivery at the factory 
gate. 


32. In (16) M/s ITC. Ltd v. Union of India, (1977) TLR 2060, 
the wholesale market for the manufactured articles exists at some other 
places and not at the factory gate. For purposes of transporting those 
articles to those places the petitioner has to incur certain expenses like 
freight and octroi. To sell'the goods at each of those places the petitioner 
has to maintain an establishment and incur expenses thereon. Following 
the decision of the Supreme Court in Voltas and Atics cases, a Division 
Bench of the Allahabad High Court held that such “expenses should be 
regarded as post manufacturing expenses. 


33. The points decided by the Supreme Court in Voltas case may 
be summarised as follows :— - 

(a) A wholesale market does not mean physical existence of a 
market where articles are sold and brought on a wholesale basis. The 
potentiality of the articles bcing sold on a wholesale basis would be 
enough. 

(b) An agreement between the manufacturer and any wholesale 
dealer under which certain obligations are undertaken by them shall not 
render the price other than “wholesale eash price”. 

(c) Where the transactions between the manufacturer and the whole- 
sale dealer shows that it is not at arms length the price charged would not 
be the wholesale cash price. 


(d) Onco wholesale dealings at arms length are established, the 
number of such wholesale dealings would be irrelevant in determining the 
wholesale cash price, 

(e) The real value under section 4 should be found after deducting 
the selling costs and selling profit. The real value would include only 
the manufacturing cost and manufacturing profit, eliminating freight, 
actroi and other charges involved in the transport of the articles. 

34. Thus it is clearly established in view of the decisions referred 
to hereinabove that the cost of packing, freight and transport charges 
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, are poll manufaeturing cost and cannot be included in determining the 
assessable value of the excise duty of the goods. l 
j 35. Mr. Dutt drew my attention to certain passages in (10) Afic’s 
case, AIR 1975 SC 960, wherein the Supreme Court observed *‘It may be 
noted that the wholesale market in a particular type of goods may be in 
several tiers and the goods may reach the consumer after a series of 
ə Wholesale transactions****. The only relevant price for assessment of 
value of the goods for the purpose of excise in such case would be the 
wholesale cash price „which the manufacturer receives from sale to the 
first wholesale dealer, i.e. When the goods first enter the stream of 
trade****, [tis the first Immediate contact between the manufacturer 
and the trade i. e. made decisive for determining the wholesale cash price 
which the manufacturer receives from sale to the first wholesale dealer, 
i.e. when the goods first enter the stream of trade****\ It is the first 
immediate contact between the manufacturer and the trade i. e. made 
decisive for determining the wholesale cash price which is to be the major 
‘of the value of goods for the purpose of excise. 

36. Itis argued by Mr. Dutt that in cases where there are series of 
transactions originating with the manufacturer ending with the ultimate 
consumer the assessable value is to be determined on the basis of the 

price at the first point of wholesale from the manufacturer to the whole- 
sale dealer, elimination of packing charges, and transport charges has 
not been indicated by the Supreme Court in Afic’s case. l 

37. In Atic’s case the Supreme Court said that the assessable value 
must be taken to be the- price at which the manufacturer sold the articles 
to the first wholesale dealer. The reference to price means the wholesale 
cash price charged by the manufacturer at the first point of sale. 
Accordingly one has to go back to rely upon the Voltas decision to find 
out what is the wholesale cash price. In Atic Industries’ case the manu- 
facturers did not contend that in the price so determined elements other 
than maunfacturing cost and manufacturing profit were included. The Atic’s 
decision is an authority for the proposition that where there are series of 
transactions between the manufacturer and the subsequent wholesale dealer 
before the goods reached the ultimate consumer, the assessable value 
will have to be determined on the basis of the wholesale cash price at the 
first point of sale. The said decision is no authority for the proposition 
that the price charged by the manufacturer at the first point of sale would 
be the assessable value even if such price included elements other than 
manufacturing cost and manufacturing profit. 

38. Mr. Dutt drew my attention to an unreported decision of a 
Division Bench of Gujarat High Court in (17) Golden Tobacco Co. Ltd., 
Bombay v. Union of India & Anr., Special’ Civil Appeal 858 of 1974 
decided on 8.9.76. In that case the petitioner claimed certain deduction 
under Chartered Accounts Certificates by way of market expenses. The 
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Division Bench held that ratio of Voltas and Atic’s decisions ths never 
laid down any such apportionment which would be against plain terms o 
the Explanation to Section 4. . 
39. In my view, that decision has got no ) bearing en the faets and 
circumstances of the present case. 
40. Itis next contended by Mr. Bajoria that under Explanation to 
Section 4 of the Act the deduction shall be allowed with respect to trades 


discount. But in the instant case such trade discount has been disallowed | 


by the Sup-rintendent of Central Excise. In the, impugned order it is 
stated that no regional discount is admissible. 

_ 41. The reason for such disallowance has been disclosed in the 
affidavit-in-opposition wherein it is stated that it was disallowed as the 
same was not made available to all independent buyers in alt regions. 

42. Obviously trade discounts are allowed to the traders and not 
to the independent buyers. So, if the trade discounts are given by the 
petitioner at different rate to traders at different regions, then, in such a 


case an average rate is to be computed .and on such average . rate trade 


discounts are to be allowed. l 
43. `In Civil Rule 1683(W) of 1974 the petitioner claimed.a refund 


in respect of “‘selling cost” and “‘selling profit” for the period from 


September, 1971 to September, 1973. It is not disputed that the selling 


cost and the selling profit were not included by the petiticner and in their 


price list they did not show that amount separately. According to their 
case it was a mistake on their part and tn view of the decision of the 


Supreme Court in Voltas’ case they discovered their mistake for the - 


first time in 1971. 7 


44. Itis argued that the bar of Rule I! read with Rule 173J cannot 
stand in the way of the petitioner to get the refund inasmuch as the 
moneys collected from the petitioner by the Excise Authorities and paid 
_by them weré moneys which could not be described as “excise duty” as 
they were contrary to law. 


45. It appears from the records that the petitioner never raised 
the issue of refund nor ever submitted any price list showing separately 
the manufacturing cost and manufacturing profit and/or selling cost and/ 
or selling profit involved in the said prices. Even after the Supreme 
Court’s judgment the petitioner has been clearing goods and paying duties 
according to the price list which did not specify whether the price referred 
to therein included the post eee expenses and/or profits and if 
£0, to what extent. 


46. In (12) Ogel Glass Works v. Union ‘of India, 1975 Cencus 115, 
before the Division Bench of the Muharashtra High Court a similar 
question arose ; where a person has ‘paid the tax under a mistake whether 


` 
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hetwas entitled to get it back, where the Court found that the assessment 
Was yoid. In that case the Division Bench observed that justice did not 
lie on the side of the petitioner and that the Court would be doing justice 
in ordering the respondent to refund the amount of Rs. 12 lakhs to the 
petitioner when, to begin with that money never came from the petitioner’s 
pocket, It is true that the respondents may not have legal right to retain 
. th& money, but in the circumstances of the case justice does not require 
that this money should be transferred from the respondents (who have no 
right to it), to the petitioner who also have no right to it. 

_ 47. Considering the facts and circumstances of this case, in my 
view, as the petitioner did not claim that money at any stage and the 
duty has already been paid and credited to the Government, at this stage, 
the petitioner cannot claim for any refund. 

«48. In the result, this Rule is made absolute.i in part. The order 
of assessment for the months of April, 1971 to September, 1973 and 
demand of Rs 46,277.92 are quashed. Thé petitioner’s claim for refund 
of Rs. 47,71,166/- is rejected. This order, however, shall not prevent the 
Central Excise Authorities to make a fresh assessments with Tespect to 
the aforesaid periods in the light of the. observations made hereinabove 
after affording the petitioner an opportunity of being heard and in accor- 
dance with law. There will be no order as to costs. 

Let.the operation of the order be stayed till two weeks after the long 


vacation. 
S.P T. 
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[| CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manas Nath Roy 
Decision: August 4, 1977 ; 
Jadabendra Panda ee. a ae vs Petitioner 
_- -Versus 
State of West Bengal & Ors. pe Respondents? 
West Bengal Board of Secondary Education “Act (5 of 1963), Sec. 
28 (2) & Rale 8 of 1969 Rules —Appointment of Admioistrator— Obligation 
of authority concerned to appoint suitable Administrator— Academic 
. qualification not being prescribed— Authority to apply ils reasonable dis- 
cretion ia the matter of selecting such administrator for educational 
institution. : 
What should be the qualifications of the person sought to be 
appointed as an administrator of an educational institution is'a question 
which came up-for consideration before the High Court. ° 


* Application nae. 26.7.77 in connection with Civil Rule no. 2786 (w) 
of 1977. 
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HELD: Nothing has been prescribed in the Statute as to he educa- 
tional qualification of the person who may be selected for appointment ds 
an administrator who would be entrusted with the management of the affairs. 
of a school in the absence of the managing committee. But that would not 
mean that the West Bengal Board of Secondary Education or the authorities - 
concerned would be at liberty to appoint any person as an Administrator 
indiscriminately and without any application of mind. All that is needed 
isg suitable administrator. 

So far as the present case is concerned, the administrator appointed 
appears to be a social worker but he is a non-matriculate. If persons having 
such educational qualifications be appointed as administrators, then such 
appointments may not work well— teachers having higher educational quali- 
fications may be dissatisfied and if so, it may ultimately affect prejudicially 
the education of the students of such school. Since the educational qualtfi- 
cations of the person who has been appointed by the President of the Board 
to act as the Administratory of the instant schools, are not adequate and upto 
the expectation, the order of the Board appointing the administrator of the 
school should not be given effect to for the present and the Board and its 
authorities haye been directed to make a fresh appointment inasmuch as the 
education of the students should not be left in the hands of a peison who 
does not possess the requisite qualifications to run the educational institution. 


Binode Behari Giri and Apw balal Basu si .. for the Petitioner 
Madan Mohan Mullick se .. for the Administrator 
Paritosh Mukherjee oe ie “for ‘he Board of Secondary meen 


The jadgment of the Court was as follows :— 

A Rule was obtained on June 8,1977, at the instance of one Jada- 
bendra Panda, said to be the headmaster of Maujilapore Birendra Vidya- 
pith. While issuing the Rule, no interim order of injunction was made. 
But by the present application, the petitioner has asked for appropriate 
interim orders restraining the respondenis from giving effect or further 
effeot to the impugned order dated May 24, 1977, whereby one Sudhir 
Chandra Das, an Ex-M.L.A. from Contai, was appointed as the Admi- 
nistrator of the School in place of the outgoing Ad-hoc Committee. Such 
appointment was made for six months. 

2. Mr. Giri, appearing in support of the application, submitted 
: that previously and on or about June 15,1972, an order made by the 
West Bengal Board of Secondary Education, has been communicated 
through its Secretary, whereby the petitioner was informed that an 
Administrator was appointed. Such appointment of the Administrator, on 
objections being raised,, was recalled and on July 25,1975, a second 
Administrtor. was.appointed forthe School. Against such appoinment, 
admittedly ọn July 25, 1975, Civil Rule No. 18679(W) of 1975 was obtained 
The Rule admittedly was disposed of on June 28, 1976 by P.K. Banerjee J., 
and by the said order, his Lordship directed that all payments in respect 
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qf grant A teachers, including the headmaster will be made directly by 
the District Inspector of Schools concerned. It was also directed by his 
Lordship that the.Administrator as appointed may hold the election in 
accordance with law, but he must not declare the results thereof or take 
any steps pursuant thereto until further orders from this Court. It was 
also directed that the Administrator should however make other payments 
of salary etc. of teachers including that of the headmaster in accordance 
with law. So far as the arrears of pay of the headmaster was concerned, it 
was observed by his Lordship that he will have the right to make 
representation, and on such representation being made, the same should be 
disposed of in accordance with law. 


3. It has also been contended by Mr. Giri that by the impugned 
order in annexure ‘E’ to the main petition, which. is dated February 1,1977, 
and whereby an Ad-hoc Committee has been appointed with said Sri 
Sudhir Das as the President, was improper and the same was made for 


the purpose of bye passing the impact and effect of the order as made by 
this Court. 


4, That apart, Mr. Giri has also made a reference to an order in 
annexure ‘G’ to the main petition, which 1s dated May 24,1977, and 
whereby the President of the West Bengal Board of Secondary Education, 
in terms of section 28(2) of the West Bengal Board of Secondary Educa- 
tion.Act, 1963, has again directed the said Sri Sudhir Das to he appointed 
as the Administrator-in place of the outgoing Ad-hoc Committee and as: 
` gtated hereinbefore, for six months. The arguments.as advanced by Mr. 
Giri and’ which have been recorded hereinbefore, have also been made 
“against this order in Annexure ‘Q’. 


5. Mr. Mallick appearing in support of the Administrator, has first 
contended that on June 5,1976, the Administrator has taken charge. This 
fact has of course been denied categorically by the learned Advocate 
appearing for the ‘petitioner: Mr. Mullick further took a preliminary 
point that the petition at the instance of the headmaster of the institution 
and that too against the appointment of an Administrator, would not be 
maintainable. He submitted that the petitioner, if at all, has a legal right 
to have his appointment or to have his remunerations for the same, but 
‘that would not mean that he would have a right to ehallenge the appoint- 
ment of an Administrator. It was also contended by Mr. Mallick that 
the headmaster viz, the petitioner in the instant case is a dismissed hea- 
dmaster and in fact, he has not attended the School since February 3, 1977. 
Mr. Giri, on a reference to the records as produced, pointed out that 
because of some restrain or prohibitory orders, the petitioner has not 
been able to attend the School. : But on the other hand, with reference to 
the other records, he submitted that in fact all correspondences have been 
made with the petitioner and as such he will have the right to maintain 
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the present petition and that too for the purposes of protfcting the 
dignity of this Court and more particularly the orders as made by P.X. 
Banerjee, J., particulars whereof have been mentfoned hereinbefore. e 

6. Be that as it may, after hearing the parties, | am of the view 
that in the facts of the present case, the headmaster may not have any 
right to maintain the petition and he may be entitled only to have his 
employment and corresponding remuneration secured. I am of course 


not making a final determination on the question of maintamability*in . 


this interlocutory proceeding and Iam making this determination ‘on the 
question of expected qualifications of a person sought to be appointed as 
an Administrator of a school, although Iam conscious of the fact that 
no restriction is there on educational. qualifications. But that would not 
mean that the Board or its President would appoint persons as Administ- 
rators for educational institutions indiscriminately and on total non- 
application of mind and in fact without at all applying their mind and 
when such fact has been brought to the knowledge or notice of the court, 
this court should interfere and see that the system of education’ or 
the affairs of a school is not kept in the hands of or left with persons who 
have no or little educational qualification. 
i 7. The Administrator, in the instant case, I am informed by Mr. 
Mallick, isa Social Worker and he is a non-matriculate. Such social 
- Workers may have something to do in the capacity of such a sccial 
worker in fields apart from education. In view of the circumstances pre- 
vailing now, they may or will have many more things to do. It would be 
better if such Social Workers with the type or standard of educational 
qualifications, às of the Administrator in the instant Case, are engaged for 
necessary social works other than education. If persons having 
such educational qualifications like the present Administrator, are appoin- 
ted Administrators for educational institutions, then such appointments 
would not certainly work well, the teachers having higher educational 
qualifications than him may become dissatisfied, which would 
ultimately have an adverse effect on the education of students and that 
would not certainly be good or congenial for the institution or the society. 
I hope, considering the aspects as above, and the days of uncertainty and 
problems in the field of education, the need of social workers in other 
“spheres of the society, the Board of Scondary Education and its authori- 
ties should make appropriate appointments for appropriate occasions 
and they would serve the purposes and the present day need of the society 
well, by making necessary appointments of Administrators by keeping the 
above view in mind. Since I am of the view that the qualifications of the 
Administrator, as appointed in this case, are not enough for administering 
a school, but they may be good for other social works, the appointment 
of the Respondent No. 6 (Shri Sudhir Chandra Das), should not be given 
_ effect to and the Board and its authorities are directed to make a fresh 
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appointment of an Administrator for the School in question. Education, 
in my view, must not be left inthe hands of such persons, who do not 

ave the requisite educational quale one to run an educational 
institution. 

8. The application i is thus Pere of. It will be highly appreciated 
if the appointment of the new Administrator be made within two months 
and immediately on such appointment the newly appointed Administrator 
is directed to take appropriate steps for the purpose of holding the election 
in terms of the determinations as made by P.K. Banerjee, J. 

There will be no order noe costs. 

P.R. 
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- --CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Pradyot Kumar Banerjee and 
Mr, Justice Ganendra Nath Ray 
-Decision : -September-28, 1977 
Tarakpada Kirti o. as: .. (Deft) Appellant 
Versus , 
Sm. Ruplekha Chatterjee - ..: sas (PIff) Respondent* 
Transfer of Property Act (4 of 1882), Sec. 114A (Proriso)— Relief 


“against forfeitare— Limitations on application of proviso in certain cases— 
-Sub-lease in respect of a part of lease-hold—Notice, if required for remedy~ 


ing breach. 

‘Subsequent sventgCoadlaeration of by court—Change of cause of 
action—Amendment of plaint, when to be allewed— Dead soit and its 
revival — Maistainability of ejectment suit— Claim -of Thika tenancy— 


Why not entertainable in present case—Interpretation. 


The: proviso to section 114A of the Transfer of Property Act does not 
limit the operation of the said proviso in the case’ of leasing out a part of 
the leasehold only. It appears that the purpose of giving notice under sec- 


_tion 114A is to give the defaulting lessee an opportunity to remedy the breach 


but where the lessee had sub-let the leasehold land or portions thereof such 
breach cannot be remedied by the lessee simply on his own volition because 
remedying the breach by the lessee may very will be frustrated by the sub- 
lessee who has some interests under the lease granted to him by the lessee. 
It is. for this reason, so it appears, no distinction has been made in the proviso 
to section L14A of the Transfer of Property Act as to any sub-lease given 


-to the entirety of the leasehold interest or a sub-lease given in respect of a 


part of the premises. That being so, in the instant case, the de efendant was 
not entitled to any notice under section 114A. 


` * Appeal from Appellate Decree no, 115 of 1975 
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It was contended by the tenant defendant that during the | AEA ° 
of his appeal in the court below, the lease period of 15 years had expired 
and that being so, such subsequent fact ought not to be taken into 
consideration by the High Court inasmuch as the ejectment suit on the 
ground of expiry of the lease period by efflux of time would necessarily 
introduce a new cause of action on the basis of which the present suit 
had not been instituted by the plaintiff landlord It is also submitteds 
that it is true that subsequent events having bearing to the disputes 
between the parties may be taken into consideration but there are certa in i 
limitations in taking into consideration of the subsequent events and one of 
such limitations is that if there be a distinct cause of action on which the 
suit has been based, the said cause of action cannot be substituted by a 
different cause of action and any attempt to amend the plaint by introdu- 
cing such new cause of action should not be allowed. Further it is 
submitted that in any event, even if subsequent events be taken into 
consideration by the appropriate court, then so far as the instant case is 
concerned, such consideration should not be made because the suit which 
was originally instituted by the plaintiff landlord was not maintainable 
in law and as such it was a dead suit and by taking resort to subsequent 
facts a dead suit cannot be reviewed. 

HELD: The instant suit was not a dead one and as such there was 
no question of reviving the dead suit by introducing a subsequent fact, viz. the 
expiry of the lease by efflux of time. 

Therefore, it comes to this : as the defendant was not entitled to any 
notice under section 1144A of the Transfer of Property Act and as the instant 
suit was not a dead one, there is no disentitling factor which would preclude 
the court from taking into consideration of the subsequent event, namely, the 
expiry of the lease by efflux of time. 

The defendant is not entitled to claim thika tenancy as was done in 
the instant case, or any other tenancy, in view of his accepting the' registered 
lease in 1955, which had also been acted upon by the parties to the suit. 

The contention of the tenant defendant that the present: suit is not 
maintainable because the sub-lessees were not impleaded in the suit is not at 
all tenable in the facts and circumstances of the case. 


Cases referred to : 
(1) Russell v. Beacham, 130 Law Times Reports 570 
(2) Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri, AIR 1941 
l FC 5: 1940 FCR 84 
(3) MA Shwe Mya y. Maung Mo Hnaung, LR 48 IA 214: AIR 1922 
PC 249 
(4) Ayesha Khatoon v. Durga Sahaya, 1976 CHN 674 
(5) R. D. Ankleseria y. Kamala Ray, 1977 High Court Notes 394 
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: (6) Dasupilen Venkates Warlu v. Motor and General Traders, AIR 


° 1975 SC 1409 “ 


Guruprosad Ghose and T. apan Das -= Jor the Appellant 

Pramatha Nath Mitter, R. N. Mitra and oy gee its te 

Miss. N. K. Chaturvedi ce sa ... for the Respondent 
ê The judgment of the Conrt was as follows :— 


-Ray, J.: This ječoñd appeal is directed against the judgment and 
decree passed in Title Appeal No, 7 of 1975 of the 6th Court of the 
Additional District Judge, Alipore, whereby- the judgment and decree 
passed in-Title Suit No. 25 of 1955 of the 2nd Court of the Subordinate 
Judge, Alipore was affirmed. This appeal has been preferred by the 
defendant who, as aforesaid, lost in both the courts below, The plaintiff- 
respondent instituted the said Title Suit No, 25 of 1957 for eviction of 
the defendant appellant from the suit land, being Premises No. 56/2, Hazra 
Road, Calcutta and for recovery of arrears of reat and for mesne profits. 


2. The case of the plaintiff was, interalia, that Sri Charu Chandra 
Ganguli, father of the plainuff, Sm. Ruplekha Chatterjee, inducted the 
defendant into a plot of land, being Premises No. 56/2, Hazra Road mea- 
suring 6 cottahs 9 chittaks under a registered lease dated January 15, 1955 
for a term of 15 years commencing from January 1, 1955 and ending on 
December 31, 1969 at a monthly rental of Rs. 140/- for the first five years, 
then Rs. 150/- for the next five years and thereafter Rs. 170/- for the last 
five years. it was stipulated. in the registered agieement that the rental 
should be paid in advance by the 15th of the month for which the rent 1s 
due. There was also a default clause in the registered indenture of lease to 
the effect that if the rent for three consecutive months would fallin arrear 
the lease would be forfeited and the lessor would have the right of re- 
entry. There was another clause in the indenture of lease that the defen- 
dant would not sublet more than half of the road frontage or more 
than half of the total area of the land and in case of the breach of the 
said term, the lease would be forfeited ‘and the lessor would have a right 
of re-entry. The said Sri Charu Chandra Gangul: by a deed of trust 
dated December 24, 1964 transferred the said property to the plaintiff as 
trustee and the defendant attorned to the plaintiff as his- landlady and 
had been. paying rent to her. The plaintiff brought the said suit for evic- 
tion of the defendant on the ground that the rent from February, 1966 to 
January, 1967 had remained unpaid by the defendant and.that the defen- 
dant ‘had also sublet more than half of the road frontage and also more 
than half of the total area of the leasehold land in breach of the express 
covenant in the said indenture of lease. By a notice dated December 16, 
1966 the said lease was forfeited by the plaintiff and as the defendant 
failed to make over vacant possession after removing the structures made 
on the said land, the aforesaid Title Suit was instituted for eviction of the 


e 
428 Tarakpada Kirti v. Sm. Ruplekha Chatterjee [1977 (Z) CR 


defendant and for arrears of rent dnrounting to Rs. 1,930/- and d for 


mesne profits. i 


3. The said suit was contested by the defendant by filing a written 
statement, inter alia, denying the contentions of the plaintiffand it was 
averred by the defendant that he had developed the leasehold land at 
a cost exceeding Rs, 26,000/- and the original lessor viz Charu Chandra 
Ganguli had verbally agreed to adjust the money spent by the defendant 
against the future rent payable by him but such adjustment was deferred. 
If such adjustment was made the defendant would not be found to be 
a defaulter. The defendant also contended that under a verbal and also 
written permission given to the defendant by the said Charu Chandra 


Ganguli he had sublet more than half of the land and as such there was no- 


contravention of any covenant under the Jease deed. 


4 Subsequently the plaint was amended to the effect that the 
period of lease having expired the plaintiff! was "entitled to recovery of 
possession in any event and after the said amendment the defendant raised 
the further defence to the effect that un the expiry of the terms of the lease 
the defendant was entitled to get a renewal for five years. In view of such- 
renewal clause, with the expiry ofthe original term of the lease for 15 
years, the plaintiff was not entitled te recover possession. 


5. It appears that a local inspection was directed by the trial court and 
a Pleader Commissioner was appointed for the purpose and on the report 
of the Pleader Commissioner, it transpired that the defendant had sublet 
‘more than half of the area tn contravention of the covenant under the said 
registered lease. On consideration of the materials ‘on record and the 
evidence adduced by the parties, the trial court decreed the suit in favour 
of the plaintiff both on the ground of default and also on the ground of 
subletting in contravention of the term of the lease. Against the said 
judgment and decree of the trial court the defendant preferred the said 
Title Appeal No. 7 of 1975 and the said appeal was also dismissed with 
costs and the judgment and decree of the trial court were affirmed. As 
aforesaid, against'the said judgment and deeree of the court of appeal 
below, the instant appeal has been preferred by the defendant appellant. 


6. . Mr. -Guruprosad Ghose, the learned Advocate for the appellant, 
contended that the suit was barred under section 114A of the Transfer of 
Property Act and the proviso to the said section was not attracted in the 
facts and circumstanees of the case. It was contended by Mr. Ghose that 
if the whole of the premises was not transferred or. leased out to other 
persons by the defendant, the proviso to section 114A eould not have any 
manner of application. In the instant case, as pointed out by Mr. Ghose. 
there was nuSublease by the defendant in respect of the entirety- of the 
leasehold interest bat only portions thereof had been leased out and there 
was express permission from the landlord to give sublease of portions 
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of the leasehold land to other persons. In this connection Mr. Ghose 
refesred to a decision. reported in (1). (Russell v. Beacham), 130 Law 
Times Reports,‘ ‘page 570. In the said decision Lord Justice Scrutton held 
that a covenant against parting of possession of a part of premises is not 
within sub- -section (6) of section 14 of the Conveyancing and Law of 
Property Act, 188] and therefore, a notice under sub-section (1) was 
n&essary before the plaintiff could bring action for re-entry. Mr. Ghose 
pointed out that the provisions of section 14 of. the said Conveyancing 
Act, 1881 was similar to the provisions of section. 114A of the Transfer 
of Property Act. Relying on this decision Mr. Ghose submitted that it 
was incumbent on.the landlord to give- notice for Temedying the alleged 
breach of the covenant, namely, giving sublease to more than half of the 
land and i in the absence of any such notice by the landlord to romedy the 
breach, the action for re-entry by the landlord was not maintainable in 
law. Mr. Ghose next contended that during the pendeney of the appeal 
the period of lease for 15 years had “expired but such subsequent fact 
could not be taken into consideration by this court because a suit for 
ejectment on the ground of expiry of the lease by, efflux of time will necess- 
arily introduce completely new cause ‘of action on which the suit had 
not been instituted by the plaintiff landlord. Referring to a decision 
reported in (2) AIR 1941 Fedaral Court page 5, Mr. Ghose submitted that 
the said case only decided a general: proposition that subsequent facts 
having bearing to the dispute between the parties may be taken into 
consideration but Mr.-Ghose contended that there are some limitations 
in taking into consideration of the subsequent facts and one of such limita- 
tion is that if there is a distinct cause of action on which the suit is based, 
the said cause of action cannot be substituted by a different cause of action’ 
and amendment -for introducing such new cause of action should not be 
allowed. For. this proposition Mr. Ghose relied on a decision reported in 
(3) 48 Indian Appeal, page 214 (AIR 1922 Privy Council, page 249). Mr. 
Ghose further contended that ‘in any event even if subsequent events 
should be taken into consideration by the court, in the facts of this case, 
such consideration should not be made because the suit which was orig- 
inally instituted by landlord was not maintainable in law and as such it 
was a dead suit and by taking recourse to subseqent facts a dead suit can- 
not be revived. Mr. Ghose submitted that as no opportunity was given 
to the defendant to remedy the breach by giving a notice under section 
114(A) of the Transfer of Property Act the subsequent event as to expiry 
of lease by efflux of time could-not be considered, because non-service of 
notice under section 114(A) of the T.P. Act was a dis- -entitling factor which 
precluded consideration of the subsequent. facts. Mr. Ghose then conten- 
ded that the defendant was a thika tenant in 1951 and by taking 15 years’ 
lease, the relationship of the defendant as a thika tenant under the plaintiff 
did not cease to operate and at best it could be said that in view of some 
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e 
specific terms of the said 15 year’s lease the incidence of thika tenancy 


was only eclipsed but with the expiry of the said lease all incidences of*the 
thika tenancy started operating with full foree. ` Mr. Ghose also urged 
that as sub-tenants were inducted by the defendant with the knowledge of 
the plaintiff, the suit was not maintainble because of not impleading 
the said sub-tenants. A 
7. Mr. P. N. Mitter, the learned Advocate appearing for the 
plaintiff-respondent submitted that in view of proviso to section 114(A) 
of the Transfer of Property Act the question of any notice under the 
said section could not and did not arise. Referring to (1) the decision 
reported in 130 Law Times Reports, page 570, Mr. Mitter pointed out 
that the view of Lord Justice Scrutton was not the majority view and the 
proceeding was disposed of on the basis of the majority view based 
entirely on different considerations. Mr. Mitter further pointed out that 
in any eventin view of .the proviso to section 114(A) of the Transfer of 
Property Act, the provisions of Conveyancing Act, 1881 should not be 
made applicable. It appears to us that in the case reported in 130 Law 
Times Reports 570, Atkin and Vance L. J. based their judgment on the 
finding that the covenant in question did not restrain a tenant from sub- 
letting part of the premises and the covenant was also ambiguous and 
might not prevent parting with part only with lessor’s interest in a part of 
the premises. They did not base their decision on the view of Scrutton 
L. J. We also agree with the view of Mr. Mitter that the proviso to sub- 
section 114(A) of the Transfer of Property Act does not limit the opera- 
tion of the said proviso in case of leasing’ out a part only. It appears to 
us that the purpose of giving notice under section 114(A) is to give a 
defaulting lessee an opportunity to remedy the breach but where the lessee 
had sub-let the leasehold land or portions thereof .such breach cannot be 
remedied by the lessee simply on his own volition because remedying the 


breach by the lessee may very well be frustrated by the sub-lessee who has | 


some rights under the lease granted to him by the lessee. It appears to 
us that it is for this reason no distinction has been made in the proviso to 
section 114A of the Transfer of Property Act as to any sub-lease given 
to the entirety of the lease-hold interest or a sub-lease given in respect’ of 
a part of the premises. We, therefore, agree with the contention of Mr. 
Mitter that the defendant was not entitled to any notice under section 
114A of the Transfer of Property Act. Mr. Mitter further contended 
that the suit was never a dead one and even assuming the sult was defec- 
tive or not maintainable in law, the said suit cannot be said to be dead so 
long the same is not dismissed or it abates. Mr. Mitter contended that 
the subsequent fact as to expiry of lease by efflux of time should be taken 
note of by this Court because such subsequent fact has bearing on the 
determination of the dispute between the parties as to whether the lease- 
hold interest of the defendant has come to an end and he is Liable to be 
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evicted’ fram the suit land. Ia this connection Mr. Mitter refers to a 
decision sone (4). 1976 Calcutta High -Court Notes, page 674 where 
this Court. took into consideration the expiry of the lease by efflux of 
‘ time during, the pendency of the appeal. Mr. Mitter also referred toa 
Benck decision of this court made in the case of (5) R. D. Ankleseria v. 
Kamala Ray, reported in 1977 High Court Notes, page 394 where also 
subsequent events on which the suit was not initially based were taken 
nate of, by this court in the matter of disposing of the appeal. Reference 
may be made in this connection to the decision of the Supreme. Court 
reported in (6) AIR 1975 SC page 1409 wherein Krishna -Ayer, J. held 
that subsequent events having bearing on the adjudication of the disputes | 
between the parties should be taken note of. for shortening the course of 
limitation and for ends of justice if there is no disentitling factor for such 
consideration. As we have already held that the defendant was not’ 
entitled to any notice under section 114A of the Transfer of Property 
Act and as we are also of- the view that the suit was not a dead one and 
there was no question of reviving the dead suit by introducing a subse- 
quent fact viz. the expiry of lease by efflux of time, we do not think that 
there is any disentitling™ factor which will preclude the court from taking 
into consideration of the said subsequent event viz. the expiry of the lease 
-by efflux of time. It is pertinent to point out in this connection that the 
suit is basically a suit for eviction of the defendant on the ground that the - 
defendant had lost his right “under the lease and expiry of the lease by 
efflux of time is only one of the.groutids for which the defendant looses 
his right to remain in possession of the lease-hold land uoder the lease in 
question. : Mr. Mitter also argued that the defendant was not entitled to 
claim thika tenancy under the plaintiff. The plaintiff was granted lease 
in respect of the land and it was only after one and half years of the said 
lease the defendant erected certain structures. As such, he was not 
entitled to’ claim as a thika tenant under the plaintif. Mr. Mitter pointed 
out that in any event the defendant was initially inducted in 1951 but in 
1955 the defendant accepted the said registered lease for 15 years and by 
accepting -the said lease in 1955 the original lease must be held to have 
been surrendered and new lease commenced under the said registered 
_ intendture of lease for 15 years. Mr. Mitter pointed out that illustration 
under section LLI(F) of the Transfer of Property Act amply applies to 
the facts of the present case. We think Mr. Mitter’s contention is of 
substance and the sams should bs ace2pted. The defendant is not entitled 
to claim any other tenancy in view of his accspting the registered lease 
in 1955 which had also beea duly acted upon by the parties. 

8. So faras non- -maintainability of the suit on the ground of non- 
joinder of other sub-tenants, Mr. Mitter contended that subleases were 
created in 1962 and a sublease is bound to fall with the headlease and it is 
not necessary to implead the- sub-tenants. ‘Ta any event, if cannot be 
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contended that the suit is uot maintainable for non-joinder of spb-lessees 
for such sub-lesses cannot be held to be necessary parties so tifat in them 
absence suit was not maintainable in law. We are of the view that this 
contention of Mr. Mitter should also be accepted and we do not think 
that the suit is not maintainable because sub-lessees were not impleaded by 
the plaintiff. 

9. - Accordingly this appeal must fail and we dismiss the same but 
we make no order as to costs in the facts and circumstances of the case.e ` 

10. As prayed for, let there be stay of operation of this order till, 
3ist of December, aie: Thereafter, the execution proceeding may 
continue. l 

Banerjee, J. : I agree. 

N.CS8. SSS 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : sa 22, 1977 
Sm. Kamalint Roy va: ae as Appellant 
Vite: 

State of West Bengal & Ors. se ... Respondents? 

West Bengal Estates Acquisition Act 1953 a of 1954), Ch. V— Pro- 
cedure for revision of Record of Rights—Statutory duties of Compensation 
Officer—Preparation of Compeasation Assessment Roll— Whether such 
officer can revise R, S. Records ?- Sec. 15A—Proceeding under— Scope 
of—Sec. 16(1)(a)(il)— West Bengal Estates Acquisition Rules 1954—Rule 
{5—Principles and procedure for determining annual income of khas lands 
of intermediaries vested in State—Kbas lands— Meaning of— Position of 
khas lands of intermediaries in forcible oecopation by others—- Whether 
intermediaries are entitled to compensation for such vested lanes. 

The Compensation Assessment Roll is prepared on the basis of the 
finally published R. S. Records Objections to R. S. Records are to be 
considered and disposed of in the manner prescribed in Chapter V of the 
West Bengal Estates Acquisition Act 1953 read with the Rules framed there- 
under. A Revenue Officer specially empowered undér section 44(2)(a) may f 
also in the prescribed manner revise: the entries in the Record of Rights 
finally published under section 44(2) of the Act. But the Act kas not 
_ empowered the Compensation Officer who prepares and publishes the Compen- 
sation Assessment Roll to revise any entry in the finally published R. S. 
Records and as such, the said Officer is bound under the statute to prepare 
the Compensation Assessment Roll on the basis of the finally published R. S. 
Records: That being the position, the Compensation Officer, Jalpaiguri and 
the Appellate Special Judge, Jalpaiguri, while disposing of the present case, 

* Appeal from Appellate Decree no. 40 of 1969 
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did nol commit an yerror of law indeclining te entertain the appellants’ 
contention that the RTS. Khatian in question was erroneous and that. the 
same wrongly did not record in her name the several plots claimed by her. 

In: a proceeding under section 15A of the West Bengal Estates Acqui- 
sition Act 1953, an intermediary cannot contend that he or she has not been 


given an opportunity to retain khas lands upto the ceiling as provided in 


_ Section 6(1) of the Act. 


_ The principle.question in this appeal-1s whether the Compensation 


© Officer nd the Special Judge exercising appellate-jurisdiction were correct 


in their views that the appellant was not entitled to compensation in 
respect of those lands which were included in her khatian with the remarks 
in column 23 that the lands were in forcible occupation of others. 
‘HELD: : The aforesaid authorities erred ,in law in holding that no 
compensation was payable bythe State to the appellant in respect of her 
vested lands which were in forcible occupation of others. 
The West Bengal Estates Acquisition Act provides for the vesting of 


the interests of the intermediaries in the State subject tó payment of compen- 


sation for. their estates and-their’ interests therein, so vested. Under clauses 
(c) and\(d) of section 6(1) of the Act, an intermediary cannot retain his 
private lands of which he is not in actual possession. But still the intermi- 


_ diary cannot be deprived of the compensation for his private lands which 


have vested in the State. In the context of assessment of compensation for 
the estates and interests therein of the intermediaries and which have vested 
in the State, the appropriate authorities are bound to apply the provisions of 
chapter. IH of the Act read with the provisions of chapter HI of the West 
Bengal Estates Acquisition Rules 1954. Incidentally tt may be mentioned 
here that section 16(1)(a) (it) of the Act and Rule 15 of the 1954 Rules, 
while laying down the principles and procedure for determining the annual 
income of Khas'lands which had yested in the State under the Act, do not 
lay down that no compensation shall be payable for Khas lands of the inter- 
mediaries in actual occupation of third parties. Thus the expression, ‘Khas 
lands’ in section 16(1)(a)(ii) and in Rule 15 of the 1954 Rules ‘means and 
refers to the private lands of the nter mediaries as opposed to his tenanted 
lands and which had not been retained by him and which had thereby vested 
in the State. 
Cases referred to : 

'{1) Gurucharan Singh y. Kamala Singh, AIR 1977 SC 5 

(2) Surainath Ahir v.. Prithenath, ATR 1963 SC 454 

(3) Ram Ran Bijay Singh v. Behari Singh, AIR 1965 SC 524 
Mrs. Dipti Kana Bose E se we, for the Appellant 

~The judgment of the Court was as follows :— 

The appellant was an intermediary within the meaning of the West 

Bengal Estates Acquisition Act, 1953. She had filed under Section 15A 
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of the said Act an objection to the Compensation Assessment Roll in 
respect of Sukhani mouza, P.S, Rajgunj, district Jalpaiguri published by th: | 
Compensation Officer, Jalpaiguri. The same was registered as Objection 
Case No. 46 of 1967. s 


2. The appellant in her said. objection stated that the Plot Nos. 
726, 732, 724/1204 and 729/1207 were her non-agricultural and bastu 
lands, but erroneously they were not recorded tn her oams. She prayed 
that these plots should be recorded in her name by correcting the khatians. e 
Secondly, no, compensation had been awarded in respect of Plot Nos. 
329,961,979,306,980, 348,354. Thirdly, Plots Nos. 396,511!,326,338 and ° 
980 had not been mentioned in the Compensation Roll and no compensa- 
ton had boen awarded. She prayed that the Record of Rights be corre- 
cted and compensation for the aforesaid plets be awarded to her. 

3. The Compensation Officer, Jalpaiguri by his order dated June 
6, 1967 disallowed the appellant’s said objection petition. The Compensa- 
tion Officer held that the objection had been allowed to retain up to the 
ceiling her khag lands. The Compensation Officer further observed that 
the Plot Nos. 329, 961, 979, 980, 306, 348 and 354 were recorded in the 
appellant’s Khatian No. 1237, mouza Sukhani but the names of the third 
parties had been entered in Colum 23 of the records as in adverse posses- 
sion of these plots, Hence, she did not actually derive any income from 
these lands in the year previous to the vesting and, therefore, shs was 
not entitled to receive compensation for them. 

4. The appellant, being aggrieved, preferred an appeal under 
Section 20\1) of the West Bengal Estates Acquisition Act, 1953 to the 
learaed Special Judge, Jalpaiguri. The learned ‘District Judge, Jalpaiguri 
as the Special Judgy dismissed her said appeal. Thereafter, she has prese- 
nted this appeal under Section 20(2) of the said Act. The said sub- 
section (2) of Section 20 provides that the appeal would be on any of the 
grounds specified in Section 109 of the Code of Civil Procedure. 

5S. The sub-section (1) of Section 14 of the West Bengal Estates 
Acquisition Act, inter alia, lays down that the Compensation Officer, 
Jalpaiguri shall prepare Compensation Assessment Roll on the basis of 
Record of Rights prepared and finally published under Chapter V of the 
Act. In other words, the finally published R.S. Records are the founda- 
tion for preparing the Compensation Assessment Roll. Objections-to the 
_ R.S. Records are to be considered and disposed of in the manner pres- 
cribed in Chapter V and the Rules framed thereunder. An Officer specially 
empowered under Section 44(2) (a) may also in the prescribed manner 
revise the entries in Record of Rights finally published under Section 4412). 
The West Bengal Estates Acquisition Act doss not confer any jurisdiction 
upon the Compensation Officer who prepares and publishes Compensation 
Assessment Roll to revise any entry in the finally published R.S. Records 
and, therefore, he is bound to prepare the said Rol! according to the finally 
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published R s. Records. | Therefore, Compan Officer, Jalpaiguri and 
éhe learned Special Judge, Jalpaiguri did not commit any error of Jaw by 
‘declining to entertain the contention of the appellant that the R.S. 
Khatian in question was erroneous and the same wrongly did not record 
in her name certain plots claimed by ker. 


6. Section `15A of the West Bengal Estates Acquisition Act, inter 
alia, \ays down that the objection may be in respect of any entry in the 
Compensation Assessment Roll or any omission relating to an inter- 
mediary's estates, interests or income. An intermediary ina proceeding 
under Section 15A cannot alao contend that he was not given opportunity 
` to retain his khas lands upto the ceiling presented by Clauses (c) and (d) of 
- Section 6(1) of the West Bengal Estates Acquisition Act. The intermediary 
could raise these contentions ina proceeding under sub-section (l) read 
with sub-section (5) of Section 6 of the Act. In fact, the scheme of the 
West Bengal Estates Acquisition Act appears to be that after the questions 
_ of retention of lands by the intermediaries and vesting of surplus lands 
have been determined and Record of Rights have been prepared, published 


corrected and revised the compensation rol! shall be prepared and publi- 
shed. 


J 


ce The principal question in this appeal is whether the Compens- 
tion Officer and the learned Special Judge were correct in their views that 
the-appeliant,was net entitled to receive any compensation in respect of 
those lands which were included in her Khatian with the remarks in 
column 23 that the lands were in forcible occupation of others. 


8. In.my view, the authorities erred in Jaw in holding that no 
compensation was payable by the State to the appellant in respect of her 
vested lands which were in forcible occupation of others. 


9. Section 14(2) of the West Bengal Estates Acquisition Act, inter 
alia, lays down that the Compensation Assessment Roll shall contain 
particulars about gross income ‘and net income of each intermediary from 
his estates and interests and the amount of compensation payable. Section 
16 enumerates what the gross income of an intermediary shall consist cf. 
- According to Section 16(1) (a) (ii) the. gross income of the khas land 
which the intermediary does not retain under Section 6(1), shall be equiv- 
alent to its annual income determined in the prescribed manner. Such 
annual income of vested khas lands shall be determined according to the 
procedure prescribed’ by Rule 15 of the West Bengal Estates Acquisition 
- Rules. The net income of an intermediary is to be computed by deduc- 
ting from'his gross income the gums enumericd i in clauses (i) to (vi) of 
Clause (b)-of Section 16(1) of the Act. 

10. Rule 15 of the West Bengal Estates Acquisition” Rules, 1954 
prescribes the manner of determining annual income of any khas land 
which an intermediary does not retain under Section atl) The vested Khas ` 
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lands under Rule 15 have been classified into four categories, biz. (a) ° 
land belonging to a class whieh ordinarily yields an agricultural produce, 
one-third of the value of the annual produce calculated in the prescribed 
manner shall be the annual income of such land, {b) land belonging to 
a class which does not ordinarily yield an agricultural produce, but capable 
of so yielding its annual letting value-shall be the annual income of the 
land, (c) non-agricultural land which ordinarily yields a return, its annual® . 
letting value shall be its annual income and (d) land belonging to a class , 
which does ‘not yield any produce or return, its annual income shall be 
determined to the best of the judgment of the Compensation Officer having 
regard to the nature of the land and its utility to the owner thereof. 

il. Thus, the Rule 15 of the West Bengal Estates Acquisition 
Rules lays down the principles and also the procedure for estimating 
annual income of different kinds of vested khas lands. Neither 
Chapter III of the West Bengal Estates Acquisition Act, 1953 nor 
Chapter III. of the West Bengal Estates Acquisition Rules, 1954 
provide that an intermediary shall be deprived of compensation for his 
or her vested lands in case a third partys name has been entered in 
Column 23 of the Record of Rights as allegedly in forcible occupation of 
the said lands it is undisputed that the entries made in Columns 9 to 
15 of the relevant R.S Khatian stand in the appellant’s favour. The 
Column 23 of the said record merely recorded ‘immediate possession’ 
of the third parties who were allegedly in forcible occupation. The 
Compensation Officer and the learned Special Judge, Jalpaiguri did 
not find that these third parties before vesting had acquired title to 
the plots in question by adverse possession. On the other hand, by 
operation of Sections 4 and 5 of the West Bengal Estates Acquisition 
Act the plots in question vested in, the State free from emcumbrances. 
Third parties in forciable occupation can not claim any compensation 
under the West Bengal Estates Acquisition Act on the basis of their 
possession. At the date of vesting of intermediary interests the appellant 
was the owner of the plots in question and he was entitled to claim 
compensation for his vested lands. The learned District Judge acting `° 
as the Special Judge erred in Jaw in holding that ‘khas lands’-and 
‘khas possession’ mean one and the same thiog. Wilson in his Glo- 
ssary of Judicial and Revenue Terms Etc. (Reprinted: in 1940) at pages 
440 gives infer-alia the following meaning of the word ‘khas’: ...as 
a revenue term it is applied to management of estates and the collection 
of revenue by the officers of the Government, without any intermediate 
person between them and the cultivators, also to lands .held By 
Zamindars and cultivated by themselves, for their benefit . ae 
The word ‘khas lands’ in Section 16(1)(a)(ii) and Rule 15 connote oats 
lands of the intermediaries but not retained under Section 6(1) of the 
Act. The word ‘khas possession’ in clauses (c) and (d) of Section 6(1) of 
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the West Bengal Estates Acquisition Act, 1953 has been used in a different 
sĉnse and ina different context. Upon enforcement of the Notification 


‘ under Section 4 of the Act, all interests of the intermediaries in their 


estates vested in the State (vide Section, 5 of the West Bengal Estates 
Acquisition Act). Section 6(1) of the West Bengal Estates Acquisition 
Act provides that notwithstanding such vesting intermediaries will be 
entitled to retain the different kinds of properties mentioned in the 
different clauses of the said sub-section (1). The Clauses (c) and (d) of 
Section 6(1) use the expression ‘khas possession’. In other words, only 


agricultural and non-agricultural lands in khas possession subject to ceiling 
can be retained. - i 


12. Recently, Supreme Court in (1) Gurucharan Singh v. Kamla 
Singh & Others, AIR 1977 SC 5, interpreted the word ‘khas possession’ in 
Section 6 of the Bihar Land Reforms Act, 1950. The Supreme Court in 
“Gurucharan Singh's case (supra) affirmed their earlier decision in (2) Suraj- 
naih Ahir v. Prithinath, AIR 1963 SC 454 and (3) Ram Ran Bijay Singh 
v. Bhari Singh, AIR 1965 SC 524. Jt may be noted that Section 2(k) of 
the Bihar Land Reforms Act defines ‘khas possession’. Krishna Iyer, J. 
in his judgment delivered in Gurucharan Singh’s case (supra) has pointed 
out that from the preamble of. the Bihar Land Reforms Acct it is clear that 
the legislative goal was to liquidate all intefmediary intefests. Section 3 
on its ‘total sweep transfers all interests to the State’, the excéption being 
lesser interests set out in detail in Sections 5,6 and 7. The legislature at 
the initial stage is not deprivatory of the cultivating possession of those 
who have been tilling the land for long. According to the learned Judge 
who decided „Gurucharan Singh's case (supra) the word ‘khas possession’ 
has been used in the narrow or restricted sense of actual possession, i. e. 
effective physical possession and not ‘constructive-possession’ or ‘possession 
in law’ i. e..right to possession over lands in occupation of others, But 
the above consideration are not relevant for interpreting the words ‘khas 
lands’ in Section 16{1){a)(ii) read with Rule 15 of the West Bengal 
Estates Acquisition Rules. The West Bengal Estate Acquisition Act pro+ 
vides for vesting of intermediary interests subject to payment of com- 
pensation for their vested estates and rights therein An intermediary can 
not retain under Section 6(1) his private lands of which he is not in actual 
possession. But he can not be deprived of compénsation for his private 
lands which have vested inthe State. In the context of assessment of 
compensation for vesting of the estates and -the rights of intermediaries, 
the authorities are bound interpret the words ‘khas lands’ in Section 
16(1)(a}(ii} read with Rule 15 of the West Bengal Estates Acquisition 
Rules. The West Bengal Estates Acquisition Act ‘provides for vesting 
of intermediary interests subject to payment of compensation for their 
vested estates and rights therein., An intermediary can not retain under 
clauses (c} and (d) of Section 6(1) his private lands of which he is not in 
actual possession. But he can not be deprived of compensation for his 
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private lands which have vested in the State. In the contèxt of Assessment 
of compensation for vesting of the estates and of the rights of inter- 
mediaries, the authorities are bound to apply the provisions of Chapter II 
of the West Bengal Estates Acquisition Act read with Chapter III of the 
West Bengal Estates Acquisition Rules. I have already stated that Sec- 
tion 16(1)(a)(ii) and Rule 15 which laying down the principles and 
procedure for determining annual income of khas lands which haye 
vested do not lay down that no, compensation shall be payable for khas 
lands. of intermediaries in occupation of third parties. Thus, the said 
expression ‘khas lands’ in Section 16(1)(a)(ii) and Rule 15 means the 
private lands of the intermediaries as opposed to his tenanted lands and 
which are not retained but vested in the State. 


13. In the result, I hold that the Compensation Officer and the 
learned Speoial Judge, Jalpaiguri erred in law in holding that the appellant 
may have received any income from these lands immediately before the 
vesting and, therefore, her gross income should be considered as nil. The 
said reasoning is entirely fallacious and contrary to the provisions of Sec- 
tion 16 read with Rule 15. Therefore, the decision of the Compensation 
Officer and also that of the learned Special Judge to the effect that the 
appellant was not entitled to claim any compensation in respect of her 
vested khas lands on the ground that they were in forcible occupation 
should be set aside. The Compensation Officer will now proceed to deter- 
mine compensation in respect of the said lands in accordance‘ with law. 
I make it clear that the Compensation Officer will not be required to 
determine compensation in respect of those lands which were not included 
in any of the khatians standing in the name of the appellant. The con- 
pensation shall be determined in respect of the lands included in the 
Records of Rights standing in the appellant’s name. This order would be 
Without prejudice to the petitioner’s right, if any, to question the correct- 
ness or Otherwise of the records and vesting order, if any, in any other 
proceeding according to law. 


14. Subject to these observations, [allow the appealin part, set 
aside the orders of the learned Special Judge and also of the Compensa- 
tion Officer in respect of Plot Nos. 329, 961, 979, 980, 306, 348 and 354. 
The Compensation Officer is directed to determine compensation payable 
to the appellant in respect of these lands in aceordance with law. 

. There will be ao order as to costs. 
- S.P.T. 
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i ` [ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta and Mr. Justice 
° Ganendra Nath Ray 
Decision: March 8, 1977 
Prasanta Kamar Giri & Ors. i a Sis Petitioners 
Versus 
e Gangadhar Rant s ... Opposite Party* 


West Bengal Land Reforms Act (10 of 1956) See. 9(6)—Appeal to 
District Judge of district— Transfer of appeal to Additional District IJndge 


for disposal— Whether Additional District Judge has jurisdiction to hear 
and dispose of such appeal— Limitation period. 


Limitation Act (36 of 1963), Act 137— Application for pre-emption by 
non-notified co-sharer tenant filed before Revenue Officer prior to W. B. 


Land Reforma (Amendment) Act 1972—Peried of Limitation fer such 
application. 


The opposite party purchased ‘84 acre of land out of 4.45 acres 
of plot no. 93 of Khatian no. 31/1 Mouja Chhalaberia on 22.3.65. On 
23.3.65, the petitioners purchased 2 acres of land out of the said plot no. 
93 from the said vendor ata price of Rs 5000/-. It is not disputed that 
no notice of the subsequent transfer as required under section 5(5) of the 
West Bengal Land Reforms Act was served on the opposite party. The 
opposite party’s case is that after coming to know of the transfer, he obta- 
ined the certified copy of the Kobala dated 23.3.65 on 26.8.67. Thereafter 
on deposit of Rs 5000/-, the opposite party filed an application before the 
appropriate Revenue Officer on 15.9.67 for pre-emption under section 8 of 
the Act. To this application for pre-emption, the petitioners filed their 
objections. Subsequently the records of the case were transferred to the 
court of Munsif after the promulgation of the West Bengal Land Reforms 
(Amendment) Act 1972. The learned Munsif allowed the application for 
pre-emption. On appeal, the decision of the Munsif was affirmed by the 
Additional District Judge. Hence this revision in this Court. 

It has been contended by the petitioners in the Rule that the appel- 
late judgment was wholly without jurisdiction as the Additional District 
Judge was not empowered to hear and dispose of the appeal under sec- 
tion 9(6) of W. B. Land Reforms Act. Theréfore the point for consi- 
deration is the nature of the functions that the District Judge is required to 
exercise under the said sub-section. 

HELD: Reading section 8 of the Beñgal Agra and Assam Civil 
Courts Act 1887, it appears that in the discharge of judicial functions, the 
position of the Additional Judge has been equated to that of the District 
Judge of the District having identical powers as may be conferred 

In the West Bengal Land Reforms Act itself, the ‘District Judge’ referred 

*Ciyil Rule no. 695 of 1976 
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to in section 9(6) is to be deemed as the Court of the District Judge when 
the only function the District Judge is required to exercise is the Judiciaf 
| Junction. That being so, the expression “District Judge”? referred to,in 
section 9(6) includes any other judge duly authorised to exercise the Judicial 
Junctions of the District Judge. 


It is next contended that the application for pre-emption was barred 
by limitation not being filed within the statutory period of three months 
from the knowledge of the pre-emptor when he was aware of the transfé 
in question even on the date of sale. ° 

It is now well settled that the limitation for applying for pre-emption 
to the Munsif by a non-notified co-sharer under the amended seetion 8(1) 
of the Act is three years from the date when the Tight. te apply accrues 
under Article 137 of the Limitation Act 1963. Now the further question 
is what should be period of limitation for an application by a non-notified 
co-sharer prior to the amendment Act of 1972 when the co-sharer was to, 
apply to the Revenue Officer specially empowered by the State Government 
in that behalf as in the instant case. 


HELD: In regard to the West Bengal Land Reforms Act 1955, the 


Legislature ensured the right-of pre-emption to a co-sharer irrespective of the 
service of notice of transfer upon him. 


The West Bengal Lands Reforms Act does not in terms provide that 
the various proceedings thereunder would be governed by the Code of Civil 
Procedure. That apart, in the Limitation Act 1963 the residuary Article 137 
is not confined only to proceedings under the C. P. Code but it applies also 
to all proceedings before the court under the provisions of any Act, so that an 
application to the Munsif for pre-emption by a co-sharer non notified would be 
governed by Article 137 of the Limitation Act. But in cases where such an 
application is to be made to the Revenue Officer during the period prior to 
the amendment of 1972, Article 137 would have no application. The position 
therefore is that for such application before the Revenue Officer by a non- 
notified co-sharer there is no limitation. 


Thus it appears that there is no period of limitation for applications 
for pre-emption by a co-sharer tenant who has not been served with any 
notice of transfer under section 3(5) of the Act, prior to its amendment by 
the 1972 amendment, when such applications had to be filed before the 
appropriate Revenue Officer. The Revenue Officer, or the M unsif as the 
transferee court, or the court on appeal or revision cannot substitute 
reasonable time as the period of limitation for such applications because 
sometimes, the court or the tribunal may be tempted to hold that in such state 
of affairs the applicant should show reasonable deligence for enforcing his 
claim for pre-emption after his knowledge of transfer. 

Cases, referred to: 


(1) Nilkanta Jana v. Iswar Chandra, 1975 (2) CLJ 123: 79 CWN 591 


Cat 


sa 


i 
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(2)" Kerala State Electricity Board v. T. P. Kunhaliumma, AIR 1977 
SC 282 
° (3) Bekari Lal Santia v. Bishnupada Pattanayak (1974) 79 
CWN 103 
(4) Malay Kumar v, Rabindra Nath, 1977 (1) CLI 92 
(5) Hiralal v. Rampadarath Singh, AIR 1969 SC 244 
(6) Asmatali Sharip v. Mujaharali Sardar, 1947 : 52 CWN 64 (SB) 
(7)' Jayanta y. Gour Hari, 1975 ae CLJ 436 
* Haridas Ghosh | see Sa .. for the Petitioner 
Swadesh Ranjan Bhuiya... . for the Opposite Party 
The judgment of the Court was as follows :— l 


Dutta, J.: This Rule is directed against on order of the Additional 


District Judge, Midnapore, dismissing the appeal filed by the pre-emptee 


in a proceeding under section 8 of the West Bengal Land Reforms Act, 
1955. The opposite party purchased for Rs. 2500/-, °84 acres of land out 
of 4°45 acres of plot No. 93, R.S. Khatian No. 33/1, Mouza Chhalaberia 
District Midnapore on March 22, 1965. On the following day on March 
23, 1965, the petitioners purchased for Rs. 5000/- for 2 acres Of land of the 
said plot No. 93 from the same vendor. There is no dispute that no notice 
of the subsequent transfer as required under section 5(5) of the Act was 
served on the opposite party. According to his case, after coming to know 
of the transfer from the local ‘people, he obtained a certified -copy of the 
kobala of March 23, 1965 on August 26, 1967. Thereupon on deposit of 
Rs. 5000/- he filed an application before the Revenue Officer, Jhargram on 
September 15, 1967 for pre-emption under section 8 of the Land Reforms 
Act, 1955 giving rise to Misc. Case No. 74 of 1967. 


2. The petitioners before us filed a written objection to the appli- 
cation for pre-emption praying for its dismissal on several grounds. The 
records were subsequently transferred to the learned Munsif, Jhargram 
giving rise to J. Misc. Case No. 25 of 1973 Ona trial on evidence before 
him, the learned Munsif held that the application was not barred by limit- 
ation which was three years in case of non-service of notice under section 
5(5) from the date of completion of registration on April 5, 1965 when the 
sale was completed. It was further found that the opposite party was a 
co-sharer and thus entitled to pre-emption. The claim for improvements 
was rejected in absence of any evidence in support. The application was 
accordingly allowed. | 

3. The petitioners preferred an appeal against the said decision 
under section 9(6) of the Act before the District Judge, Midnapore who 
transferred the appeal before the Additional District Judge, Second Court, 
Midnapore for disposal. The learned Additional District Judge affirmed 
the finding that the application was not barred by limitation and the claim 
for improvement was not established by evidence. Accordingly the appeal 


~ 
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was dismissed. In the present Rule the petitioners who are the pre-q@mptees 
have challenged the propriety of the decision. 


4. Mr. H.D. Ghosh, learned counsel appearing for the petitioners 
has firstly contended that the appellate judgment was wholly without 
jurisdiction as the Additional District Judge was not empowered to hear 


and dispose of the appeal under the relevant sub-section. Sub-section (6) 
of Section 9 is as follows :— 


“Any person aggrieved by an order of the Munsif under this 
section may appeal to the District Judge having jurisdiction over the 
area in which the land is situated within thirty days from the date of 


such-order and the District Judge shall send a copy ot his order to the 
Munsiff ........ .. fs 


Strongly relying on the terms of the above sub-section Mr. Ghosh con- 
tended that the District Judge having jurisdiction over the area is the only 
competent authority to hear and dispose of the appeal. When the Legisla- 
ture intended that powers conferred by the Act on an authority, is also to 
be exercised by other authority there is express provision in that -behalf in 
the statute itself. Reference was made to section 2, sub-section (4) where it 
is provided that the Collector of the district or any other officer appointed 
by the State Government shall discharge any of the functions of a Colle- 


. ctor under the Act. Mr. Ghosh further referred to decision in (1) Nilkanta 


Jana v. Iswar Chandra and others, 1975 (2) CLJ 123 wherein it was held 


that an Additional District Judge having jurisdiction over the area in which 


the lands are situated is also the District Judge contemplated under sub- 
section (7) of section 9 of the Act. Provisions of sub-section 6 of section 
9 in respect of the -District Judge are similar to those of sub-section (7). 
Mr. Ghosh submitted that the above decision was not correct and required 
reconsideration by the Division Bench. 


5. It was pointed out Mr. Ghosh that as the above judgment was 
delivered by me sitting as a single judge in propriety the question should 
be considered by a Division Bench in which I should not be a member. 
Mr. Ghosh however insisted that the question should be re-examined by 
us on the basis of the submissions as made by him as already indicated. 
Accordingly we proceed for a re-examination of the question in the light 
of the submissions made by him. f 


6. The point for consideration is the nature of functions that the 
District Judge is required to exercise under sub-seetion (6) of!section 9. 
There can be little dispute that such functions are purely judicial functions 
in disposing of the appeal before him against a judgment passed following 
the procedure of a judicial trial. If there be any provision of law where- 
by on account of exigency of business, such judicial functions can be 
exercised by any other judge of the cadre as provided, there can be no im- 
pediment in law for such other judge or authority to discharge the judicial 
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e functiogs of the District Judge which will be in compliance of the said 
provisions. Section.8 of the Bengal Agra and Assam Civil Courts Act, 
1887 provides as noted in the earlier judgment as follows :— 


8. (1) When the business pending before any District Judge 

_ requires the aid of Additional Judge for its speedy disposal, the State 

Government may, having consulted the High Court, appoint such 
Additional Judges as may be requisite. 


(2). Additional Judges so appointed shall discharge any of the 

. functions of a District, Judge which the District Judge may assign to 

them, and, in the discharge of those functions, they exercise the same 
powers-of the District Judge.” 


It is thus obvious in the discharge of judicial functions, the position of the 
Additional Judge is thus equated to that of the District J udge of the 
district having identical powers as may conferred. 


7. We may, as relied by Mr. Bhuniya, Counsel forthe opposite 
. party,refer in this connection to the following observations of the Supreme 
Court in (2) Kerala State Electricity. Board v. cf P. Kunhahiumma, AIR 1977 
SC 282 (para 20) also. 
“The provisions in the Telegraph ‘Act which contemplate deter- 
mination by the District Judge of payment of compensation payable 


under Section 10 of the Act indicate that the District. Judge acts 
judicially as a court”. 


“Where by statutes, matters are referred for determination by a 
Court of Record with no further provision tke necessary implication 
is that the Court will determine the matters as a court. (See National 
Telephone Co. Lid. v. The Postmaster. General, 1913 AC 546). In the pre- 
sent case the statute makes the reference to the District Judge as the 
- Presiding Judge ef the District Court. In many statutes reference is 
made to the District Judge under this particular title while the .inten- 

_ tion isto refer to the Court of the District Judge............ á 


8. -The court further found that there was intrinsic evidence that . 
the District Judge is mentioned therein is the Court of the District Judge. In 
the Statute before us also the District Judge 16ferred to is to be “deemed as 
the Court óf the District Judge when the only function the District Judge 
is required to exercise under section 9(6) is the judicial function. For all 
these reasons we do not find any-ground to alter the proposition laid down 
in Nilkanta Jana’s case that the words ‘District Judge’ include any other 
Judge duly authorised to exercise the judicial functions of the District 
- Judge. Such’prevision ig distinct from the provisions regarding Collector 
in section 2(4) of the Act wherein funetions other than judicial are 
embraced and in respect of exercise of judicial functions in appeals by the 
Collector specific provisions have been made in section 54 fer discharge 
of such functions by other authorities. 
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9, The last point relates to the limitation. Sub-sectiorg (1) of 
section 8 provides for filling an application for pre-emption by a co-sharer 
a limitation of three months of the service of the notice of transfe? 
while for raiyats possessing land adjoining, such limitation is four months 
of the date of transfer. No limitation under the statute is provided for 
a non-notified co-sharer of any transfer of a share.in the holding. Even 


s0, by the West Bengal Land Reforms (Amendment) Act 1972, such Š 


application is to be filed before the Munsif having the territorial jurisdic- 
tion in place of the Revenue Officer specially empowered by the Govern- 
ment in that behalf. The expression ‘“‘Munsif” in the said sub-section 
refers tothe Munsif as á Court as (vide (3) Behari Lalv. Bishnupada, 
79 CWN 103', so that Article 137 of the Limitation Act 1963 applies to 
such application as has been held in Kerala Electricity Board’s case referred 
to above. It has been held : 


- “The words “any other application” under Article 137 cannot be 
said on the principle of ejusdem generis to be applications under the 
Civil Procedure Code other than those mentioned in Part 1 of the 
third division. Any other application under Article 137 would be 
petition or any application under any Act. But it has to be an appli- 
cation to a court .... ......’”. 


The limitation for applying for pre-emption to the Munsif by a non- 
notified co-sharer under sub-section (1) of section 8 of the Act is thus 
three years from the period when the right to apply accrues under 
Article 137 of the Limitation Act, 1963, obviously on the completion of 
the registration of the deed of trensferas held in (4) Malay Kumar v. 
Rabindra Nath, 1977(1) CLJ 92 following (5) Hira Lal y. Rampadarath, 
AIR 1969 SC 244. | 

10 The further question now is what should be the period of 
limitation for an application by a non-notified co-sharer prior to the said 
amendment when the co-sharer was to apply to the Revenue Officer 
specially empowered by the State Government in that behalf as in the 
instant case. In this ease, the application for pre-emption was filed on 
September 15, 1967 before the “Court of the sub-divisional Land Reforms 
Officers”, Jhargram (Revenue Officer under seetions 8 & 9 of the W. B. 
Land Reforms Act) in respect of a transfer of March 23, 1965. On the 
promulgation of the West Bengal Land Reforms (Amendment) Act, 1972 
under sub-section (3) of Section 8 on the commencement of the said Act, 
every application stood transferred to the Munsif having jurisdiction 
over the area for disposal from the stage at which it was so transferred 
and to be disposed of in accordance with the provisions of the Act as 
thereby amended. In the instance case, the records accordingly -were 
transferred to fhe learned Munsif on January 27, 1973 for disposal. 


11. It is obvious that no notice as required under section 5(5) could 
be served, as the pre-emptor acquired interest only on the previous day of 
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the impugned transfer. Even though the application for pre-emption was 
made within three years such limitation for which no limitation is provided 
for in the Act as the non-notified co-sharer had no application when the 
application under the prevailing law was to be made to the Revenus 
Officer who was, it was, contended, not a court.. Accordingly Mr. Ghosh 
submitted that the application was barred by limitation not being within 


the statutory period of three months from knowledge of the pre-emptor 
when he was aware of the transfer even on the date of sale. 


3 12. In (6) Asmatali v. Mujaharali, 52 CWN 64 a Special Bench of 
this Court held that the right to apply for pre-emption under the Bengal 
Tenancy Act 1885 was given to all co-sharers irrespective of the fact 
whether the notice under section 26(c) of the said Act was served or not. 
- The right to apply for pre-emption did not therefore depend upon service 
of the notice of transfer under the said Act. In regard to the West Bengal 
Land Reforms Act also, we are of opinion that the Legislature ensured the 
right of pre-emption to a co-sharer irrespective of the service of notice of 
‘ transfer upon him In considering the time within which the co-sharer 


has to apply for pre-emption, B.K Mukherjea, J. (as his Lordship then 
was) speaking for the court observed — 


“Under sec. 143, of the Bengal Tenancy Act, subject to any rules to 
the contrary that the High Court may frame with the approval of the 
_ Provincial Government, the Code of Civil Procedure is applicable to 
all suits under the Act. The same procedure is attracted to applica- 
tions and other miscellaneou$ proceedings by virtue of the provision 
of section 141, Civil P.C. Section 144 (3), Bengal Tenancy Act further 
lays down that all applications by a landlord or tenant which are autho- 
rised to be made under the Act shall be madeto the Court ‘which 
would have jurisdiction to entertain a suit for the possession of the 
tenure or holding in connection with which the application is made. 
The entire proceeding in an application under section 26F is thus 
regulated by the Civil Procedure Code and we have no hesitation in 
holding that the residuary Article 181, of the Limitation Act would be 


applicable to such applications, except so faras any special provision 
has been made in regard to them in the section itself”. 


13 The West Bengal Land Reforms Act does not in terms provide 
that the various proceeding thereunder would be governed by the Code of 
Civil Procedure. ‘Even so in-the Limitation Act, 1963 the residuary 
Article 137 is not confined to proccedings under the Code but it applies to 
all proceeding before the Court under the provisions of any Act, so that, 
as we have seen an application to the Munsif for pre-emption bya co- 
sharer not notified would be governed by Article 137. But in cases where 
such application was to be made to the Revenue Officer during the period 
prior to the amendment of 1972, article 137 would have no ‘application. 


The position then is that for such application before the Revenue Officer 
by a non-notified co-sharer there is no > limitatton, 
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14. In this state of affairs, we had been tampted to hold ag in many ` 
decisions in similar circumstances that the applicant must show reasonable 
diligence for enforcing his claim for pre-emption after his knowledges of 
transfer. The Special Bench in Asmaiali’s case warned against such action 
as unwarranted in law. It was observed :— 

“We do not think that it is permitted to us to substitute the 
words “knowledge of transfer” for the words ‘‘service of notice” as 
used in the section (26(f)). Its well settled that a casus omissus ora 
mistake made by the framers of the statute, could not be remidied by a 
court of law........... For the same reasons the doctrine of reasonable 

S AMNG scenes seems to us to be unacceptable. In case of equitable relief, 
the court might refuse the prayer of an applicant who has unduly 
slept over his rights. This principle can certainly be applied when 
orders, which are more or less discretionary with the Court to pass, 
are claimed by a litigant. If the claimant is guilty of undue delay by 
whieh the other side has been prejudiced the court is always competent 
to refuse to make an order. It cannot be said however that the relief 
by way of pre-emption as provided in section 26(F), Bengal Tenancy 
Act, is a discretionary relief and the court is at liberty to refuse the 
prayer if in its opinion it is likely to cause injustice. In these circums- 
tances if the Legislature either inadvertently or otherwise omitted to 
provide any period of lrmitation for applications of a particular type, 
we are unable to say that such application should be refused if not 
made within a reasonable time. This would be to legislate and not to 
interpret the law as it stands. In our opinion therefore the view taken 
in the decisions referred to above is not sound and cannot be 
accepted.” 

15. In view of the position as indicated above there is-no period of 
limitation for applications for pre-emption by a co-sharer tenant who has 
not been served with any notice of transfer under section 5(5) of the Act, 
prior to its amendment by the 1972 amendment, when such application 
had to be filed before the Revenus ‘Officer, as also has been held by 
Chittatosh Mookerjee, J. in (7) Jayanta v. Gour Hari, 1975(2) CLJ 436. 
The Revenue Officer or the Munsif as transfere court, or courts on appeal 
or revision Cannot substitute reasonable time as the period of {imitation 
for such application. The position is different after the said amendment 
providing that such application by a co-sharer are to be made before the 
Munsif having jurisdiction over the area, asthe residuary Artiele 137, 
applies in such case. 

16. Forall these reasons we do not find that the application is 
barred by limitation. No other case has been made out to defeat the 
claim for pre-emption. The Rule yaa fails and is discharged 


without hdwever any order as to costs. 
Ray, J.: I agree. 
P.R. ——— — 


=, 
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~% -p — ECIVIL APPELLATE JURISDICTION ] 
Ree Mr. Justice Anil Kumar Sen and Mr. Justice 
a l Bankim Chandra Ray 
Š , l Decision : September 15, 1977 
Mastt. Zobra Khatoon S s (PIff) Appellant 
Versus- 
p Janab Mohammad Jane Alam & Ors. si (Deft) Respondents* 


Civil Procedure Code (5 of 1908), Sec. 16—Suits to be instituted 
“where subject matter situate— Clause (d)— Determination ef right to or 
interest in immovable property—Lack of territoria) jurisdiction— Return of 
plaint, whether justified— Submission ' for withdrawal of certain reliefs 
claimed so as to make the suit maintainable— Where that can be done— 
Matwalli— What rights he has in immovable property dedicated— Mutwalli 
vis-a-vis shebait—Interpretation. -_ 7 


The appeal is against an order directing the.return of the plaint on 
a finding that the court had no territorial jurisdiction to try the suit. 


One of the contentions of the plaintiff-appellant is that if her other 
contentions as to the maintainability of the suit be not acceptable, then, 
she may be allowed to amend the plaint so as to bring the suit within the 
jurisdiction of the trial court. 


HELD: The grant of the prayer for such seine of the plaint 
would postulate an authority of the-court to entertain the suit and to make an 
order for amendment to birng the suit within its jurisdiction.. In that case 
the court will be exercising jurisdiction which it has not. So, if it is held 
that the court had not the jurisdiction to entertain the suit, no amendment 
can be allowed either by the said court or the court of appeal exercising the 
same powers to bring the suit within the jurisdiction” of the court. On the 


_ facts, it is clear that it was not a case of mere abandonment of a part of the 


claim so that the court in view of such abandonment by the plaintiff may 
hold the suit in its other part to be within its Jurisdiction. On the otherhand, 
what is necessary in the instant case is a positive amendment of the plaint 
itself for bringing it within the territorial jurisdiction of the court. That 
being the position, the contention of the plaintiff-appellant fails. 


The second contention of the appellant is to the effect on a read- 
ing the plaint as a whole, the court ought.to have held that it has juris- 
diction to ‘entertain the suit inasmuch as the only substantial relief 
sought for by the-plaintiff is to set aside the illegal order of the Commis- 
sioner of Wakfs recording the names of the defendants other than the 
Commissioner as co-Mutwallis with the plaintiff and all other reliefs 
sought for are mere ancillary reliefs which are wholly irrelevant for the 
purpose of determining the jurisdiction of the court. ° 


` * Appeal from Original. Order No. 470 of 1975. i 
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HELD : Ona reading of the-plaint, it appears that the plaintiff’s chal- 
lenge is not limited to the impugned order of the Wakf Commissioneg nor doese 
the relief claimed in respect thereof constitutes in substance the only relief in 
the suit. There is a clear averment on the otherhand that the Wakf concerned 
being a Wakf-al-al-aulad the Mutwallis were also the beneficiaries and that 
the right, title and interest which the other Mutwallis, namely defendants 
1 to 6, or their predecessors-in-interest had in the estate vested by transfer, 
surrender or abandonment in her husband and on his death in herself. Æ 
specific relief was, therefore, sought for from the court that a declaration 
should be made to the effect that the said defendants had no subsisting right,” 
title and interest in the wakf estate and the properties appurtaining thereto. 
This part of the plaintiff’s claim, if not more, is as substantial as her claim in 
respect of the order of the Wakf Cominissioner. Hence this contention also 
Jails. 


The next contention of the plaintiff-appellant is thata Mutwalli has 
no right, title and interest in the suit properties and even if the other part 
of the plaintiff’s claim relates to the office of the Mutwalli in respect 
of the instant wakf estate, the suit cannot be said to be one for the deter- 
mination of any right to or interest in the suit properties 

HELD: Under the Mahomedan Law, the wakfisa two-fold transfer 
simultaneously made. Perpetual in both its aspects with a relegious motive 
pervading the transaction asa whole consists of a transfer (i) of the usufruct 
in favour of the beneficiary or objects of the substance- metaphorically 
spoken of asa transfer of the substance to God Therefore, there can | 
be no dispute that on such endowment under the Mahomedan Law the owner- 
ship in the property is wholly renunciated or vested in God and the benefits 
which the beneficiaries derive come only out of the wsufruct. Mahomedan 
Law makes a difference between Ayn (corpus) and Munafi (usufruct) and the 
beneficial interest under the endowment is generally created out of such 
usufruct. “A wakf is a permanent benefaction for the good of God’s 
creatures, the wakif may bestow the usufruct but not the property upon whom- 
soever he chooses and in whatever manner he likes, only it must endure for 
ever’’—an obseryation of Ameer Ali That being the position, the beneficiary 
acquires no interest in the strict sense in the property itself though an interest 
in the usufruct arising out of such property is vestedin the beneficiary. 
Though, therefore, the beneficiary acquires no right in the immovable pro- 
perty yet his right to share the usufiuct which are to accrue from such 
property in the years to come creates an interest of a particular nature in the 
immoyable property. Such an incidence arises froma grant of this nature. 

The word “usufruct’” has been interpreted to mean the right of tem- 
porary possession, use or enjoyment of the advantages of property belonging 
to another so far as may be had without causing damage and prejudice 
to this. Indhis view, the plaintiffs claim in respect of the beneficial interest 
under the endowment cannot be considered de hors the immovable properties 
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covered by the endowment and the suit cannot but be held to be one coming 
Sunder Se¥tion 16(d) of the Code of Civil Procedure. l 
e That apart, on. the frame of the instant suit the plaintiff has asked for 
a declaration that the defendants 1 to 6 haye no right, title or interest in the 
wakf estafe and the immovable properties appurtaining to such estate and 
that she alone is the Mutwalli thereof. On súch a declaration the plaintiff has 
Jurther prayed for an injunction restraining the said defendants from distur- 
wing the plaintif ’s possession, enjoyment and management of the estate and 
, the immovable properties appurtaining thereto. Sucha relief is clearly and 
directly a relief in respect of the immovable properties situate beyond the 
territorial limits of the trial court, May be, asa Mutwalli or as a bene- 
ficiary, the plaintiff lays such a claim but it fs quite evident that even as 
such she is asserting a right in respect of such immovable properties which 
are not within the territorial limits of the trial court. Such being the posi- 
tion, on the provisions of section 16 of the Code, the trial court could not 
have entertained the instant suit, and as such the trial court was perfectly 
Justified in returning the plaint to the filing lawyer. 
Cases referred to: l 
(1) Ramanna v. Ami Reddy, AIR 1931 Mad 67 
(2) Lalji Ranchhoddas v. Narottam Ranchhoddas, AIR 1953 Nagpur 
273 : - 
(3) H.C. Khan v. Purni Agarwallani, AUR 1953 Assam 102 
(4) Tirkha v. Ghasi Ram, AIR 1935 All 842 
(5) Md, Rustam Ali y. Mustaq Hossain, 47 LA 324 
(6) Vidya Varuthi v. Balusami Aiyar, 48 IA 302: AIR 1922PC 123 
(7) Monohar Mukherji y. Bhupendra Mukherji, ILR. 60 Cal 452 (F. B.) 
'(8) Tagore v. Tagore, LR IA (Supplement) 47 
(9) Ganesh Chandra v. Lal Behary, 63 1A 448 
(10) Bhabatarini v. Ashalata, 70 IA 57 : AIR 1943 P. C. 89 
(11) Commissioner H.R.E. v. L. T. Swamiar, AIR 1954 SC 282 
(12) Abhiram Goswami v. Shamacharan, 36 IA 148 
(13) . Alla Rakhi y». Md Abdur Rahim, 61 IA 50 
(14) Nabab Zainyarjung v. Director of Endowment, AIR 1963 SC 985 
'(15) Md. Kumar v. Salamat Ali, AIR 1933 All 407 


(16) Motahar Raza v. Joint Commissioner of Consolidation, AIR 1970 
All 509 


(17) Abdur Rahim v. Narayan, 50 IA 84 

(18) Marshall v. Giun, (1875) 1 CPD 35 l 
- (19) Lokenath Bidyadhar y. Jahanin Bibi, 14 CLJ 572 

(20) S.J. Sultan Ahmed y. State of Madras, AIR 1954 Mad 949 
S. K. Acharya (Advocate General), B K. Banerjee and "m 
D. P. Kundu X ot oe bi ae for the Appellant 
Saktinath Mukherji, Tarun Chatterjee and one a) me 
J. K. Das Gupta’ se zas P Jor Respondents 1 to 6 
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The judgment of the Court was as follows :— é 


Sen, J. : The plaintiff/appellant challenges in this appeal the origingl 
order dated July 27, 1974, passed by the Learned Judge, 9th Bench, City 
Civil Court at Calcutta in Title Suit No. 702 of 197! whereby the learned 
judge directed return of the plaint to the filing lawyer on a finding that he 
had not the territorial jurisdiction to try the suit. 

2. Plaintiff’s case as made inthe plaint shortly is that there exists® 
a wakf estate known as Hazrat Molla Ali Shah Darga enrolled in the , 
Office of the Commissioner of Wakfs, West Bergal, which 1s a private 
wakf or Wakf-al-al-Aulad. The wakf property comprises a mosque and 
` certain immovable properties admittedly situate not within the territorial 
limits of the City Civil Court at Calcutta. The plaintiff claimed that she 
had 8 as. distinct share in the wakf property and was a co-Mutwali with 
one Rovhul Amun, father of defendants | to 3. Roohul Amin by a 
_ Tegistered deed surrendered and -transferred his beneficial interest in the 
aforesaid wakf property for valuable consideration in favour of the hus- 
band of the plaintiff, Mahaboob Alam. Similarly, defendant No. 4 trans- 
ferred and surrendered his beneficial interest and share in the office of the 
Mutwali and right to the benefits of offerings and profits of the aforesaid 
wakf estate for valuable consideration in favour of Mahaboob Alam, 
husband of the plaintiff. The other two defendants 5 and 6 abandoned 
their interests in favour of Mahaboob Alam and left for Pakistan. Thus, 
tas plamtiff claimed that she and her husband Mahaboob Alam became 
the joint Mutwalis and jointly acquired the beneficial interest in the wakf 
estate as above. Mahoboob Alam being dead and under his nomination 
the plainuff alone became the successor-in-interest 10 the office of Mutwali 
of the aforesaid estate. But the plaintiff -alleged that on an application 
made by defendant Nos. 1, 2 and 3 the Commissioner of Wakfs wrongfully 
and illegally by an order dated August 18, 1971, recorded the names of 
the defendants as co-Mutwalis along with the plaintiff. Accordingly, the 
plaintiff prayed fora declaration that the aforesaid order of the Wakf 
Commissioner dated August 18, 1971, 1s malafide, motivated, illegal, biased, 
malicious and without jurisdiction and not binding on the plaintuff and for 
a further declaration that the defendant Nos. 1,2,3,4,5 and 6 have no right, 
title or interest whatsoever 1a the aforesaid wakf property. The plaintiff 
also prayed for a mandatory injuoetion for expunging the aforesaid illegal 
order of the Wakf Commissioner and for a permanent injunction 
restraining the defendants from acting upon or in any manner giving 
effect to the aforesaid order of disturbing the plaintiff m her peaceful 
possession, enjoyment and management of the wakf estate, as aforesaid, 
and the properties appurtatning thereto. 


3. The defendants on their appearance filled an objection under 
s ection 21 of the Civil Procedure Code to the effect that on the reliefs 
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e claimed ën respect of immovable properties situate beyond the territorial 


jurisdiction of the court, the suit is not maintainable. 


4. Onthe objection as aforesaid a preliminary issue was raised 
by the court to the effect “Has this court territorial jurisdiction to try the 
suit 2?” 


5; The learned judge in the trial court decided the issue against 
“the plaintiff and consequently by the order challenged in this appeal 
ə directed the plaint to be returned to.the filing lawyer. The learned judge 
held as such, as according to him, on the plaint the suit was substantially 
in respect of immovable preperty situate outside the jurisdiction of the 
court and the relief which the plaintiff sought in respect of those proper- 
ties cannot be obtained by mere personal obedience by the defendants to 
the suit. Hence, this appeal by the plaintiff/appellant. 


6. The learned Advocate General: appearing in support of this 
appeal has strongly assailed the view taken by the learned judge in the trial 
court. According to the learned Advocate General the plaint ought to be 
read in its pith and substance and so.read there can be no doubt that the 
only substantial relief sought by the plaintiff is setting aside the illegal 
order of the Commissioner of Wakfs dated August 18, 1971, whereby he 
tecorded the names of the defendants as co-Mutwalis along with the 
-plaintiff. Relief, if any, in respect of the. wakf property sought for by 
the plaintiff is merely ancillary and, as such, the fact that the properties 
are situate beyond the territorial limits of the trial court could not have 
been a ground for holding that the said court had no jurisdiction to enter- 
tain the suit. Secondly, it has been contended by the ltarned Advocate 
General that in any event the dispute relates to the office of Mutwali and 
the reliefs claimed only relate thereto and the same not being a property, 
for less an immovable property within the meaning of section 16 of the 
Civil Procedure Code, the learned Judge went wrong in holding that he 
had no territorial jurisdiction only ‘because the immovable properties of the 
wakf estate are siluate beyond such jurisdiction. Lastly, the learned 
Advocate General contended that if this court does not accept the afore- 
said two contentions raised by him this court : should at least give an 
opportunity to the appellant to amend the plaint and challenge the impu- 
gned order of the Wakf Commissioner dated August 18, 1971 only which 
could be well within the territorial jurisdiction of the trial court. 


7.: The points thus raised by the learned Advecate General has been 
contested by Mr. Mukherji appearing on behalf of the defendant/respon- 
dents. According to Mr Mukherji the learned judge in the trial court 
read the plaint correctly in-finding that the plaintiff’s challenge was not 
limited to the order of the Wakf Commissioner alone but spch challenge 
extended to the extent of challenging the right; title and interest of defen- 
dant Nos. | to 6 ‘both in the office of Mutwali and: the beneficial interest 


` 
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in the wakf estate and the properties appurtaining thereto. That® accord- ® 


ing to Mr. Mukherji is not merely an ancillary relief claimed but const- 
tutes substantial part of the relief sought. Mr.Mukherji has next contended 
that even if it be accepted that the present dispute relates only to the 
office of Mutwali that office by itself is a property, particularly when on 
the facts of the present case the wakf is admittedly a private one and the 
beneficial interests arising out of the wakf estate also vests in the Mutwalie 


Lastly, Mr. Mukherji has contended that as the suit itself was not main- g 


tainable as rightly held-by the court below no amendment can be made 
since an order for amendment could be made only by a court having 
Jurisdiction to entertain the suit and make the order. 

8. We propose to dispose of the last point raised by the learned 
Advocate General first, because if we can consider the prayer for amend- 
ment as suggested by him, the defect as to jurisdiction may very well be 
removed by amerding the relevant part of the pleading and deleting the 
prayer for reliefs other than the one in respect of the order dated August 
18, 1971, passed by the Wakf Commissioner. In our opinion, Mr. 
Mukherji is certainly right in his contention that granting an amendment 
postulates an authority of the court to entertain the suitand makean 
order for amendment therein but where the court inherently lacks juris- 
diction to entertain the suicit can not make any order for amendment to 
bring the suit within its jurisdiction. {n that case the court will be exerci- 
sing jurisdiction which it has not. So, if we upheld the view of the lear- 
ned judge that the court had not the jurisdiction to entertain the suit- 
no amendment can be allowed either by the said court or this court in 
appeal exercising Same powers to bring the suit within the jurisdiction of 
the ceurt. On the facts, it 1s clear that it was not a case of mere abando- 
nment of a part of the claim so that the court in view of such abandon- 
ment by the plaintif may hold the suit in its other part to be within its 
jurisdiction. On the other hand, even as conceded by the learned Advo- 
cate General what is necessary Js a positive amendment of the plaint itself 
for bringing it within the territorial jurisdiction of the court. This position 
has been made clear by judicial decisions and reference may be made 
to a judgment by a Division Bench of the Madras High Court in the case 
of (1) Ramanna v. Ami Reddy, AIR 1931 Madras 67 where it was observed 
“If a court finds that it has no jurisdiction, then to say that it has juris- 
diction to ask the plaintiff to amend his valuation with a view to direct 
him to pay additional court fee and then return the plaint, would seem to 
suggest that a court not having jurisdiction has got jurisdiction to do 
something which is prima facie the duty and function of the proper court.” 
That had also been the consistent view of other High Courts and refer- 


-ence may be made to the following cases (2) Lalji Ranchhoddas v. Narottam . 


Ranchhoddas, AIR 1953 Nagpur 273, (3) H.C. Khan v. Purni Agarwailani, 


AIR 1953 Assam 102 and (4) Tirkha v. Ghasi Ram, AIR 1935 Allahabad i 


~~ 
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84 In this view, the last point raised by the learned Advocate General 
must fail‘and 18 overruled. 

e 9. Now we proceed to consider the other two points raised by the 
learned Advocate General. He has first contended that-reading the plaint 
in its substance we should hold that the only substantial relief sought for 
by the plaintiff is to set aside the illegal order of the Commissioner of 
Wakfs dated August 18, 1971, recording the names of the defendants other 
fhan the Commissioner as co-Mutwalis with the plaintiff and all other 

eTeliefs sought for are mere ‘ancillary reliefs which are wholly irrelevant 
for the purpose of determining the. jurisdiction of the court. Though we 
agree with the learned Advocate General that the plaint has to be read 
as a Whole and considered with reference: to its substance we are unable 
to accept his contention that so read the conclusion: to which we can 
reasonably arrive at ıs that the only subs‘antial relief claimed by the 
plaintiff in the present case is by way of setting aside the order of the 
Commissioner of Wakfs. We have set out with necessary details the 
plaintiff’s case and the reliefs sought for by her hereinbefore. It is expli- 
cit on such a pleading that the plaintiff s challenge is not limited to the 
order of the Wakf Commissioner nor does the relief claimed in respect 
thereof constitute in substance the only relief in the suit. There is a clear 
averment on the other hand that the wakf concerned being a wakf al-al- 
aulad, the Mutwalis were also the beneficiaries and that the right, title 
and interest which the other Mutwalis, namely, defendant Nos. 1 to 6 or 
their predecessor-in-interest had in the estate vested by transfer, surren- 
der or abandonment in her husband and on his death in herself. A 
specific relief was, therefore, sought for from the court that a declaration 
should be made to the effect that the said defendants had no subsisting 
right, title or interest in the wakf estate and the properties appurtaining 

. thereto. A plain reading of the plaint would go to show that this part of 
the plaintiff’s claim, if mot more, is as substantial as her claim in respect 
of the order of the Commissioner of Wakfs. The first point raised by the 
learned “Advocate General, therefore, fails and is overruled. 

10. The second point raised by the learned Advocate General 
necessarily raises certain questions of importance under the Mahomedan 
Law. The learned Advocate General contends that the immovable pro- 
perties referred to in the plaint are admittedly the properties appurtaining 
to the wakf estate. A Mutwali has no right, title and interest in such 

` property and the other part of the pluintiff’s claim even if it relates to the 
office of Mutwali in respect of such a wakf estate, the suit cannot be said 
to be one for the determination of any right to or interest in the said 
immovable property. Strong reliance 1s placed-by the learned Advocate 
General on two decisions of the Privy Council in the cases of (5) Md. 
Rustam Ali v. Mustaq Hossain, 47 Indian Appeals 224 anf (6) Vidya 
Varuthi v. Baluswami Aiyar, 48 Indian Appeals 302 in contending that the 
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office and the position of a Mutwali is that of the manager of, the wak§ 
estate, its governor, superintendent or curator. His position is no better 
than that of a Receiver or a manager having no estate in the property ‘he 
is called upon to control. Though he possesses powers over it he has no 
right in it and the property does not vestin him. A claim to guch an 
office must be distinguished from the properties and only because the 
plaintiff has put forward a 16 as. claim of title to such an office to the. 


exclusion of defendant Nos. 1 to 6, it cannot be said that thereby she has 
put forward any claim of right to or interest in the immovable propertye 


appurtaining to the wakf estate left under the control of such a Mutwal1. 


Mr. Mukherj1 appearing on behalf of the respondents has contended on 
the other hand that a Mutwali is not merely the holder of an office. 


According to Mr. Mukherji, the two decisions of the Privy Council relied 
on by the learned Advocate General merely laid down that a Mutwali is 


not a Trustee as contemplated by the English law in whom the property 
vests and the observations made by the Privy Council in these two cases 


must be read limited to that context only and should not be read as an 
authority for the proposition that in all respects Mutwaliship is an office 
of the nature of a manager, governor, superintendent or curator. Referring 
to the decision of the Privy Council in Vidya Varuthi’s case Mr. Mukherji 
has contended that for the principles laid down therein the Privy Council 


made no distinction between a head of a Math under a Hindu endowment 
or a Mutwali or a Sajjadanishin under a Mahomedan endowment. Neither 


of them was held to be a Trustee within the meaning of Article 134,schedule 
I of the Indian Limitation Act, 1908. It was in that context that the 
Privy Council observed that the head of a Math under a Hindu endowment 
“Called by whatever name, he is only the manager and custodian-of the 
idol or the institution” and the Mutwali to be “the manager of 
the wakf.........., governor, superintendcnt or curator’. Mr. Mukherji, 
however, has placed strong reliance on the Full Bench decision of this 
court in the case of (7) Monohar Mukherji v. Bhupendra M ukherji, (1932) 
ILR 60 Calcutta 452 in contending that though the head of a Math under 


a Hindu endowment and a Mutwali under a Mahomedan endowment 15 
not a Trustee as commonly understood under the English law but hold the 


position of a manager yet they are not mere holders of office because 
holding sueh an office invests in them ‘some interest though limited which 
make them holders of property 8s well. No doubt in Monohar Mukherji’s 


case the Full Bench of this court specifically laid down that in spite of the 
limitations on the rights of Shebait over debuttar property, shebaitship 


is a kind of property in the eye of Hindu law and not merely a right to an 
office to the disposition of which the Rule in (8) Tagore vy. Tagore. (L.R. 
I.A. Supplement Volume 47) would apply. Itis also true that this Full 
Bench decision has been approved not only by the Privy Council in two 
cases, namely, (9) Ganesh Chunder v. Lal Behary, 63 Indian Appeals 448 
and (10) Bhabatarini v. Ashalata,70 Indian Appeals 57 but also by the 
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Supreme Court in-the case of (11) Commissioner ` A.R.E v. L.T. Swamir, 
AIR 1954 SC 282. i 

‘11. What the Full Bench considered is, however, the incidence of 
the rights of a Shebait and not of a Mutwali. Mr. Mukherji no doubt 
asks us to‘extend’ the same principle in determining the incidence of the 
rights of a Mutwali relying on the Privy Council decision in Vidya Varuthi’s 
case where both a Shebait and a`Mutwali were taken to be standing on 
the same footing for contrasting them from a Trustee as commonly known 
In English law: But because of such analogy drawn by the Privy Council 
for bringing out the contrast, it would not be correct, in our view, to 
equate them for all other purposes and at least forthe purpose of holding 
that what the Mutwali holds is not merely an office but a property. One 
should not lose sight of the fact that in Monohar Mukherji’s case this 
Court was considering the incidence of shebaitship as under the Hindu Law. 
This ‘Court on consideration of the original text and varying decisions on 
the point, specifically held that in Hindu Law the shebaitship is not a 
_ Mere office but constitutes by itself a property having regard to the rights 
which ordinarily attach to the office of `a Shebait. There are, however, 
fundamental differences in the rights and. in the position of a shebait 
under the Hindu Law and a Mutwali under the Mahomedan Law which 
when considered would furnish the reason why the principles laid down in 
Monohar Mukherji’s case cannot be applied in determining the incidence 
of the rights of a Mutwali. We have indicated hereinbefore that it is the 
Hindu Law in particular which invests certain proprietory element in the 
shebaiti right to make shebaitship itself a property. A shebait has not 
only certain duties to discharge in connection with the endowment but has 
also personal interest in it. He enjoys some sort of right to or interest in 
the endowed property which has partially at least the characteristics 
of a proprietory right. Though his power of alienation is limited yet he 
can create derivative tenures in respect of the endowed property which 
even if not supported by any legal necessity cannot be impeached so long 
as he is alive and remains in office : (12) Abhiram Goswami v. Shamacharan, 
36 IA 148. His rights are, therefore, more akin to that of a limited 
owner. Skebaitship is not transferable because the personal proprietory 
interest is ancillary to and inseparable from his duties as a ministrant of 
the deity But like any other spesies of heritable property, shebaitship 
18 heritable. Unless otherwise disposed of; it follows the line of inheritance 
from the founder and in cases: where it is given absolutely, it ig the heirs 
of the shebait who inherit, (See Hindu Law of Religious and Charitable 
Trust by Dr. B.K. Mukherji, Lecture V). Elements like these make the 
‘shebaitship a property. Privy Council in the ease of (13) Bhabatarini vy. 
Ashalata, 70 IA 57, therefore, pointed out that “‘the effect of that case 
(Monohar Mukherji) and of the Board’s decision which confirmed it in (9) 
Ganesh Chunder Dhur v. Lal Behari Dhur, 631A 448 was, however, to 
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emphasize the proprietory elements in shebaiti right and to ¢how tha? 


though in some Tespects anomalous it was an anomaly to be acceptedgas ` 


having been admitted into Hindu law from an early date”. This aspect was 
also affirmed by Mukherji, J. in the case of (L11) Commissioner H R.E ~v. 
L.T. Swamir, AIR 1954 SC 282. 

12. Such elements are, however, not recognised by the Mahomedan 
Law as part of the rights of a Mutwali. In general, Mutwalı ıs nt 
allowed to sell, mortgage or lease the wakf property unless he obtains, 
the permission of the court which has the general powers of controlling 
the actions of Mutwalı. Save and except as recognised by any custom, 
the law does not favour the right to act as Mutwal: becoming heritable. 
When the Mutwali dies subject to any specific provision to the contrary 
in the deed of endowment; the wakif if sull alive possesses the right to 
appoint another and in his absense his executor and ın the absence of 
both it is the court that appoints the successor Mutwalt. The Mutwali 
under the Mahomedan Law has no ownership right or estate in the wakf 


property ; he holds the property as a manager for fulfilling the purpose ~’ 


of the wakf. Even a Sajjadanishin who has a larger interest in the usufruct 
has been held to have no right in the property endowed. These features, 
therefore, distinguish a Mutwali froma Shebait and the elements which 
render shebaitship a property not being there Mutwaliship cannot be 
conskiered as a property. This is the reason why judicial decisions have 
uniformly held Mutwaliship to be an office. In the case of (5) Md. Rustam 
Ali (47 IA 224) the Privy Council held that the deed by which a Mutwali 
is appointed and vested with Mutwaliship does: not constitute a transfer to 
them the ownership of the property and as such it is outside the provisions 
of Indian Registration Act, 1877. The same view was reaffirmed by the 
Privy Council in still later a decision in the case of (13) Alla Rakhi v. 
Md Abdur Rahim, 61 Indian Appeals 50. The - Supreme Court in the 
case of (14) Nabal Zainyarjung v. Director of Endowment, AIR 1963 SC 
985, accepted and approved the principle “laid down in Vidya Varuthi’s 
case in holding the Mutwali to be a manager, governor, superintendent or 
curator. Mr. Mukherji no doubt drew our attention to the observations 
made in a Bench deeision of the Allahabad High Court in the case of (15) 
Mad. Kumar v. Salamat Ali, AIR 1933 Allahabad 407 to the effect that in 
case of a private wakf where the Mutwali is also the beneficiary the 
Mutwali is not a mere superintendent or manager but is practically spea- 
king the owner. But a Full Bench ofthe said High Court overruled the 
said decision in (16) Motahar Raza v. The Joint Commissioner of Conso- 
lidation, AYR 1970 All 509. The Full Bench has reaffirmed the position 
that the Mutwali acquires no right, title or interest in the property itself 
but he is merely the holder of the office of a manager under the Mahome- 
dan Law. Such being the position, we are unable to accept the contention 
of Mr. Mukherji that we should extend the principle laid down by the 
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e Full Bengh of this Court in Monohar Mukherjt’s case and hold that the 
holder. of the post of Mutwali is not the holder of a mere office but is the 
holder of a property. We accept, on the other hand, the contention of the 
learned Advocate General that the claim of the plaintiff in so far as it is a 
claim. to be declared the sole Mutwali is a claim limited to an office and 
is not a claim to the immovable property appurtaining to the wakf estate 
of which the plaintiff claims to be the Mutwali. 


13. The above conclusion, however, would not conclude the issue. 
In this case what the plaintiff claims 1s not only the office of Mutwali but 
the interest of the beneficiary under the endowment. It would, therefore 
be necessary for us to consider what is the true nature and incidence of 
such an interest under a wakf-al-al-aulad. This mterest must be considered 
independently of the office of Mutwal. A Mulwali need not necessarily 
be also the beneficiary under the endowment though in the present case 
she.is both the Mutwal: and the beneficiary. But her claim to the bene- 
ficial interest must necessrily be distinguished from the office of Mutwali. 
She has laid a specific claim that by surrender, transfer or abandonment 
the entire beneficial interest now has vested in her. How far such a claim 
would be sustainable in law is a matter which can be adjudicated only in 


the suit but that exactly is the relief by way of declaration that she has 
prayed for. 


14. Under the Mahomedan Law, the wakf is a two fold transfer 
simultaneously made ; perpetual in both its aspects with religious motive 
pervading ; the transaction asa whole consists ol a transfer (1) of the 
usufruct in favour of the beneficiary or objects of the wakf and (2) of 
tke substance in reality a renunciation of the substance metaphorically 
spoken of as a transfer of the substance to God. It was pointed out by the 
Privy Council in Vidya Varuthi’s case that wakf constitutes‘ “tying up of 
property in the ownership of God, the Almighty and the devotion of the 
profits for the benefit of human beings”. Therefore, there can be no dis- 

i pute that on such endowment under the Mahomedan Law the ownership 
-ın the property 1s wholly renunciated or vested in the God and the benefits 
which the beneficiartes derive come only out of the usufruct. Mahomedan 
Law, it must be remembered, makes a difference between A yn (corpus) 
and Manafi (usufruct) and the beneficial interest under the endowment 1s 
generally’ created out of such usufruct. As observed by Amir Ali “A 
wakif is a permanent ber efaction for the good of God’s creatures; the 
wakf may bestow the usufruct but not the property upon whomsoever he 
chooses and in whatever manner he likes, only ıt must endure for ever”. 
Such being the position, the beneficiary acquires no interest in the strict 
sense. in the property itself though an interest in the usufruet arising out 
of such property is vested in the beneficiary. Hence, it was*pointed out 
, by the Privy Council in Vidya Varuthi’s. case that evena Sujjadanishin 
who has a larger interest in the usufruct acquires no right to the property 


» 
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belonging to the wakf. Again, in the case of (17) Abdur Rakim v. yarayan, ə 
50 Indian Appeals 84 the Privy Council pointed out that on such an 
endowment the property itself is not chargeable according to the measure 
of interest which the beneficiary may have-in the rents, and profits of the 
whole. Though, therefore, the beneficiary acquires no rights ın the im- 
movable property, yet.his right to share the usufructs which are to accrue 
from such property in years to come creates an interest of a particular, 
nature in the immovable property. Such an incidence arises from a grant 
of this nature. Observations of Sir Edward Vaughan Williams to the ~ 
effect “The principle of these decisions appears to be this that whenever 
at the time of the contract, it is contemplated that the purchaser should 
derive a benefit from the further growth of thing sold, from further 
vegetation and from the nutriment to be afforded by the land, the cont- 
Tact ıs to be considered ‘as for an interest in land” which were cited with 
approval in the case of (18) Marshall v. Green (1875) 1 C.P.D. 35 well 
supports the above conclusion. Reference may also be made to a decisioa l 
of this court in the case of (19) Lokenath Bidyadhar v. Jahanin Bibi, 14 CLJ 
572 where Mookerjee, J. held that a right of fishery is not immovable 
property for all purposes but it-is an interest ia immovable property and to 
the decision of the Madras High Court in the case of (20) S.J. Sultan 
Ahmed v. State of Madras, AIR. 1954 Madras 949. 

15. In our opinion, the above conclusion ean be confirmed if we 
look to the meaning ‘usufruct’ which term has been Interpreted to mean 
“the right of temporary possession, use or enjoyment of the advantages 
of property belonging to another so far as may be had without causing 
damage and prejudice to this.” In this view, the plaintiff’s claim in 
respect of the beneficial interest under the endowment cannot be considered 
de hors the immovable properties covered by the endowment and the 
suit cannot but be held to be one coming under section 16(d) of the Code 
of Civil Procedure. l 

16. That apart, on the frame of the suit the plaintiff in the present 
case has asked for a declaration that the defendant Nos. 1 to6 have no 
right, title or interest in the wakf estate and the immovable properties 
appurtaining to such estate and that she alone is the Mutwali thereof. 
On such a declaration the plaintif has further prayed foran injunction 
restraining the said defendants from disturbing the plaintiff’s possession. 
enjoyment and management of the estate and the ımmovable properties 
appurtaining thereto. Such a relief is clearly and directly a relief in res- 
pect of the immovable properties situate admittedly beyond the territorial 
limits of the court. May be, asa Mutwali ora beneficiary the plaintiff 
lays such a claim but it is quite evident that even as such, she 1s asserting 
a Tight in respect of such immovable properties which are, howeevr, not 
within the territorial limits of the court. Such being the position, on the 
provision of section 16, the court could not have entertained the suit, and 
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* as ‘such,ewas parfectly justified in returning the plaint. The order passed 
by the learned judge, therefore, must be upheld. 


17. Inthe result, the appeal! fails and is dismissed. There will be 
no order as to costs. As prayed for; Jet the operation of this order 
remain stayed for a period of two weeks from date. 

Ray, J. : i agree. | 

P.R. 


[ SPECIAL JURISDICTION (INCOME FAX) | 
Before Mr. ‘Justice Scmarendia Chandra Deb and Mr. Justice 
Rabindra Nath Pyne 


Deciston: June 8, 1977 


Commissioner of Income Tax, Central, Calcutta .. Applicant 
Versus 

The Barmah Shell Oil Storage & Distribution Co. 

of [ndia (Bombay) Ltd. a m .. Respondent* 


Depreciation—ieturrable e TE PE M (2) (2) (d) (i) ander the 
heading (fii)—Part I of Appendix I to Rule 5 of the Income Tax Rules, 
{962— Cost of packages actually used ap— Whether section 32 (1) (iii) can 
apply te the returnable packages— Scope of 42 of the Appellate Tribunal 
Rules, 1963— Development rebate—Whether the assessee is entitled to 
development rebate when there is a shortfall in the development rebrte 
account— Whether excess amount of the earlier years can be taken into 
consideration for the purpote of shortfall of the year in question—Circu- 
lars of the Central Board of Direct Taxes— Section 33, Section 34 (3) (a) 
of the Income Tax Act, 1968. 


The- assessee company was a distributor of petroleum products 
including petroleum gas for cooking purposes. Petroleum gas was sup- 
plied to the company by a “Refinery”. In earlier years, the Company 
purchased many specially made iron cylinders for the purposes of distri- 
buting gas to the consumers. The consumers returned the cylinders to 
the company after the gas was exhaustéd. They were refilled again and 
supplied to the consumers and was returned in the usual way. No 
revenue expenditure nor any depreciation on the cylinders was claimed or 
allowed in the past. The company sold the cylinders to the refinery in 
the accounting year for Rs. 82,19,947/- against their original cost of Rs. 
1,09,63,754/-. The refinery continued to supply gas in those very cylinders 
te the company and the company on its turn distributed gus. in those 
cyclinders to the consumers. 


* Income-tax Reference No. 336 of 1970 


- 
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The company claimed bfeore the Income Tax Officer that those, 


cylinders were “returnable packages”? within the meaning of that expres- 
sion used in Item M(2) (2) (d) (1) of Part I of the Depreciation Schedule, 
Appendix | of Rule 5 of the Income Tax Rules, 1962. It also claimed 
that it had incurred a loss of Rs 27,43,807/- on the sale of those cylinders 
and that loss should be allowed as deduction either under the aforesaid 
Item or under Section 32 (1) (ii) of the Income Tax Act, 1961 The 
Income Tax Ofcer did not allow th2 aforesaid claim for the reasons. 


recorded ın the assessment order. © 


There were some excess amounts in the developm:at rebate reserve 
account created by the company in the earlier years. In the jaccounm'ing 
year, the company claimed development rebate of Rs. 24,15,622/-. The 
reserve to be ereated at the statutory rate of 75% in respect of this claim 


was Rs. 18,11,715/- against which the actual reserve created by the com-, 


pany in its account was Rs. 18,03,531/. Thus there was a shortfall in 
that reserve account in the accounting year. The Income Tax Officer 
allowed rebate only on such valus of the machinery as Rs. 18,03,531/- 
being the reserve would represent and disallowed the shortfall which he 
computed at Rs. 34,827/-. The company lost before ths Appellate asstt. 
Commissioner and filed appzal before the Tribunal. The Tribunal held 
that the cylinders were “returnable packages” and the “loss of’ Rs. 
27,43,807/- “incurred by the company in the disposal of the cylinders is 
a loss allowable as a revenue expenditure within the meaning of “Rule 5. 
The Tribunal did not deal with the company’s claim under section 32 (1) 
(ii) of the Act, for in its opiiion the company’s arguments on that 
section “do not survive”. 


Though there was a shortfall in the development rebate reserve 
account and that the company did not make up the said deficiency by 
debiting the aforesaid excess amounts of the earlier years in the profit and 
loss account on the instant accounting year and by crediting the same ın 
the reserve account the Tribunal allowed the full amount of the develop- 
ment rebate of Rs. 24,15,622/- claimed by the company. r- 


The Commissioner applied for a reference on two questions of law 
which were decided by the Tribunal against the Department. The assessee 
company opposed the application and also formulated two questions of 
law in its reply. The Tribunal reframed the questions suggested by the 

Commissioner including therein a question which was not at all raised by the 
Commissioner. 


HELD: (a) The Tribunal has no power to refer a question suo motu 
which has not been applied for by the applicant before the Tribunal. 

(b) Where the Tribunal has not dealt with a question raised by the 
appellant, i? must be deemed to have been decided against the appellant. In 


as much as the aggrieved party did not apply for a reference on that question, 


` 
e 
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the High Court cannot, by reframing the question, reopen the closed chapter. 

(c)® The words “actually used up” read in, their context mean that 
the packages are actually rendered unserviceable or can no longer be used 
as packages. 

(d) Whether the returnable packages were actually used up or not 
cannot be determined with reference to the assessee company or on their 
usefulness to the assessee company. à 
j (e) Where the gas cylinders were sold by the assessee not as scrap 

ebut as cylinders and the purchaser used those very cylinders for distribution 
of gas, it cannot be said that the cylinders were actuall y used up. 


(f) Section 32(1) (iii) is a general provision which applies to all 
classes of assets specified therein whereas Item M (2) (2) (d) (1) is a special 
provision for it applies only to returnable packages. No depreciation is allow- 
able on returnable packages because their cost is allowed as revenue expendi- 
ture when they are actually used up. Section 32 (1) (iii) therefore, cannot 
apply to those cylinders which are returnable packages because they are 
governed by the aforesaid special provision. 


(g): Unless the assessee fulfills the ‘conditions mentioned in section 
32 (1) (iii) it is not entitled to any benefit under that section. 


(h) | An excess amount in the earlier year’s development rebate reserve 

account is not freezed by section 34 ee (a) = the Act in view a: its s clear 
language. : 
_ (i) The directors of a company are free to free the said excess amount 
and after doing so the company by debiting it in the profit and loss account 
and by crediting it to the development rebate reserve accotMt can make up 
the shortfall of the accounting year in which the development rebate is actually 
claimed or allowed. ; 


(j) Except in those cases in which the-Central Board of Revenue or 
the Central Board of Direct Taxes have relaxed the provisions of section 
34(3) (a) of the Act, it must be followed in order to earn the development 
rebate claimed in a particular year. l 

(k) Where the shortfall in the development rebate reserve account created 
hy the assessee in the accounting year was not made up by the company by 
crediting an additional reserve or by debiting the excess amounts of the 
earlier years in the Profit & Loss accounts in the instant accounting year 
and by crediting the same in ‘the development rebate. reserve ‘account -of the 
instant year, the assessee is not entitled ‘to “get the i repute 
‘allowance. ` S 2 ; 

Cases referréd to: 

(1) Commissioner of Income: Tax, West Bengal y. A. K. Das, T7 ITR 

31 SC - 
(2) Commr. of Income Tax, Bombay y. Scindia Steam Narka Co. 
Ltd., 42 ITR 589 SC ` 


d 
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(3) Commr. of Income Tax, Madras v. S. K Srinivasan, 75 ITR 93 SC, 
(4) Commissioner of Income Tax, Madras v. Ramdas Phaimacy, 77 


ITR 276 SC s 

(5) Commr. of Income Tax (Central) Madras v. Inden Biselers, 91 ITR 
427 SC 

(6) Shashibala Navnitall yv. Commr. of Income Tax, Gujrat, 54 ITR 
478 SC x 

(7) Muir y. Commissioner of Inland Revenue, 43 ITR 367 SC ° 

(8) Attorney General yv. Avelino Aramayo & Co., (1925) IKB 86 z 

(9) Commr. of Agricultural Income Tax, v. Sultan Ali Gharami, 20 
ITR 432 SC 


(10) Commr. of Income Tax, Bombay City v. Breach Candy Swiming 
Bath Trust Bombay, 27 ITR 279, SC 


(11) Commr. of Income Tax, Bombay v C. Parakh & Co. (India) Ltd., 
29 ITR 661, SC 


(12) Islamia Grain Merchants Association Lid. v. Commr. of Income $ 
Tax Bombay, 31 ITR 433 SC 

(13) Central India Industries Ltd yv. Commr. of Income Tex, West 
Bengal-1, 99 ITR 211, SC 


(14) V.L. Dutta yv. Commissioner of Income Tax, Madias- I, 103 ITR 
634 SC 


(15) Commr. of Income Tax, West Bengal-II y. Anasuya Devi, 68 ITR 
750 SC 


(16) Radhika Mills Ltd. v. Commissioner of Income Tax, Madias, 14 
ITR 661 SC: 


(17) Ascharajlal Ram Parakash v. Commr. of Income Tax, UP 90 ITR 
477 SC 


(18) Commr. of Income Tax, M. P., Nagpur & Bhandara v. Straw 
Products Ltd, 60 ITR 157 SC 
(19) ' Commr. of Income Tax, Bombay City-1 y. Dharampur Leather Co. 
Ltd., 60 ITR 615 SC 


(20) Straw Products y. Income Tax Officer, “A” Ward, Bhopal & Ors. 
68 ITR 227 SC 
_ (21). Madeva Upendra Sinai y. Union of India & Ors., 98 ITR. 209 SC 
cv (22). West Laikdihi Coal Co. Ltd. v. Commr. of Income Tax, 
- West Bengal-If, 87 ITR. 501, SC 
(23) Indian Oil Corpn. Ltd v. S. Rajagopalan, Income Tax Officer, 
Company’s Circle II (1), Bombay & Ors., 92 ITR 241 SC 
' (24) Tata Iròn & Steel Co. Ltd. vy. N. C. Upadhyaya & Anr. 96 ITR 1, 
~, 102 ,JTR 90 SC 


(25) Commr. of Income Tax, Medias v, Veeraswami Nainor & Ors., e 
55 ITR 35 SC 
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(26) e Indian Overseas Bank Ltd. v. Commr.. of Income Tax, Madras, 
° 77 ITR 512 SC 


(27) Surat Textile Mills Ltd. v. Commr. of Tem Tax, Gujarat-II, 
80 ITR 1, SC 


(28) Addl. Commr. of Income Tax, Gujarat y. Shri Subhlaxmi Mills 
Ltd., 100 ITR 188, SC 


P , 
B. L. Pal and Ajit Sengupta a5 es for the Applicant 
°K. Ray and R. Murarka i p Gi for the Respondent 


The judgment of the Court was as follows :— 


Deb, J.: We are concerned with the assessment year 1962-63 in 
this Reference under Section 256(1) of the Income-tax Act, 1961. The 
accounting year ended on December 3J, 1961. 


2. The assessee 18 a Company: The Company. was a distributor of petro- 
leum products including petroleum gas for cooking.purposes. Petroleum gas 
was supplied to the Company by a “Refinery”. In earlier years, the Company 
purchased many specially made iron cylinders for the purposes of distri- 
buting gas to the consumers. The consumers returned the cylinders to 
the Company after the gas was exhausted. They were refilled again and 
supplied to the eonsumers and was returned in the usual way. No. re- 
venue expenditure nor any depreciation on the cylinders was claimed or 
allowed ‘in the past. The Company sold the cylinders to the Refinery in 
the accounting year for Rs 82,19.947/- against their original cost of Rs. 
| ,09,63,754/-. The Refinery continued to supply gas in those very cylin- 
ders to the Company and the Company on its turn distributed gas in 
those cylinders to the consumers. 


.3. The Company claimed before the Income-tax Officer that those 
Cylinders were “‘returnable packages” within the meaning of that expres- 
sion used in Item M (2) (2) (d) (1) of part I of the Depreeiation Schedule, 
Appendix I of Rule:5 of the Income-tax Rules, 1962. It also claimed that 
it had incurred a loss of Rs. 27,43,807/- on the sale of those cylinders 
and that loss should be allowed as deduction either under the afore- 
said: Item or under Section 32(1) (iit) of the Income-tax Act, 1961. The 
Income-tax Officer did not allow - the aforesaid claim for the reasons 
recorded i In the assessment order. 


4, There were some excess amounts in the development rebate 
‘reserve account created by- the Company- in the earlier years. In the 
accounting year, the Company claimed development rebate of Rs. 24,15, 
622/-.. The reserve to be created at the statutory . rate of 75% in 
respect of.this claim was Rs. 18,11,715/- against which tbe actual reserve 
created by the Company in its account was Rs. 18.03.531/-. Thus there 
was a shortfall in that reserve account in the accounting year. The 
Income-tax Officer allowed rebate only on such value of the machinery as 
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Rs. 18,03,531/- being the reserve would represent and disallowed the shots 
fall which he computed at Rs. 34.827/-. 7 

5. The Company lost before the Appellate Assistant Commissioner 
and filed appeal before the Tribunal. The Tribuna! held that the cylinders 
were ‘“‘returnable packages” and the “‘loss of” Rs. 27,43 807/- “incurred 
by the Company in the disposal of the cylinders is a loss allowable as a 
revenue expenditure within the meaning of “Rule 5. The Tribunal did 
not deal with the Company’s claim under Section 32(1) (111) of the Act, fore 
in its opinion the Company's arguments on that section “do not 
survive’. 


6. Though there was a shortfall in the development rebate reserve 
account and that the Company did not make up the said deficiency by 
debiting the aforesaid excess amounts of the earlier years in the profit 
and loss account of the instant accounting year and by crediting the 
same in the reserve account, the Tribunal allowed the full amount 
of the development rebate of Rs 24,15,622/- claimed by the Company for 
the reasons stated in its order which need not be adveited by us, beca- 
use the allowability of this amount has been sought to be justified on 
different grounds before us on behalf of the Company. 

7. The Commissioner applied for a reference on two questions of 
law which were decided by the Tribunal against the department. The 
Company opposed that application and also formulated two questions of 
law in its reply. The Tribunal referred the following questions of law 
for the determination of this Court :— 

(1) Whether, on the facts and in the circumstances of the case, 
the loss of Rs. 27,43,807/- arising onthe sale of gas cylinders was 
allowable as arevenue expenditure as provided for in the remarks 
against ‘Returnable Packages’ under the classification ‘Mineral Oil 
Concerns’ in item M(2) (2) (d) under the heading (iii) special rates to 
be applied to other machinery and plantin Part 1 of Appendix 1 > 
to Rule 5 of the Income-tax Rules, 1962 or under Section 32(1) (iii) of 
the Act? 


(2). Whether, on the facts and in the circumstances of the 
case, the Income tax Appellate Tribunal was right in holding that 
the shortfall in the statutory provision for development rebate 
reserve created by the company for the year under consideration could 
be made up by the excess provisions for development rebate reserve 
created in the earlier years and that the full amount of development 
rebate of—Rs. 24,15,622/- could be allowed in that year on the basis 
of such adjustment ?” 


8. Mr. Ajit Sengupta, learred counsel for the Revenue, argues 
that the Tribunal had no power to refer the second part of Question No. 1 
either suo moto or at the instance of the Company on the Commissioner’s 


. 
7 
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*applicati§n: for reference because it was not raised by the Commissioner 
im his aforesaid application under Section 256(1) of the Act. In this 
behalf, he cites the case of (1) Commissioner of Income-tax, West 
Bengal v. A. K. Das, reported ın 77 ITR 31, in which a Division Bench 
of this Court, by following the decision of the Supreme Court in the case 
of (2) Commissioner of Income-tax, Bombay y. Scindia Steam Naviga- 
fon Co. Lid, 1eportedın 42 ITR 589, has held that on the Commi- 
essioner’s application for reference the Tribunal has oo power to refer 
any question of law suo motu or at the instance of the assessce. 


9. In substance, the Madras High Court has also taken the same 
view in the cases of (3) Commissioner of Income-tax, Madras v. S. K.. 
Srinivasan, teported in 75 ITR 93, (4) Commissioner of Income tax, 
Madras vy. Ramdas Pharmacy reported in 77 ITR 276, and, (3) Com- 
missioner of Income-tax (Central), Madras y- Inden Biselers, reported in 91 
TER 427. Therefore it is submited that this Reference on the second 
part of question No. 1 is incompetent and this Court, in any event, should 
decline to answer it. 

10. Mr. K. Ray, learned Counsel for the Company, argues that he is 
entitled to rely on section 32(1) (iii) of the Act in view of the observation 
made in the case of (6) Shashibala Navnitlal v. Commissioner of Income-tax 
Gujarat reported in 54 ITR 478 at p. 483 of the report. But his conten- 
tion must fail for we are bound by the aforesaid Division Bench judgment 
of our Court. He then cites the case (7) Muir v. Commissioner of Inland 
Revenue, reported in 43 Tax Cases 367, and repeats his aforesaid argu- 
ment. But Muir case is bassed on (8) Attorney General v. Aveljna Ara 
mayo & Co., reported in (1925) 1 K. B. 86, andthe Supreme Court has 

uprooted this base in the case of Schindia Steam Navigation Co.Ltd , (supra), 
at pp. 607 8 of the report. Therefore, Muir case, (supra) must leave the 
filed along with his contention. 


11. Mr. Ray also argues that the Company considered question No 1 
formulated by the Commissioner as defective and accordingly it suggested 
the exact question of law in this behalf in terms of Rule 42 of the Appel- 
Jate Tribunal Rules. 1963. He further argues that it cannot be said 
that the second part of question No. 1 has been referred by the Tribunal 
either suo motu or 'at the instance of the Company. He also argues that 
the Tribunal has merely reframed question No. 1 formulated by the Com- 
missioner Now. Rule 42 reads thus :— 

| nae . If the question formulated by the applicant is defective 
‘the reply shall state in what particular the question defective and what 
is the.exact question of law which arises out of the said order.” - 


12. The expression “‘the said order” refers to the appellate order 
of the Tribunal. The Company in its-reply has not stated in what parti- 
cular question No. 1 formulated by the Commissioner was defective. Mr. 
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Ray makes no attempt to point out any defect in that question. We also 


do not find any defect in it. 


Rule 42 does not allow the respondent to raise any question of law. 
It is only where the question formulated by the applicant is defective that 
this Rule permits the respondent to state the exact question of law after 
giving particulars of defect in the question formulated by the applicant. 
therefore, this Rule has been wrongly invoked by Mr. Ray and we over 
rule his conténtions. 


13. As already stated, the Tribunal did not deal with the Com-® 


pany’s claim under Section 32 (1)(ili) of the Aet and said that those 
arguments “‘do not survive’. Therefore, the “Tribunal, must be deemed 
to have decided the question” of law under-section 32(I){ili) of the Act 
against the Company in view of the decision of the Supreme Court in 


the case of Scindia Steam Navigation Co. Lid., (supra), at p. 610 of 
the report. 


14. Though the question of law under Section 32(1)ii1) arises out 
of the order of the Tribunal, the Commissioner was not aggrieved by it 
and did not apply for a reference on it. The Company raised that 
question in its reply. The Tribunal reframed it and then referred it 
as the second part of question No.1. Even if it is held that this 
part of question No. | has not. been referred at the instance of the 
Company, the only conclusion that can be reached is that the Tribunal 
has referred it suo motu. Therefore, we’ reject his contentions. 


415. Mr. Ray then argues as follows: (i,) the real controversy 
between the Company and the department before the Tribunal was 
whether the loss of Rs. 27,43,807 was deductible in the computation 
of the business-income of the Company; (ii,) on that controversy, tke 
parties made arguments on Rule 5 read with the aforesaid Item M(2)(2) 
(d) (1) and also on Section 32(1) (iii) of the Act; (il) these two pro- 
visions of law are two aspects of the same question namely as to whether 
this amount was deductible as a loss; and (iv,) the Company i$, 
therefore, entitled to rely on Section 32(1) (iii) on the question of allow- 
ability of this loss. 

This first contention of Mr. Ray must fail in view of paragraph ł 
of the appellate order of the Tribunal which runs thus :— 
“The first and the main point is whether the difference of Rs. 27, 

43,807 between the cost of gas cylinder purchased and the sale value 

is allowable as Revenue expenditure. The second point is .against 

disallowance of the claim of.development rebate of Rs. 34,807.” 

.16. Cost of packages actually used up is allowable as revenue 
expenditure under the aforesaid Item M (2) (2) (d) (1). Therefore, no 
loss or difference can be allowed under this Item. Similarly, no revenue 


expenditure can be allowed under Section 32 (l) (il). Revenue expenditure 


4 


r. 
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is not a loss, nor a capital loss is a revenue expenditure. 
*A question of law under Item M (2) (2) (d) (1) and a question of law 
ugder Section 32 (1) (iii) are two different and independent questions 
of law. and they cannot be said to be two aspects.of the same question. 
Therefore, we reject: the other arguments of Mr. Ray. 

t7. Mr. Ray then cites the cases of (9) Commissioner of Agricultural 
income-tax y. Sultan Ali Gharami, reported in 20 ITR 432, (10) Comm- 
&sioner of Income-tax, Bombay City v. Breach Candy Swimming -Bath Trust, 
„Bombay reported in 27 ITR 279, (11) Commissioner of Income-tax, Bombay, 
wv. C. Parak & Co. (India) Ltd, reported in 29 ITR 661, (12) Ismailia Grain 
Merchants Association Limited v! Cummissioner of Income-tax, Bombay, 
reported in 31 ITR 433 (13) Central India Industries Ltd. v. Commis- 
sioner of Income-tax, West. Bengal-1, reported in. 99 ITR 211, and, 
(14) V: L. Dutt v. Commissioner of Income-tax, Madras-II, reported 
- in 103 ITR 634, and argues that the proper question which the 
Tribunal should have framed in this behalf is ‘Whether on the 
facts and in the circumstances of the case, the assessee was entitled 
to the allowance of the loss of Rs. 27,43,803 in computting its 
business profits?’ He submits that we should, accordingly, reframe 
question No. 1 in the terms quoted above and allow him to argue on 
the question of allowability of this loss under Section 32(1) (iii) of the 
Act. l _ . 
18. The question of law under Section 32 (1) (iii) is a new and an 
independent question of law. The Tribunal, not having dealt with it, 
. “must be deemed to have decided it against? the Company. The 
Company did not apply for a reference on that question and, therefore, 
the second part of. question No. 1.was “closed by the “appellate” 
order of the Tribunal?” and we cannot by ‘reframing the question as 
suggested by Mr. Ray reopen this closed chapter in view of the decis- 
sion of the Supreme Court in the case of (15) Commissioner of Income- 
tax, West Bengal Il v. Anasuya Debi, reported in 68 ITR 750. 

19. Further, we have no power to entertain a new or an indepent 
question of Jaw, which the Commissioner in his application for reference 
has not called upon the Tribunal to refer it to this Court ; vide, Scindia 
Steam Navigation Co. Ltd, (supra). at pp. 609-10 of the report. Therefore 
the submissions of Mr. Ray must fail. 

20. Though Mr. Ray is not entitled to argue on the second part of 
this question, nevertheless we have heard him on its merits and will 
deal with this part of question No. 1 after disposing of its first part. 

21. The first part of question No, 1 has not been properly framed 
by the Tribunal as rightly agreed between the learned counsel for both 
the parties, because Rule 5 of the, Income-tax Rules, 1962 and the 
aforesaid Item M (2) (2) (d) (1) do not deal with any loss arising out of 
a sale of-returnable packages. 
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22 Ttem M (2) deals with “Mineral Oil Concerns”. In Item 
M (2) (2) (d) under the heading Distribution’, item (1) is “réturnable 
packages”. No depreciation is allowed on these packages. What ds 
allowed is the cost of packages actually used up as revenue expenditure. 
As already stated, a loss is not a revenue expenditure. Similarly a cost 
is nota loss. Therefore, we reject the argument of Mr. Ray that the 
Tribunal has rightly held that “the loss incurred by the Company in the 
disposal of the cylinders isa loss allowable as a revenue expenditure” 
under this Item. 

23 As already stated, the Tribunal has not properly framed this 
part of this question and therefore, to pin point the issue, we reframe 
it as follows :— 

“Whether, on the facts and in the circumstances of the case, Rs. 
27,43,807 realised by the assessee on sale of the cylinders was allow- 
able as revenue expenditure under Rule 5 of the Income-tax Rules, 
1962 read with Item M (2) (2) ‘d) (1) of Part I of Appendix I to the 
said Rule ?” 

24. At the outset we rejected the contention of Mr. Pal, learned 
leader of Mr. Sengupta, that the cylinders are not packages The finding 
of the Tribunal, namely, that the cylinders are returnable packages is a 
pure question of fact. Revenue has not challenged this finding on the 
ground of perversity. Therefore, this finding is binding on the revenue 
in this Reference. i 

25. Mr. Pal then argues that the expression “‘mineral oil” does not 
include petroleum gas. He contends that, since the Company has used 
the cylinders for distribution of petroleum gas for cooking purposes, it 
cannot be said that the Company has used the cylinders as a mineral 
oil concern. 


26. Petrol is mineral oil. Petroleum gas is a product of petrol. 
The expression “Mineral O1l Concerns” means concerns dealing in mineral 
oil and its by products The purposes for which the mineral oil or its 
by-products is sold or distributed is wholly-an_ irrelevant consideration 
under this Item. 

27. It was not even argued before the Tribunal on behalf of the— 
Revenue that the Company was not a mineral oil concern. The Com- 
pany was the owner of the cylinders It has used them as a “Mineral Oil 
Concern” in its mineral oil business and has also fulfilled the conditions 
laid down in section 32(1) of the Act. Therefore we not impugned by 
the contentions of Mr. Pal. 


28. Mr. Ray argued that the word “cost” means the difference 
between the purchase price and the sale price. But it must fail, for 
the differenĉe may either be a profit or a loss. A profit or Joss can never 
be a cost. 
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29.. Then,, on’ the expression “actually used up”, Mr. Ray argues 
ås follows: This expression includes both total and partial use up; 
whether these packages were’ “actually used up” or not should be 
determined with reference to the Company and not with reference 
to the purchaser ; it is the usefulness of the packages to the Company 
which determines the question as to whether they were “actually used 
up”; and., due to certain administrative difficulties, the Company had 
te sell the cylinders to the Refinery and therefore the cylinders were 
<‘actually used up”. so far as the Company was concerned and it is 
wholly and irrelevant consideration that after the said sale the Refinery 
actually used ‘those very cylinders and supplied petroleum gas in those 
cylinders to the Company for distribution. 


30 “The expression “used up” means ‘‘exhausted by us*, rendered 
unserviceable”; (see, Shorter Oxford Dictionary, Vol. II. p. 23 25. We 
are, however, concerned with a stronger. term namely ‘‘actually used 
up”. The-adverb “actully” in our opinion rules out the inclusion 
of any partial use up of the'returnable packages. The words ‘‘actually 
used up” read in their context mean that the packages are actually 
rendered unserviceable or can no longer be used as packages. 

31. The words ‘ ‘actually used up” qualify the word ‘ ‘packages’. 
| Therefore the contentions of Mr. Ray that whether these packages 
were actually used .up or not ‘should be determined: with reference to 
the company or. on their usefulness to the company must fail. 


32. A sale of returnable packages for any reason whatsoever is 
wholly an irrelevant consideration under this Item. Moreover, they 
were not sold as scrap. They were sold as cylinders and the Refinery 
supplied gas in those very cylinders to the Company and the Company 
on its turn distributed gas to the consumars in those cylinders. In 
other’ words, those cylinders were actually used as cylinders in the 
trade both by the Company and the Refinery after the said sale. There- 
fore, it can never be said that the cylinders were “actually used up”. 

, In the premises, we answer the first part of Question No. | as 
reframed by us in the negative and in favour of the Revenue. 

Now as ta second, part question No. 1: By omitting the portions 
_which are not relevant for Our purposss we read Section 32 as 
follows :— 


(1) ae "e .. the following deductions 
shall, subject tọ- the provisions of Secon 34, be allowed 
"WY 
(an): he 
(iii) in the cases of any au wing machinery, plant 
; which is sold, discheded jas e... 


‘in “the previous year (other than the previous year)'in which it 18 


` 
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first brought into use), the amount by sek the money is payable 
in respect of such na A machinery, plant ta l 
together with the amount of scrap value, if any, al short of the 
written down value thereof. 

Provided that such deficiency is P written off in the 
books of the assessee;” ` 

33. Section 32 (1) (iti) is ‘a general provision in the sense that 
it applies to all classes of assets specified therein on fulfilment %f 
the conditions stated therein. Whereas, the aforesaid item M(2) (2) 
(d) (1) is special provision, for it applies only to returnable packages. | 
No depreciation is allowable on: returnable packages under this Item 
because their cost is allowed as revenue expenditure when they are 
actually used up. The finding of the Tribunal is that.these cylinders 
are returnable packages. Therefore, Section 32 (1) (tii) cannot apply 
to these cylinders which are returnable packages because they are 
governed by the special provision namely me aforesaid Item M` 12) 
(2) (d) (1). 

34. Moreover, there cannot be any written down value of 
returnable packages in view of the aforesaid Item “Therefore, Section 
32 (1) (iii) of the Act in terms cannot, in any event, apply to returnable 

packages. 
| 35. Mr. Ray, however, argues that as the cost of these packages 
was Rs. 1,09,63,754/-and as no depreciation is allowable.on the return- 
able packages, their written down value is Rs. 1,09,63,754/- and that 
as these packages were sold for Rs. 82,19.947/-, the deficiency under ` 
Section 32(1) (iit) of the Act is Rs. 27,43,807/- and therefore, this deficien- 
cy is allowable under this Section. l 

36. Assuming that Rs. 1,09,63,754/- is the written down value of 
the cylinders and Rs. 27,43,807/- is the amount of such deficiency, the 
Company’s claim must be held to be hit by proviso to Seetion 32 (1) (in) 
of the Act, because the Company has not written off Rs. 27,43,807/- In its 
books as enjoted by the proviso. 

In the premises, we answer the second part of Question No; 1 in the 
negative and in favour of the Revenue. 

Other arguments on the second part of Question No. 1 and the cases 
cited at the Bar may now be noted without expressing our opinions | 
on them. 

37. Mr. Pal argues that, as Section 32 (1) (iii) is subject to Section 
34 (1) of the Act, the Company’s claim cannot be allowed because’ the 
Company did not furnish the prescribed particulars relating to deprecia- 
tion on the cylinders. Mr. Ray argues that the prescribed particulars, 
_though not furnished by the Company in its return of income; were 
before theeIncome Tax Officer, and therefore, there was a substantial com- 
pliance with Section 34 (1) of the Act and the claim of the Company 


t 
+ 
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should be iowa in View of the. decisions in the cases of (16) Radhika 
i Mills’ Ltd:N. Commissioner of Income- Tax, Madras, reported in74 I.T.R. 

661g ; and, (17) Ascharaj. Lal Ram Parkash v. Commissioner of Ee 

U. P. , reported i in 90 LT.R 477. . 

38, Mr. Pal disputes the correctness of ii aforemia two: decisions 
and argues that Section 34 (1), Section. 139(1), the then Rule 12 of the 
Iricome-Tax: Rules, 1962 and Part VII-A_of Form No. 1 read together cen- 
clfsively: show-that.the prescribed particulars under Section 34 (1) of ‘the 
Act must be furhished'in Part VII-A of Form No..1 which forms part of 
the return of income and the-return of i income on its turn must be filed on 

or before the dates as’: provided under the Act. He also argues that 
| $e ction 34(1) of the Act.1s in the nature ‘of a mandatory provision and 
since the ‘Company has not complied with it, its claim cannot be allowed 
' under ’Section’ 32(1) (iii) of the Act. 

i 39. Since Section 32(1) (iiy of the Act uses the expression ‘written 
‘down value’, Mr. Ray. refers to, Section 43 (6) (b) of the Act, cites the 
cases of (18) Commissioner of- Income-tax, M P., Nagpur and Bhandara, v. 
Straw: Products Ltd reported in 60 ITR 157, (19) Commissioner of Income- 
tax, Bombay City I, v. Dharampur Leather- Co. Ltd, reported in 60 ITR 
165, (20) Straw, Products Ltd. v.- Income- tax ` Officer, “A” Ward, Bhopal & 
ors : , reported i in 68 ÍTR 227, and, (21) Madeva 'Üpendre Sinai v. Union of 
Didia’ & ors, „reported in.98'ITR 209.. and argues that the written down 
-valite of the cylinders was Rs. 1,09,63,754/- inasmuch as no. depreciation 
on: ‘retunable packages i is allowable under the’Act and in any event, since 
no depreciation could be allowed and the Company could not and did not 
claim any- depreciation nor any depreciation -was actually allowed in the 
' earlier years, “jt should bé held that the written. down value of the cylinder s 
was`Rs. 1,09,63,794/-: i 

- 40. Mr.. Pal; on. the other hand, argues that the quantum of the 
written- -down, value ïs a pure question of fact and there being no such 
: finding of the Tribunal this'Court.is not: competent . to hold that Rs 1,09, 
63 ,754/--Was the written: value of. the ‘cylinders and that in any event, the 
question as tò whether this amount was thé written down value of the 
cylinders or not does not fall within the scope and ambıt of Question No. 
1 and accordingly’ the aforesaid cases cited: by Mr: Ray dv not apply to 
the facts-and circumstances of the-instant case before us. 

41. Having noted all the “arguments of the learned counsel on the 
‘second part of question No. 1, we will now take up Question No 2. The 
‘learned’ counsel.for both: the parties submit that this question has not been 
properly framed by the Tribunal and as suggested by them we reframe it 
as follows en š 

' “Whether, on the facts and in the. E of the case, aie 

_ Tribunal: was right in allowing the development rebate of Rs 24,15,622/- 
although there was a- “shortfall of Rs. 34 4,8271- in the development 
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‘rebate reserve account created by the assessee in the accounting year?” 

Briefly speaking, development rebate ıs allowable under Secon 33 of 
the Act subject to the provisions of Section 34(3) (a) of the Act which. 
reads as follows : 


“The deduction referred to in Section 33 shall not be allowed 
unless an amount equal to 75% of the development rebate to be act- 
ually allowed is debited to the profit and loss account of the relevant 
previous year and credited toa reserve account to be utilised by tle 
assessee during the period of eight years next following for the purposeg 

- of the business of the undertaking, other than 
(1) for distribution by way of dividends or profits ; or 
(it) for remittance outside India as profits or for the creation of any 
asset outside India.”’ 


42. There was a shortfall in the development rebate reserve account 


in the accounting year. The Company did not debit the excess amount 
of the earlier years in the profit and loss account of the instant accounting 


year. It also did not credit the said excess amount to the development 


reserve account of this accounting year to make up the said deficiency. 


43. Mr. Ray argues that the rule contained in Section 3413) (a) is 
not inflexible and ıt can be relaxed in appropriate cases and this is one 
of such cases in which it should be relaxed. In this behalf. he cites the 
cases Of (22) West Laikdihi Coal Co. Ltd., v. Commissioner of Income-tax, 
West Bengal II. reported in 87 ITR 501, and, (23) dndian Oil Corporation 
Ltd, v. S. Rajagopalan, Income. tax Officer, Company's Circle I 1}, Bombay 
& ors., reported in 92 ITR 241, and also refers toa portion of Circular 
No. 7 of 1968, (dated 8th .August, 1968), the Circular No 8-P of 1968, 
(dated 17th August, 1968), Circular No. «<6, ‘dated 6th August, 1969) a 
Circular from the case of (24) Tata Iron & Stee. Co. Ltd, v. N.C. Upadh- 
yaya & Anr., reported in 96 ITR t. and a Circular from 102 ITR 90 (In- 
come-tax Circulars) all issued by the Central Board of Direct Taxes. 

44. Hecontends that the said shortfall arose due toa genuine 
mistake on the part of the Company and therefore Rs 24 15,622/- claimed 
by the Company should be allowed in view of the decision of the Bombay 
High Court in the case of Tata Iron & Steel Co. Lid, (supra). 


45 Mr. Ray also argues that the excess amount of the earlier years 
was freezed for eight years under clauses (1) and (i) of Section 34(3) 
(a) of the Act and it could not be debited to the profit and loss account 
of the instant accounting year nor it could be credited to the reserve 
account of this accounting year. In this behalf, he cites the cases of 
West Laikdihi Co: Ltd, (supra), Indian Oil Corporation Ltd, (supra), 
and (25) Commissioner of Income-tax-Madras v. Veeraswami Nainar 
& Ors., reported in 55 ITR 35. But there is nothing in these decisions to 
support his contention. 


13 
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' 46: ` Except in those: cases where the Central Board of Revenue 
or the Eentral - Board of Direct Taxes has relaxed the stringent 
provision of Section 3413) (a) of the Act, there is no merits ım the 
‘aforesaid contentions of Mr. Ray. ‘In the case of (26) Indian Overseas 


` Bank Ltd. v Commissioner of Income-tax, Madras, reported in 77 ITR 


512, the. Supreme Court held that the development rebate is a 
“concession granted but, that concession is made subject to fulfilment of 


7 ecertain requirements” and that: ‘‘entries-in the account books required by 


the proviso are not an idle formality’. The Supreme Court also held 
that “ut is clear from the terms of thé proviso that the transfer to the 
reserve - fund: should be made atthe time of making up the profit and 
loss account”. - 


47. Deves oneni rebate reserve account was not created in the 
aforesaid case and their lordships of the Supreme Court were directly 
concerned with proviso (b) to section 10 (2) (vib) of the Indian Income-tax 
Act. 1922 which i is in parimateria with section 34 (3) (a) of the Income-tax 
Act 1961. Therefore no development rebate under section 33 of the Act 
cari be allowed unless i in terms of Section 34 (3) (a) an amount equal to 

75% of the development rebate to be actully allowed is in fact eredited 
to the reserve account by debeting-it to the proin and loss account of the 
relevant accounting year. 


‘Further, in the aforesaid case of West Laikdthi Coal Co. Ltd, at 
page 510 of the report our Court says this :— 


“The position, therefore, is that. clause (b) of first proviso to 
Section 10 (2) ivib) imposes two conditions The first condition is that 
the assessee must debit his profit and loss account of the’ relevant year 
by an amount equivalent to 75% of the development rebate to be 
actually allowed in that year‘and credit the same to a reserve account. 

‘The second condition is that the assessee can utilise this reserve account 
only for the purpose specified in the Statute.” 


48. Section 210 (1) of the Companies Act, 1956 on joins the Board 
of Directors of a company to place the balance sheet and the profit and 
loss account of the relevant year at the annual general meeting of that 
company. Therefore the profit and loss account ofa company hasto be 
made up before the annual general meeting of that company is actually 
held. 

' 49. The period of eight years mer, id in section 34 (3) (a) of the 
Income-tax Act, 1961 begins to run from the accounting year in which the 
development rebate is actually allowed Therefore it is imperative that 


. an amount.equivalént to 75 per cent of the development rebate to be 


aclually-allowed must be transferred: to the reserve account “at the time of 
making up the profit and loss account.’ ° 


50. The aforesaid judgement of the Supreme Court was considered 
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- by their lordships of the Gujrat High Court in the case of (27) Surat Textile 
Mills Ltd. v.:Commissioner of Income-tax,Gujrat H,reported in 80 IT. R. t, 
in the case of Tata Iron and Steel Co. Ltd, (Supra), their lordships of the 
Bombay High Court have also considered the aforesaid decision of the’ a 
Supreme Court and have differed from their lordships of the Gujarat 
High Court. For the reasons already stated we, however, respectfully 
agree with their loadships of the Gujarat High Court on their views as to > 
what their lordships of the Supreme Court have actually held and with alk 
respect to their lordships of the Bombay High Court we are constrained to , 
say that we are’ not in agreement with them on this point. 
l 51, Weare also in agreement with the decisor of the Gujarat High 
Court in the case of (28) ‘Additional Commissioner of Fncome-tax, Gujarat v. 
Shri Subhlaxmi Mills Ltd, reported in 100 J. T. R. 188, in which it has 
been held.that before any development ‘rebate can be a'lowed as a’ deduc- 
tion, the conditions laid ‘down in Section 34 (3) (a) of the [ncome-tax Act, 
1961 must be fulfilled. 
52.' Two circulars were considered in the case of Tata Iron and ` 
Steel Co. Ltd., (Supra). One of them is dated 16th November 1968 by 
which the Central Board:of Direct Taxes directed the tncome-tax officers 
to allow development rebate on the cost of rolling mills rolls. The other | 
circular is said to be dated 21st November 1958, but itis actually dated, 
lst November 1958: ( see, Central Board, of Revenue: Bulletins, vol. IV, 
1958-59, Part II-pp. 670-71 ), and its relevant portons read as follows :— ’ 
“Point No. (111). Whether any shortfall in the provision for the 
development rebate Teserve can be made good in the next, year and ' 
, Whether rebate will be allowed in. proportion to the provision 
l made : | 
The law provides that no development rebate will be allowed in 
the case of plant and machinery installed on or after’ the ' lst day of 
January, 1958 unless an amount equal to 75% of the development 
` rebate to be actually allowed is credited to a reserve account by debit to 
the profit and.loss account of the relevant year. As such, what is — 
` envisaged in the event of inadequate provision is total disentitlement 
of the development rebate, and not its abatement in proportion to the 
inadequacy of the reserve created. Where such shortfall 1s, therefore 
intentional, there will'be no question of permitting a carry-forward of 
the difference, and the full amount of the development rebate which 
would otherwise be due will be liable to be disallowed. Cases where 
there is no deliberate contravention of this condition, and provision is 
actually made at the prescribed rate ( 75% ) of the development rebate 
allowable according to the assessee’s own bonafide computation, but 
the ‘amount so provided is found by the Income-tax officer at the 
time of the assessment to fall short because the development rebate _ 
actually allowable according tothe Income-tax Officer’s computation 
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» ds larger then, that’ coheed ‘by the assessee, ° owe: stand on a 
` différent footing and will be dealt with sympathetically. In such cuses, 
e the Income-tax Officers have been instructed to-condone genuine defi- 
‘Ciencies subject to the same being. ‘made. good by, the assessee through 
i _ creation of:additional adequate .reserve in ‘the current year’s books 
within the time allowed by the Income-tax; Officer.” 
53. In’ terms of the aforesaid tirculars the, ¿petitioner in that case 
“claimed development rebate for: certain years on the rolling mU rolls after 
e creating, additional . development.. ‘rebate; ‘reseryes by making necessary 


_ Provisions in its accounts for the respective assessment years. The income 
tax Officer, on the basis of the reviged..returns filed. by the ‘petitioner, 


~" 


“ 


allowed the development rebate. for’ those.years: Thereafter; notices under - 


Section ‘154 of the Income-tax. Act. 196!, were: issued and ‘for certain 
years development rebates were withdrawn. 


“84.” The Bombay High Court quashed ' those’ notices and set hates 
the rectification orders:unden Article 226 of:the Constitution by holding 
that there. was no: mistake apparent. from ‘the: records ‘` and that those 
‘shortfalls were due to ‘the’ genuine mistake on the part of the petitioner. 
~ That apart, that case was decided < on special and different facts already 
‘stated and. therefore it does . Not. lend any, assistance to the Company 
RE US. N 


55. Reliance on the other, Circulars: was misplaced ` by Mr. Ray, 
for, they do, not deal with’ the excess” amounts, of the earlier years and the 
shortfalls of the subsequent yéars.. 


'56.; Weare also not impressed by ns contentions in view of the 
second paragraph of Circular (One dated the 14th October 1965 issued 
_ by the . Central Board of Direct Taxes): which provides that if “the 
provision made for the development Tebate- -reserve in the earlier year 
isin excess of. the ‘required - amount, such excéss will not be taken 
into, account 1n determining’ the’ quantum”. of the statutory develop- 
ment: ‘Tebate - reserve -required :-to -be made in any subsequent year. 
It will be necessary to make full provision of 75% of the develop- 
ment- rebate to be actually allowed -in that subsequent year by debiting 
thé amount to: the profit and loss ‘account, of the relevant. previous’ 
_ year- “Itis, however, open for the: assesste.to transfer an earlier excess to 
the development’ rebate account in-the succeeding year for the purpose of 
makin g'up the corresponding reserve in’ that later year.” 

 -1§7.- Having, Consiste the arguments made on behalf of the parties, 
we > opine as follows :— a 


x 7 


“(er An: “CxCESS . amount in the earlier year’s development rebate 
reserve. account is not freezed by Szction 34(3) (a) of the Act in View of 


its clear.” language. ‘~- ©: E . 
(2) Tiie directors of a company are. ‘free to free the said excess 
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amount and after doing so the company by debiting it m the profit and, 
loss account and by crediting it to the development rebate reserve "account 
can make up the shortfall of the accounting year in which the develop- 
ment rebate is actually claimed or allowed. 


(3). Except in those cases in which the Central Board of Revenue 
orithe Central Board of Direct Taxes have relaxed the provisions of 
Section 34/3) (a) of the Act, it must be followed in order to earn the deve-. 
lopment rebate claimed in a particular year. 

58 The shortfall in the development rebate reserve account created ° 
by the Company in the accounting year was not made up by the Company 
by creating an additional reserve or by. debiting the excess amounts of | 
the earlier years in the profit and loss account of the instant accounting 
year and by crediting the same in the development rebate reserve aecount 
of this instant year. - It was not the case of the Company before the 
authorities below that the said shortfall was unintentional or that there 
was a genuine mistake on the part of.the Company in that behalf. It is 
an admitted fact that the Company has not transferred the excess amounts 
of the eartier years in this accounting year for the purposes of making up 
the corresponding reserve. Non-compliance of the provisions of Section 
34(3) (a) of the Act by the Company is also an adinitted fact, 

59. In the premises, we answer question No. 2 as reframed by us 
in the negative and in favour of Revenue. We, however, do not propose 
to make any order as to costs. 


“Pyne, J. : I agree. 


P. R. ; 
[ CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Salil Kumar Datta 
Decision: September 23, 1977 
Sm. Subhasini Debi E a z pis Petitioner 
Versus 
State of West Bengal & Ors. E Respondents* 


i 


West Bengal Land (Requisition and ‘Acquisition) Act (2of (948), 
Sec. 3(1)—Requisition of a portion of a big plot ef land—Description ef 
“such portion should be specific, unambiguous and elearly identifiable— 
Description as ‘middte’ portion of plot is too vague— Reference of plan in 
impugned order, if given—Effect thereof. . 
By an order, the Collector of Hooghly requisitioned a portion ofa 
piece -of land out of plot no. 40 of Mauza, Kalipanda, P.S. Chinsura. 
In the column for description of the specific portion of land thereby 
*Civil Rule No’ 2508 (w) of 1973 
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Tequj sitidhed, ‘it is mentioned as “middle” obviously meaning that the 
middh portion of Plot no. 40 was being requisitioned. The petitioner 
moved ù writ application challenging the impugned order or notice of 
requisition On various grounds and | obtained a Rule. 


. It- was mainly contended that the notice of requisition suffered from 
vagueness as it did not indicate the specific portion which was sought to be 
requisitioned and the „description of the requisitioned land .as ‘“‘middle”’ 
ewithout more did not improve the position. Accordingly, it was sub- 


“mitted that the said notice of requisition should be declared invalid. 


HELD: In the instant case, the impugned - notice. simply mentions 
that the “middle” of ‘the plot measuring an area of about 2} cottahs 
(out ofa plot of land of. 16 cottahs) .is to be requisitioned without 
any further specification and on the basis of ‘such description it is not 
possible to determine which. specific -portion of . the. plot in question was 


_ requisitioned. . It is also not possible for the petitioner to know whether 


her portion of the plot had been affected by the requisition in question. 
Since the Order of requisition takes effect along with the issue of the Order, 
the- description of the land sought to be requisitioned must be specific, 
unambiguous and clearly identifiable. The description as given in the im- 
pugned order in the context of the above premises is too vague and unwork- 
able, * As such the order of. requisition navan been challanged must be 
deemed to be invalid. TO 


‘There are.cases where along with ihe sees a plan is generally kept in 
the , office, of the Collector as it is not always possible to describe an area 
sought to’ be requisitioned. with ‘precision-and in the order of requisition 
which is served on the party it is expressly stated that sucha plan would be 
available for inspection“ at the Collectors office. Any party on service 
of such an order will get the opportunity to inspect the plan and 
to appreciate the extent of.requisition with reference to his plot So far as 
the, instant case is concerned, there is no reference to any plan in the Order 
of requisition. which could otherwise be said to, have caused the defect of 
insufficient description. In that view of the matter there is no escape from the 
conclusion that the impugned order of requisition suffers from a fetal 


‘infirmity. Accordingly the impugned order of requisition ts eee 


` 


`~ 


` Case referred to : 
(1) Pramatha Nath Mukherjee v State Bof West Bengal & Ors., (1966) 


70 CWN 503 ; i 
Mrityunjoy Palit _ aoe ce. Sane ... for the Petitioner 
A. K. -Chakraborty Hee "ee ee ... for the State 
The judgment of the Court was.as follows : — °. 


This Rule-is directed against an order of requisition being No. 2 
dated August 6, 1973 in peaeeee Case ‘No. 1/77/72-73. By this order 
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' the Collector, Hooghly aion ‘039 acres rT, land out of Plat No. 40¢ l 


of Muja Kulihonda, P. S. Chinsura. In the column for description of the 
specific portion of land thereby requisitioned it 'is mentioned “middle”, 

obviously meaning that the middle portion of the plot was requisitioned. 
There is no dispute that the plot No. 40 comprises an’ area of ‘258 acres 


of land and out of this land a specific portion thereof measuring ‘058 acres ` 


was purchased by the petitioner by a registered , Kobala dated October 3, 
1963, for the alleged purpose of building her residence thereon. It was 


. Stated in the petition that a plan ‘for the purpose had already been submi- ° 


tted and she had started ‘taking steps for construction of the house. in 
accordance with the Section 319 of the Bengal Municipal Act (Bengal Act 
XV of 1932) after lapse of statutory period of one month as the ‘Municipa- 
lity neither granted nor refused permission to execute the work. In this 


, State of affairs the petitioner was served with the above requisition order , 


on August 8, 1973. The petitioner took various grounds challenging the 
requisition by filing an application under Article 226 (1) of the Constitu- 


tion and a Rule was issued thereon on August 17, 1973 with an interim ` 


order directing maintenance of ‘status quo as on that date, Mr. Palit, lear- 


ned Advocate appearing for the petitioner states that the petitioner has . 


_been in possession of the land throughout and no further steps have been 
taken. pursuant to the said requisition. Mr. Chakraborty, learned Advocate 
appearing for the State submitted that, according to: Government’s Affida- 


Vit-in-opposition, possession of the plot had already been’ taken: It, how- > 


ever, appears that the Court by an order dated 17.2:66 directed that the 
said Affidavit-in-opposition will not be taken into consideration as it appe 
ars that the said Affidavit was filed when there was no memo of appearance 
on behalf of the respondents. Be that as it may, as we shall consider the 
order of requisition on marits as the question.of possession would be im- 
material in considering the lega! validity of the said order of requisition. 


2. Mr. Palit submitted that the notice was vague and unworkable 
“Inasmuch as it has not been indicated insthe notice as to which portion of 
the plot was sought to be requisitioned.- As we have seen the plot compri- 


sed an area of more or less 16 cottahs out of which a little above 3° 
cottahs of land have been acquired’ by purchase. by the petitioner. The — l 


notice of requisition, it is pointed out suffers from vagueness as it ‘does 
not indicate the specific portion which was sought to. be brought under 
requisition and the description of the requisitioned land as “middle” with- 
out more does not improve the position. Accordingly, the notice should 
be declared invalid. . | 


3, The requisition was made under section 3 of the West Bengal 


Land (Requisition and Acquisition), Act 1948. In (1) P. N. Mukherjee y. 


State of West Bengal, 70 CWN 503, D. Basu, J. struck down a notice of 
requisition under the’same Act on the, ground that the requisition order 
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did not - spétily “the portion of the C. S.. Plot which ‘was Joint 
*to be efequisitioned. ` It ‘was observed - -in “that case: that-the order 
under Sec. 3 of the Act must give , sufficient particulars 20 asto identify 
. the land- to which the order ‘relates: and “since the impugned order, did 
not do so it was invalid, ‘the. description of, the requisitioned, area as 
portion was considered’ as insuff icient. „and: vague. 
` 4. . Intthe case: before-us similar consideration that of the middle of- 
she plot: -would apply also. The. ndtice simply. mentions measuring an area 
of about, 24 cottahs (out ofa 16 cottah plot) isito be requisitioned without 
“any” further specification and on the’ basis of this description it is not possi- 
ble to determine which’ specific portion of the plot was requisitioned. It 
‘is also hot possible’ for the aggrieved party, to know. of her portion of the 
plot was-affected hy the requisition. `: Since the order: of requisition takes 
effect dlong with the issue of the‘ order, the description of the land to 
requigition has.to be specific anambiguous and, clearly identifiable. The 
description in the impugied ordèr'i in the context of the above premises is 
vague and unworkable. and on thé, above - - authority, with’ which I am in 


agreement, the- ‘order of teqnisition being challenged must be deemed as 
invalid. os > ` ; 


S+ Mr. Chakraborty subshitted that a description of the ‘specific 
portion under requisition BS “middle” i is a ‘sufficiently, ‘specific description , 
and should be acceptable. as valid: In my opinion, it is not possible to 
„ hold it so as.the term ‘ ‘middle’ i in the order by: ‘itself without further des- 

cription does not convey any ‘specific portion which could be deemed to 
have been requisitioned under ‘the order. There are cases where along 
with the order a plan js generally kept.in the office of ‘the Collector as it 
ELS not always possible to.describe. an area to be “requisitioned with preci- 
sion andin the order of requisition which is served on the party, it ‘is exp- 
ressly stated that such plan would be’ available for inspection ‘at the office 
of the Collector. . Any. party: on ‘service of the order of the requisition will 
-have the- opportunity to inspect. the plan and a ppreciate the extent of re- 
l quisition. with reference to his plot.” It is conceeded. by ‘Mr. Chakraborty 
` and also stated’ by. Mr. Palit that there is no réference to any plan in the 
order of requisition which could otherwise ‘be ` ‘said to cure the defect of 
insufficient description. ‘In view: of this. position there i is no escape from 
the. conclusion that the- order of requisition suffers from a fatal - -infirmity. 
The rule, accordingly, succeeds and. 18 made. absolute. The impugned order 
i of „requisition is “quashed. There, will be. no order: as' to costs. Let appro- 
priate writs issue, accordingly; . T Š : i 

Mr. Chakraborty- pin that the operation of the order a stayed. 

The’ prayer is refused AA te E a 
o PR.. 7 i | 2 o R Gok. in 9 he 


e 
, + 
r \ yi 1 s e 7 t e 
. ' i t 1 al i = 
h š a ‘ ~ it - + 
1 $ 4 ` 


4860 ' Satish Chandra Kuila v. Kalipada Maity [1977 (2) CLJ 


[ CIVIL REVISIONAL JURISDICT ION ] 
` Before Mr. Justice Pradoyt Kumar Banerjeeiand Mr. Justicg 
Ganendra Nath Ray 


t e 


. Decision : ' October 3, 1977. 4 
Satish Chandra Kuila oe eg Petitioner 
Versus . 
Kalipada Maity & Ors. 7 14 Opposite Parties* 


West Bengal Land Reforms Act | 10 of 1956 ), Sec. 8—Pre-emptioh 
— Ground of vicinage—Obligation of Court to determine valuation of plot, 
sought to be pre-empted— Limitation— Date of accrual of right of 
pre-emption— Whether from date of execution of sale deed or from date of 
' registration of deed—Whether a-part of holding can be pre-empted— 
Whether section 8 is ultravires Art. 14 of Constitation— Effect of inclusion 
of the said Act in Ninth Schedule of Constitution. 


‘On principle, the Court should determine the valuation of land in 
respect of which the order for pre-emption is to be made. 


An order for pre-emption should be made in respect of those plots of 


land which are really contiguous to the plots of land belonging to the 
applicant for pre-emption. The concept of pre-emption on the ground of 
vicinage has been introduced ‘in the West’ Bengal Land Reforms 
Act. Such a concept was not to be found in the Bengal Tenancy Act. 


The limitation for making the application for pre-emption on the 
ground of vieinage will run from the date of registration of the sale-deed 


and not from the date of execution of the said deed because the date 


of registration is the date of accrual of the right of pre-emption... 

It is contended that section 8 of the West Bengal Land Reforms 
Act is ultravires the Constitution of India because the provision 
for ` pre-emption on the ground of vicinage is contrary to Article 14 of 
the Constitution. But the said contention is unacceptable because the said 
Act having beea included in the Ninth Schedule of the Constitution 
of India, the vires of seetion 8 of the West Bengal Land , Reforms Act, 
cannot be challenged thereafter. - 

Cases referred to: 


(1) Surabala Basu v. Rukmini Kanta Barman Ray, (1937) 42 CWN 


288 
(2) Behari Lal Roy v. Pulin Behari Paid, (1934) 38 CWN 654 
(3) . Gosto Behari Das y. Rajabala Dei, an 60 CWN 57. 
Bijitendra Mohan Mitra i. .. for the Petitioner 
Suprakash Banerjee and Samarjit Gupta es “Ya the State Opposite Party 
The judgment of the Court was as follows :— 
Ray, J.: This Rule is directed against the order dated 4th January, 
1971, passed in Pre- -emption Appeal No.’ 1 of 1969 by the learned Munsif, 
*Ciyil Revision Case no. 1005 of 1971 


y 


ine 


197742) mal Satish Chandra Kuila v. Kalipada Maity 48] 


untae reversing ié order passed by the’ Revenue ‘Officer, Contai, in 
Pre-emption Case No. 38 of 1966. -The petitioner .'in the instant rule 1s 
the pre-emptee and the opposite party made an application for pre-emption 
against the petitioner. on the ground of vicinage under section 8 of the 
‘West Bengal Land Reforms Act. It bas been held by the Jearred Munsif 
in disposing of the éaid pre-emption Appeal No. 1. of 1969 that the appli- 
‘cant-held the contiguous plots of lands in ‘respect of the lands sought to be 
‘-opre-empted excepting four plots, namely, plot nos. 565, 665, 662/3330 


, and 661." The said four plots were not contiguous, plots and pre-emption 


wag not allowed in respect of those lands but in respect of other landa the 


application for pre-emption was allowed. 


‘2. Mr. Mitter, learned Advocate appearing fur the petitioner 
‘challenged. this appellate order of pre-emption on four grounds. Mr. 
Mitter firstly contended that the-appellate court having held that all the 
‘tands covered by the document of transfer were not similar and the price 
of such lands also varied, the learned Munsif erred in arbitrarily fixing 
the valuation by taking average price of thé area of the lands in question 
from the total valuation given in the document of transfer. 


3. Mr. Milter contended that it was the duty. of the learned Munsif 


' to precisely determine the valuation of each of the plots in respect of 


which the order.of pre-emption wag to:be passed. It appears to us that 
in the. instant case; the plots of Jands in respect of which the application 
for pre-emption was not allowed were more valuable lands being bemboo 
grove and betel grove and as such by taking an average mean of the total 
price fixed for all the lands ‘in the’ document of transfer, the present 
petitioner has not suffered in any way and there jis no reason to interfere 

with, the order. of the jearned Munsif on that score. But we agree on 
principle: that the court should determine the. valuation of the land in 
respect of which the order for pre-emption should be passed. 


+ 4. Mr. Mitter next contended that the impugned order must also 
fail as partial pre- emption is not permissible in law. Mr. Mitter contended 
‘that aš pre-emption was allowed only_ in respect of some plots excluding 
the aforesaid ‘four plots, the. learned -Munsif was not justified in passing 
the order of pre-emption in respect of a protion of the holding. ‘In such 
circumstances; according to Mr.. Mitter, pre-emption should have been 
allowed in respect ofthe entirety of the lands. It may be pointed out at 
‘this stage that by allowing ‘partial pre-cmption, Mr Méitter’s client has 
not suffered in any'way. On the contrary, such order fcr partial pre-em- 
tion’ excluding the aforesaid four plots has enured to the benefit of the 
petitioner. because ,no ‘order for pre-emption has been passed against him 


.in respect of.the said four.plots.. But apart. from this, it appears: to us 


that on the ground ‘of vicinage. order of pre-emption should be made in 
respect of those plots which really are contiguous to the plots of the 


à 1 2 F ar 
t ni - 4 ~a “ at Los 
wa 


482 > Satish Chandra Kuila y. Kalipada Matty [1977 (2) CLI 


applicant. It is quite evident that the concept -of vicinage is of recent ° 
origin and in the Bengal Tenancy Act such concept was not introduced. 
Mr. Mitter relied on’ two decisions of this court reported in (1) 42 C. 

N. p. 288 and (2) 38 C. W. N. - p. 654 for the aforesaid proposition that 
“ partial pre-emption ja not permissible. in law We may point out that 
such decisions can be clearly distinguished from the facts and circumstances 
of the instant case and apart from anything else, the question of vicinagy 
had not been considered in those decisions inasmuch as the pre-emption 
on the ground of’vicinage was not known in'the Bengal Tenancy Act. 


5. Mr. Mitter next contended that the application for pre-emption 
is barred by limitation. In support of: this contention Mr. Mitter 
pointed out that although the application for pre-emption was made 
within four months from the date of ‘registration ‘of the document 
in question but the execution, of the, said document having been’ 
made earlier, the date of transfer should be deemed to have been made 
: from. the date of execution in view of the provisions of section 47 of the 
Indian Registration-Act. We are unable to i this contention of Mr: 
Mitter. 


6. Mr. Suprakash Banerjee, the learned Advocate, appears for the 
State of West Bengal pursuant to a notice given to the learned Advocate 
General of West Bengal because a challenge was thrown as to the vires of - 
section 8 of the West Bengal Land Reforms Act in so far as pre-emption - 
on.the ground of vicinage was: concerned. Mr. Banerjee has ‘rightly 
pointed out that the limitation will run from the date of the registration 
of the dosument and not from the date of execution of the same and such 
contention was also considered by this court in (3) 60 CWN°57-and it was 
held in the said decision that limitation will run from the date .of regist- 
ration and not from the date of. éxecution of the document. It may also 
be pointed out in this connection that if the proposition that limitation 
will run from the date of. execution of a document and not from its registr- 
ation is accepted to be correct, the right of pre-emption may be easily’ 
defeated by a purchaser by intentionally presenting his document of trans- 
fer for registration after expiry of ‘four months from the date of execution 
ofthe same. , 


7. Mr. Mitter lastly sence that the A E for pre-emp- 
tion is also not maiptainable because the lands sought to be pre-empted 
` do not form'any holding within the definition of the “holding” under the 
West Bengal Land Reforms Act. In this connection Mr. Mitter refers to 
sub-section (6) of section 3 of the West Bengal Land Reforms Act. It has 
been provided for in the said sub-section that holding means land or 
lands held by a raiyat and treated’ as a unit for assessment of revenue. Mr. 
Mitter contended that for becoming a ‘holding’ the land should not only 
be held by a raiyat but the land must be treated as a separate unit for 
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e assessment of: ‘Fevenue. _This contention of Mr. Mitter cannot be accepted 

"hecatise Ahi point was not. taken in the courts ‘below and no evidence was 

led by Mr. Mitter’ 8 client .to show: that-the, lands in question do not form 

any. unit for’ assessment of - revenue. ‘As all the contentions of Mr. Mitter 
fal, this Rule is , discharged but we make’ no order as to costs. 


sgh “Sia AS stated ‘earlier, a notice of the Rule was served on the learned 

í Advocate General ` because a point-was taken in the rule that section 8 i$ 
. ultra vires the ‘Constitution because the provision for pre-emption on the 

e ground of: vicinage-, Was, ‘contrary to’ ‘Article. 14 of the Constitution of 
India. But the said contention cannot. be accepted. inasmuch as it has 

a already been held: ‘by this ‘court "ia earlier ` ‘decisions that the West Bengal 

` Land Reforms: Act having been, ‘included .in the Ninth Schedule of the 
Constitution of’ India, the vires; of section’ 8 of the West Bengal Land 
Reforms Act, cannot be challenged any - futher, A 
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i = mim af CIVIU APPELLATE JURISDICTION po 
S + Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
ea is ee ‘Salil Kumar ‘Datta i 
aa “Decision. : | October 5, 1977 
Director, Enforcèment: Directorate, | m 
i Government of ingia & Ors. ; pa!) le) Appellants 
ae Bd Versus ` l 
‘Saroj Komar Bhotika &: Anr, as “soe 7 ` .Respondents* 
Constitution | of India— Art. 226° as- amended — Maintainability of 
writ -application— Alternative “remedy—42nd' Amendment of Conetitu- 
tion— Directive ‘Principles of siate Polley Riy 'to be dealt with by 
. Court 7 Interpretation. Zot 


The foreign Exchange. Regulation Act (7 of. 1947) — Objects of Act— 
Imposition, of condition by. Aathority , created by Act~Condition having 
' no nexus: with objects of Act is invalid — Exereise of power by Autho- 
rity not. vested in it.by Act in imposing restraint or condition— Condition 
imposed : being ‘for pre-emption- of concentration of economie power 
` within: country. itself — ‘Directive Principles. of State Policy vis-a-vis act 
of Anthority. acting ` under ‘Statute— Courts duty— “Larger Industrial 
Houses’. and , porsons. connected therewith’ ’— Use of such expressions, 
' whether too Yague” aad- indefinite—If conditlon imposed be declared. bad, 
whether. permission granted of Authority is” also bad ie Object remained 
same: in, FER. Act of 1973 — Interpretation. eet ae 


‘Appeal from: Original Order. No: 68 of 1977.. | e 
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° 
The Appeal Court was of the viewed that the present appeal could 


be disposed of by «answering three principal questions: raised on behalf 
of the parties. , The questions are. _ 

(a) Whether the instant application under Article 226 of the 
Constitution is- premature and therefore, non-maintainable 7 


(b), Whether there was any rational and proxinrate nexus between® 


the object of the Foreign Exchange Regulation Act of 1947 or, 1973 and, 


. the condition imposed by the Reserve Bank of India that the shares. 
cannot be sold to larger rndustriaf honses or to persons connected 
therewith ? 


(c) Whether the expressions “larger industrial houses” and “‘per~‘ 


sons connected therewith’ are vague, indefinite. and uncertain 7 


HELD: (a) The present position in law see ns to be that if redress 
can not be had through the law under which the action under challenge is 


proposed to be taken, a Writ application would not be entertained But . 


when the challange is such as cannot be determired by the authority 
appointed to take action, the Writ jurisdiction of the High Court remains 
unimpaired. Therefore in each case the court has to see whether the 
ground on which the challenge is based can be entertained, tried and 
determined by the authority which the Statute has created. If the court 
finds that the authority concerned is incapable of dealing with that ground 
or making any pronouncement upon it, the court would entertain an appli- 
cation for an appropriate writ. 

In the instant case, at least two, of the grounds which respondent No. I has 
raised cannot be gone into by any authority constituted under FERA of 
1947 or 1973 These two grounds are 'i) that there inno nexus between the 
objects of the enactments and the impugned condition, and (ii) the im- 
pugned condition is vagué, uncertain and ambiguous That being so, the 
instant writ application is maintainable in law ) 

Nexus: The foreign Exchange Regulation Act 1947 is a tempor- 
ary Act The Object of this Act is to conserve and direct to the best uses 
of the limited supplies of the country’s foreign exchange and to control 
transactions in foreign exchange, securities and gold 


In 1957. the FERA was put ona permanent basis (Act 39 of 1957) 


and the reason for doing so was sufficiently explained. As India conti - 


nued to be short of foréign exchange it was necessary to ensure that 
- foreign exchange resources were conserved in national interest until it 


was possible to dispense with the exchange control altogether. The. 


1957 ‘Act further made provisions for departmental inquiry and adjudica- 
tion of foreign exchange offences by appropriate authorities Tne whole 
idea was to see that the country’s foreign exchange resources are not 
vested under any circumstances and are properly utilised to advance 
the national interest, Then came the FERA of 1973. Here also, it 
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appears, that one of the purposes of the enactment was to prevent the entry 
gf- foreign capital ‘in the form, of ‘branches and ` concerns -with substan- 
tial non-rèsidential interest. ` The legislature was seeking to prevent lea- 
kage of foreign exchange In other words, the. conservation of foreign 


exchange. -resources and the Proper . utilisation eee has” always been 
and ‘still is, the Lobject of the Act. - 


Thus. the whole object of the Actis‘ to ey and utilise the external 
_ resources of the country for . economic. development. The Act is not con- 
cerned with concentration of eco: omic power’ within the country itself. For 
. fhe prevention of evils. arising ‘out “of” such concentration; OR enactments 
were necessary and were, in fact, made,‘ ` mee ; 


` -It is now well settled ` that' when i an authority exercises a, power con- 
Jerred | by a statute and the exercise of that power is challenged in a court of 
law the authority must show that what has been done has.a rational connec- 
tion with the object. proposed to be achieved 5 y the statute. There must be a 
direct and proximate connection between the condition or restriction imposed 
and the object sought to, be achleved by the Act which confers the’ power to 
impose that condition or restriction- Indirect or far fetched or’ unreal con- 
nection must be struck down. ` In the instant case, it appears that- the imposi- 
tion of the impugned condition has no rational or proximate nexus with the 
object of the enactment which is conservation of our foreign’ exehange, pre- 
vention of frittering away of our foreign exchange-and the protection of our 
foreign trade. interests „in the, matter of earning. foreign exchange: 


- Any step taken for conservation and utilisation of. foreign exchange: 
may be Supported under the FERA. ` But a` Step to” prevent concentration’ of 
économic “power cannot be said to be'a step warranted by the FERA In 
the absence of any'direct or proximate nexus between the impugned’ condition 
and the object of FERA, the condition -must be-siruck down, «>> 


Directive ` Principles of State Policy (asin chapter IV af is Consti- 
tution) may be resorted to in’ making laws. Tf the State or Authority 
falling „within the definition of “State” (Article 12) does something to give 
effect to, the Directive. Principles, the courts would take into. Consideration 
„thé relevant matters ‘and express their opinion in respect thereto. But 
when the authority claims that it has. done something ` under powers con- 
ferred bya particular statute, the court's. duty is: to determine , whether 
such power exists. If the’ court comes . to ‘the conclusion that the: ae com- 
plained of is ` outside, the scope of the statute the auihority,.. responsible for 
the act, can not take shelter under’ the Direct Principles of the State Policy. 
Hence, the ‘Reserve Bank‘of India had’ no “authority under’ the’ FERA of 1947 
‘while granting permission under section: 5(1 Ji, (a )' to impose the condition 
that applications. ‘for ‘purchase of the: shares ‘of OCM from ‘larger. industrial 
houses and persons connected therewith would hot. be considered. 


`The expression: ‘Larger - Industrial Houses’ “does not Suffer gr om: any 
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ambiguity or uncertainty in the world of commerce and industry. On the 
otherhand, it 'has acquired a definite connotation in the busin&s circles. 

' “No shares shall be allotted to any larger industrial house ‘tind 
' persons connected therewith? is the condition imposed. The condition 
means that no share shall be allotted. to any larger industrial 
house and that no share shall be -allotted toa person on whom a larger 


industrial house is in a- position to exercise its influence, that is, the . l 


person who would cast his votes. or ‘behave in the. manner dictated by” a 
larger industrial house. In the instant case, there is no ambiguity in the 
expression ‘‘Persons connected therewith.” That being the position, on the 
facts and in the circumstances of this case the said two expressions are not 
atall vague and uncertain and the entire condition which the RBI had 
imposed was not void, for uncertainty. Still then, inasmuch as the RBI 
had exceeded its power’s in imposing such a condition which had no rational 
direct or proximate conections: with the object of. the FERA. of 1947, the 
condi tion imposed would have to be struck down on that ground alone. 

It is contended that if it be held that the condition aforesaid .is bad, 
then the entire permission granted by RBI wone fail and the ‘transaction 
has to be set aside altogether. 

HELD: It appears thata permission has been gronted by the RBI 
under Section 5(1)(a) of the FERA of 1947 subject to several conditions, 
one of which has been found to'be invalid. The question is’ whether this 
invalid condition can be severed from the other conditions. On the facts and 
n the circumstances of this case, it would be appropriate to sever the im- 


| pugned condition from the other conditions inasmuch as by such severance | 


the other two conditions r remain unaffected. 


| . Cases referred to: 
© (1) Channan Singh vy. Co-operative SOGIENES; Punjab, AIR 1976 SC 
'1821 
(2) Mani Subrat Jain y. State of Hooma & Ors., AIR 1977 SC 276 
(3) Geep Flash E Industries Ltd y. Union of India, AIR 1977 SC 
456 
(4) A’bad Cotton Mfg. Co. y. Union of India, AIR 1977 Gujarat 113. 
(5) Govt. of India y. National Tobacco Co., AIR 1977.AP 250 
(6) Bhagwandas v. Union of India, AIR 196 1 Madras 47 
(7) State of Maharastra y. M. H. George, AIR 1965 SC 722 
(8) S.P. Ghosh. v. Dy. Controller, Reserve Bank of India, AIR. 1964 
Cal 422 ' 
(9) Sodhi Shamsher Singh y. State of Pepsu, AIR 1954 SC 276 
(10) Hamdard Duwakhana y. Union of India, AIR 1960 SC 554 
(11) O° K. Ghosh, y. E. X. Joseph, AIR 1963 SC 812 
(12) Re. H. P. C. Production Ltd., (1962) 2 Weekly Law Reports 51 
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e (13) Sunen & .Remembrancer, Tesal Afairs, W. B. v. Girish 
Kumar, AIR 1975 SC 1030 


“(14) South India Coir Mills v.'Addl. Collector of Customs, AIR, 1976 
'SC 1527 


(15) Dinbai y. Dominion of India, AIR 1951 Bom 72 
Noni Coomar Chakravarti,, Tapas Banerjee, P. K. Mallick 


afd Mukul Lahiri or eG sii for the Appellants 
giddhartha Sankar Roy, Biorarup Gupta sate ae 

and Sudipta Sarkar vas fae ... for Respondent no. I 
Miss Jolly Sett ap ia ... for Respondent no. 2 


The judgment of the Conrt was as follows :—_ 


Mitra, C. J. : This is an appeal from a judgment of T. K. Basu, J. 
delivered on the 18th January, 1977 in an application under Article 226 
of the Constitution challenging a show cause notice dated the 13th 
February, 1975, issued by the Director, Enforcement Directorate Gover- 
nment: of. India and an “order/notice dated: the 14th November, 
1975, which the said Directorate had issued. The learned | Trial 
Judge has allowed the application and directed the issue of a Writ 
inthe nature of mandamus, inter alia, calling upon the respondents to 
recall, cancel and withdraw the said notice dated the 13th February, 
1975 and the said order/notice dated the 14th November, 1975. 


2. On the 20th February, 1970, the Reserve Bank of l iida ( here- 
inafter called “R B.I’ ) issued a Press'Note advising foreign Companies 
proposing to sell their Indian assets to obtain the prior approval of the 
R. B. I. before effecting sale, if repatriation of Sale proceeds ( of more 
than Rs. 10 lacs ) is involved. 


3. On January 7, 1972, the National and Grindlays Bank Ltd., 
University Road, Bombay, applied to the RBI for permission to sell 
25,000 equity, shares held by Ralli International Ltd, London ( hereina- 
fter called “Ralli” ) in Oriental Carpet. Manufacturers (India ) Private 
Ltd., Amritsar (hereinafter referred: to as “OCM” ), Ralli, an United 
Kingdom Company held 100% shares.in OCM, an Indian Company. 

4. The RBI on the 17th March. 1972, communicated to the Bank 
its permission to enable Ralli to ‘sell the shares in OCM. Apart- from 
private placement Of shares in favour of one J.L. Mehra (and his relatives) 
and Unit Trust of India (UTI) and Life Insurance Corporation of India 
(LIC), the RBI directed that 12,250 shares plus such numbers as are not 
taken up by UTI and LIC were to be offered to public through a member 
of a recognised Stock Exchange. Que of the conditions of the permission 
which the RBI granted was : 

“No shares shall be allotted to any larger industrial house and 
persons connected therewith ” ; 


r 


uv 


e 
y 
e 


“ 


488° Director, Enforcement Directorate v S K. Bhotika [1977 (4) CL} 


wo i jo ' j ‘ z . e 
The total sale proceeds of Rs. 61.25 lakhs were directed to be *‘deposited _ 


ina Bank account-and will be allowed to be repatriated” on ‘conditfons 
imposed by thè RBI. 


5. Qn the 30th April, 1972, Messrs Harbans Singh ‘Mehta & Co., 
a firm of brokers, issued an offer for sale ‘on behalf of Rall of 15,000 
fully paid up equity shares held by Ralli in OCM. These shares weregf 
Rs. 100 each and were to be sold at Rs. 245/- per share. Tt was provided 
that applications from non-residents or: their nominees and larger indu¢- 
trial houses and persons connected therewith would not be considered. 
It was provided further that the sellers reserved the right in their sole and 
absolute discretion: to accept or reject any application whether wholly or 
m part, 


' This offer for’sale was published i in two ore newspapers in New 


Delhi on the 3rd May, 1972 l 
6. The respondent, Saroj Kumar Bhotika on May 9, 1972, applied 


_ _ for purchase of 50 shares and remitted to the National and Grindlays 


- Bank Ltd. a sum of Rs 12,250,00. While applying for the shares he made 


- 
- 


was issued to Bhotika' for contravention of section 5(1) of FERA of 1947 


a declaration that he was not a, larger industrial house or a person con- 
nected therewith. Pursuant to this application Harbans Singh Mehta & 
Co. sold 50 shares in OCM to Saroj Kumar Bhotika. Bhottka, it is stated, 
still holds these shares. . 

-7. On the 4th January, 1974, a summons was issued to Bhotika 
under section 40 of the Foreign Exchange Regulation Act (hereinafter 


called ““FERA’’) of 1973 by the Enforcement Directorate, Government of 
India, for his attendance on the 16th January, 1974 and for production of- 


documents to show the source of funds with which investment was made 
for purchase of foreign shares in OCM. ` ve 


Bhotika appeared before the officer concerned on Jangary 14, 1974 


and produced certain documents. 


. 8 On the 13th February, 1975, the capil show cause notice 


for payment of Rs. 12,250.00 to the credit of Ralli,, a person resident out- 
side India, Without the RBI’s sanction and there by rendering himself Irable 


to prosecution - under: ‘section 23(1) of FERA of 1947. _ Bhotika was asked 


to show cause why adjudication proceedings. as contemplated in section 
51 of FERA of 1973 {Section 23D of FERA of 1947) should not be held 
for such contravention. : 


9. Bhotika showed cause on March 18, 1975. He denied that he 

was ċonnected with larger industrial houses. He alleged that the words 
“connected? with larger industrial houses”, had not been defined either in 
FERA or any other law or Statute in force. ‘He also alleged that he made 
payments in-Indian Currency to the Bank and not to the.credit of Ralli. 


N 
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a person resident outside India. His contention was that he had not 
*violated the provisions of Section 5(1) (a) of FERA of 1947. 

10. On the 14th November, 1975, ihe Deputy Director of Enforce- 
ment issued the impugned, order/nouce after considering the cause shown 
to inform Bhotika that adjudication procecdings would be held. He was 
given an opportunity to present himself cither penne or through his 
lawyer or other authorised representative. 


“ Li. - On the 2ist November, 1975, Saroj Kumar Bnotika filed a Writ 
application 10 this Court as aforesaid. A Rule Nis: was issued and an 
anterin injunction was granted. 

The Rule was heard by T. K. Basu, J. By his judgment delivered 
on January 18, 1977, T. K. Basu; J. has made the Rule absolute. His 
Lordship has issued a Writ in the nature of mandamus for inter ala recall 
Caricellation and withdrawal of:the notice dated the 13th February, 1975, 

. and the order/notice dated the 14th November, 1975. This appeal, as we 
have seen, 18 directed against the order of T, K. Basu, J. 


12. Learned Counsel appearing for the parties, have advanced be- 
fore us elaborate arguments ou different points they wanted to raise for 
our Cousiderauiou. lt seems to-us that tois appeal can be disposed of by 
auswerig three principal questions raised on behalf of the parues. These 
questions alc : 

| i. Whether the application under Arucle 226 of the Constitution 
lg premature and, therefore, not muintuinable ? 

2. Whether threre was any rational and proximate nexus between 
the object of FERA of 1947 or, 1973 and the condition imposed by the 
RBI that the shares cannot be sold to larger industrial houses or to 
‘persons connected therewith ? 

. 3. Whether the expressions “larger industrial Houses” and ““per- 
sons connected thereof” ure vague, indefinite and uncertain. 


E 13. On the first question learned Counsel for the appellant, has 
urged before us that the respondent Saroj Kumar Bhotika cannot be said 
to be an aggrieved person at all. No penalty has yet been imposed 

‘on him. He-has merely been served.with a show cause notice and has 
been, given ap opportunity of persona) hearnng by an officer having Jjurisdi- 
cuon over these matiers. Moreover, the Act itself contains elaborate pro- 

| VISTONS: for appeals against any erder that may E passed by the officer 
eras 

_Mr.’ Chakraborty appears. for the appellant, has placed 

strong ah dee on some of the recent decisions of the Supreme Court. In 

(1) Channan Singh v. Co-operative Societies, Punjab, AIR 1976 SC 1821, 

disciplinary proceedings against an employee were dropped by an enquiry 

officer who was not competent lo impose the punishment. The proceed- 

ings were rcvived by the competent officer by issuing a frash show cause 
° < 
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‘ notiee. A Writ petition challenging the revival of the proceedings, the Sup- 
reme Court held, was Premature as no punitive action had yet been taken , 
‘and there was no present grievance which could be ventilated in Court. 

In (2) Mani Subrat Jain v. ‘ State of Hariyana & Ors., AIR 1977 
, S.C. 276, ithas been: observed that a person can be said to be ‘aggrieved 
“only -when a person is denied a legal right by some one who has a legal 


duty to do something or to abstain from doing something. No one can e 


ask: for a mandamus without a legal right. 


In (3) Geep Flash ‘Light Industries Ltd. Vs. Union of India, ATR’ i 


1977 S.C. 456, a notice under Section 131 (3) of ‘the Customs Act, 1962 
‘was challenged. It was a notice for revision of an order for refund. 
There were prayers for issue of appropriate Writs The Supreme Court 
has-held that prayers for Writs in the nature of certiorari and mandamus 
were misconceived. : There was no order either .judicial or quasi-judicial 
which could attract certiorari. No mandamus could go besause there 
was nothing which were required to be done or forborne under the Act. 


The issue of the notice required the parties to represent their case. There 


was no scope for mandamus to’ ‘do.any duty or act under the Statute. A 
writ of prohibition could not be issued for the obvious reason that the 
Central Government had jurisdiction to revise. 


15. Mr. Chakraborty had cited several other decisions of a similar 
nature with a view to contend that where there hag been no excess of 
jurisdiction or no usurpation of jurisdiction or the adjudication proceedings 
` contemplated by the relevant Statute has not been completed a person is 
not entitled to invoke.the’ Writ jurisdiction of the High Court. 


16. There is no diapute about the propositions urged by Mr. Chak- 
ravorty. But in view of the contentions raised before us on behalf of 
the respondent No. 1, we are unable to hold that this Court in the exercise 
of its Writ jurisdiction cannot interfere in this matter provided that the 


Court is satisfied that the grounds urged are of substance. So far as- 


this aspect of the matter is concerned the principal contentions of the 
respondent No. l are: | 


(i) There is no rational and proximate nexus between the object 
of the enactments (i. e. FERA of 1947 or 1973) and the impugned 
condition, namely, that the shares cannot be sold to Jarger industrial 
houses or a person connected therewith. 

(ii) The condition that is imposed must, in order to be valid! be 
clear and-unequivocal and must not be vague, uncertain or ambiguous. 

(iii) Penal.conditions must be strictly construed and in the case of 
any doubt or ambiguity a construction benefiting the citizen has to be ` 
accepted. a Pt f 
O}. At least ‘the first a ‘propositions, could not be urged before. 

the authority or authorities constituted under FERA of 1947 or 1973: 


` 
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e From, this point of view it would not be proper for us to reject this 
application on. the ground that ‘it is i aai and, as such, not 
“maintainable, 


- 18. There have been numerous decisions on this ‘subject. It would be 
enough to refer to a Full Bench decision of the Gujarat High Court delivered 
recently after the Forty Second Amendment to, the Constitution which has 
referred to almost all relevant authorities on this question. The judgment 

e -is reported in . (4) AIR 1977 Gujarat at page 113 ( A’bad Cotton Mfg. Co. 
v. Union of India ). In paragraphs 22 and 23 the Gujarat High Court 
has pointed out that a petitioner cannot be asked to exhaust his alternative 
remedies under a Statute before entertaining a Writ petition where the 
order is a nullity as being ex-facie without jurisdiction or in noncompli- 
ance with the provisions of the’ Statute or the essential principles of justice 
oron any other similar ground. In other words, where the challenge is 
on the ground that the order is an ultra vires order, the question of 
exhausting alternative remedy could hardly : arise. 


19. There is also another Ful] Bench denai of the Andhra 
Pradesh High Court delivered after the Forty Second Amendment. This 
decision js reported in (5) AIR 1977 A P. at page 250 (¢ The Government 
of India & Ors. Vs. The National Tobacco Co. of India Ltd. Calcutta ). 
Commenting on the new Article 226 (1), (b) and (c) the Andhra 
Pradesh High Court in paragraph 29 at page 263 observes : 


“Mere existence of what i is called’ another remedy’ provided 
under the same law for the time being in force cannot always be said 
_ to be aremedy which is capable of giving such redress as is provided 
under sub-clauses (b) or (c), The other-remedy provided under other _ 
law shall not be illusory. That should be real. We may give an 
example to bring home this, aspect. Supposing there is an appeal 
provided against the decision of a particular, authority under a Statute, 
the breach of which is complained of. But if it is manifest 
from the record that the primary authority has acted under the instruc- 
tions or directions of the higher authority, which is also the appellate 
authority, then there is no point in saying that -a Writ petition would 
not be available because there is the other remedy of appeal provided 
under a, Statute or law. In such an event the appeal before 
the Appellate Authority would be meaningless and illusory 
because ‘the appellate authority has already expressed an 
opinion on the point. To refuse to entertain a Writ petition 
on this ground would be opposed to the very spirit of the 
present article 226 in general and sub-clauses (b) and kc) of clause 
(1) and clause (3) m particular. The words ‘any other remedy for 
such redress’ are mene and imeaningful and they clearly bring 
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out the intention of the Parliament that only that ather remedy which 
is truly and really. capable of giving such redress ag is ‘postulated in 

sub-clauses (b) and (c) would be a bar to’ the: ‘Maintainability of the. 
Writ petition. _ Needless to say, that in order to find out whether . 
there is such a bar to the entertainment of a Wnt petition, the .Court 
will have to exemine the facts and circumstances of each case and the 
redressal that’ is sought and the nature of the other remedy that may 
be available under any other law for.the time being in force It is impo- ə 
sible- and undesirable to lay hard and fast rule in this behalf.” 


20. The present position ın law ; seems to be that if redress can , be 
had through the law under which the action under chailenge i is aropo d 
to.be taken, a Writ application would not be entertained. ` But when , the 
challenge is such as cannot be determined by the authority appointed: to 
take action, the Writ jurisdiction of the High Court remains unimpaired. 
In each ‚case the Court has to sze whether the grouad on which. the chall- 
enge ig based can be entertained, tried and determined by the authority 
which the: Statute has created. If the Court finds that the authority: 18 
incapable of dealing with that ground or making any pronouncement upor 
it, the, Court would entertain. an application. for an appropriate Writ. 


In the instant case, as we have already observed, at least two of the 
grounds whieh the respondent No. j has raised cannot be gone nto- by any . 
“authority constituted under the FERA of 1947 ‘or 1973. These iwo 
grounds are (a) that there is no nexus between the objects of the enactments - 
and the impugned ‘condition, and (b) the impugned condition is vague, 
uncertain and, ambiguous. Weare, therefore, of open! that the Appii 
cation was maintainable in law. 


2%. Let us také up the first point, namely, ‘the point of nexus: The 
FERA-of 1947 i is “An Act-to regulate certain payments, dealings i in foréien 
exchange and -securities and the- import and' export of currency and 
bullion.” The preamble is ; “Whereas it is expedient in the economie and 
financial interest of India to provide’for the regulation of certain payments, 
dealings in foreign exchange ang securities and the impor! and export of 
” currency-and bullion ; ; . Hi 


-Itas hereby enacted as follows.:- - 


In the Gazette of ‘India, oth November, 1946, Part y, page 410 
the object and reasons for ‘the, ‘passing of. the Act were published as - 
tOHOWE Ss - ‘ 


“A system of scone sone was set-up in India on the outbreak 
-of war'in September 1939, for the purpose of conserving and directing 
to the -best uses the limited supplies of foreign exchange available. The 
control was. made effective through a Series of rules under the Defence 
-Of India Act, .1939! These rules expired on the 30th September, 


] 
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19469 but Have been retainéd‘in force for another six tiohths under 
thé Emergency Provisions (Contiriuance) Ordinance, 1946. The shor- 
tage of foreign exchange i i8 ‘likely to coritinue in view of the disruption 
of the internal ‘economy of šo many nations, and the intérruption of 
establishéd ‘channels’ of trade. ‘It’ is, therefore, necessary that the 
system of exchangé control sliould be continued in the general inter- 
* est of the country. Also, the adherencé of India to the International 
e ‘Monetary Fund requires hér'to take certain measures. to regiilate tran- 
sactions ‘in foreign exchange in,ordér to fulfil the obligations of mem- 
bership. Legislation -is, therefore, necessary to give the Central 
Government powers to continue to control transactions in foreign 
exchan ge, securities and gold”. 


“The Bill embodies the ‘financial provisions of the Defence of 
India Rulés relatin g to exchange ‘control with certain modifications 
and améhdments which experience over the past six years has shown 
to be desirable. in the interest of clarity and effectiveness, and also certain 
additions such as the section relating to the import of currency and 
gold and the control over the proceeds of the expprts which are essen- 
tially’ exchange control matters, although. administered by the Colléc- 
tor ‚of Customs for practical convenience. The provisions of the Bill 
have been drafted in such a manner that the degree of Testriotions -on 
foreign exchan ige transactions Gan be relaxed or increased by executive 
orders, either genérally or for particular foreign eurrencies,-in accordance 
with the needs of trade and finance or international agreements thus 
ensuring that flights of capital or wild speculation, which proved 80 
itijuriòus to foreign tråde in the period between the two Wars, can 
be immediately controlled.” 

22. From the above statement of objects and reasons it is relevant. 
'" for us note that the object of. the- FERA. of 1947 was to conserve and 
"direct to, the best uses the limited supplies of the country’s foreign ex- . 
change’ and to control transactions in foreign earaenee, securities and 
: gold. 


23. ‘The FERA of 1947 was ‘due tò expire on the 3ist day of 
December, .1957. ‘‘Fhat is why Bill No. 47 ‘of 1957 was introduced into 
Parliament and in the statement of objects and reasons published in the 
Gazette of mace, Kalza gadina Part II, Section 2; pagë 332 it was 
„observed :. l 
“When it (FERA of 1947} Was riei: it was hopéd that the 

World Trade and économic condition would stabilisé themsélves dfter 
- the initial post-war period, but this anticipation has-not been fulfilled. 
India still continues to be short of Foreign Exchange and it* is neces- 
| sary to- ensure that our Foreign Exchange resources are conserved in 
the national interest. The trend of events in this and other countries 
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further indicates that the shortage is likely to continue, for an indefi- 
nite period, and it is difficult to visualise at this stage that in any ° 
foreseeable future it: will be, possible to dispense with the „exchange ` 
control altogether. Another important factor is the development pro- 
gramme under the Second Five Year Plan which compels us to husband 
and utilise our external resources properly. In the circumstances, the 
continuance of the Foreign Exchange Regulation Aet has become 
unavoidable and it has been placed on a permanent footing.” e . 

“The experience gained in the working. of the Foreign Exchange, | 
Regulation Act has brought to light certain, lacunae’ which hamper 
proper administration of the Act and the investigations and the legal 
proceedings thereunder. . This opportunity is, therefore, being taken to 
carry out certain other amendments in the Act with a view tq remove 
the, defects. The most important of those amendments, is the one 
providing for departmental inquiry and adjudication of foreign. 
exchange offences by an authority constituted by Government on the 
lines ‘oft the Sea Customs Act.”. 

24. Here, again, we find that i in 1957 the FERA ‘of 1947 was being: 
put on a permanent basis and the reason for doing so has been sufficiently 
explained. For our ptrposes in this appeal it is significant to note ‘that | 
India continued to be short of foreign exchange it was necessary to ensure 
that foreign exchange resources were conserved in the national interest 
until it was possible to dispense with ‘exchange control altogether. The 
Act was also making provisions for departmental inquiry and adjudica- 
tion of foreign exchange offences by appropriate authorites. The whole 
idea, therefore, was to see that the country’s foreign exchange resources are 
not wasted under any circumstances and are properly utilised to: advance 
our national interest. 

25. For seven years tbe 1947 Act as amended was given a trial. 

On the 30th December, 1964, the President gave his assent to the amend- 

ment Act LV of 1964 for removing certain difficulties which were experi- . 

enced in the working of the 1947 Act; but the main purpose remained 

the same, namely, conservation of foreign exchange and directing foreign 

exchange to the best uses in national interest. 

26. Last of all we have the FERA of 1973. In the statements of 
objects and reasons placed before, the- Lok Sabha on the 29th’ August, ’ 
1972, it is observed :— ’ 

“The Foreign Exchange kerio Act, 1947............Was Origi- 
nally enacted asa temporary measure ; it was placed permanently on 
the Statute Book by Act 39 of 1957, There have been several amend- - 
ments to the Act since then. Inthe light of. the experience gained. 
during the last several years the Directorate of Enforcement and the 
Reserve Bank of India have suggested and Government agreed on the 
need for regulating, among other matters, the entry of foreign capital 
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~in thg fond of branches and concerns ‘With substantial non- resident 
interest in them, the employment: of foreigners in India, etc. The report 
of a. study team appointed by, the Government on the recommendation 
of the Public Accounts: Committee i in the 56th Report of 1968 to study 
| the question of ‘leakage of Foreign Exchange through i Invoice Manipul-’ 
ation’ -was received in June, 1971. The 47th Report of Law Commission . 
e on the’‘Trial and Punishment of Social and Economic ‘Offences’ was 
_ also. received in; April, 1972. These ‘reports have been taken into 
k consideration and the present bill has been drafted with the object of 
' ‘introducing the changes felt necessary for the effective implementation 
OL Government’s policy and removing the difficulties which have been 
experienced in the working of the Act.” - 

_ The, Bill ‘was. referred tó a Joint. Committee of two Houses and was 
me thereafter’ passed. It is now the, FERA of- 1973.. Here . also, it is interes- 
ting to notice that one of the purposes of the enactment was to prevent the 
entry of foreign capital i in the-from of branches. and concerns with substan- 
tial non- residential interest. The legislation ‘was seeking to prevent 
leakage of. foreign exchange. In „other words, conservation óf foreign 
exchange. Tesources and proper utilisation thereof has always been, and 
y “still i is, the object of the Act. > ` 7 l 
27. “The object of ‘the enactment has ` been: discussed ii sail 


ae judicial decisions. ` We shall refer to only, three of them. “In (6) AIR 


1961 Madras, 47 l Bhagwandas Vs. Union of India ) itis stated that the 


z enactment. seeks to preserve rupèe resources against foreign exchange in 


dollars. In (7) AIR 1965.S Ç. 722 at page 739 ( State of Maharastra Vs. 
l M.H: ‘George ) it is stated that the Act is designed to safeguarding and 
conserving. foreign exchange which is esséntial to the economic life of a 
| developing country. In (8) AIR 1964 Cal. 422 £ S P. Ghose Vs. Deputy 
Controller, Reserye > Bank Of India) D.N. Sin ha, J.in paragraph 3 at 
pages | (423 to 424 has set, out an excellent ae ofthe purposes of the 
Act. -D.N: Sinha, J.. says.: l 
ar The’ Foreign Exchange Regulation. Act, 1947 eos is an Act to 
regulate. certain payments, dealings in foreign exchange and securities 
and import and export of currency and bullion. It is permissible to 
lookinto the objects and reasons for passing the'Act. In order to 
discover the background and the evils which it was intended to remedy. 
It is stated i in the objects and’ reasons ‘that a system of exchange control 
a a “was set) up in India on the. outbreak of the second world war, in Septem- 
‘ ber, 1939, ‘for the purpose of conserving and directing to the best uses, 
-the limited supplies of foreign exchange available. Upon the termination 
of ‘the ‘War, it was found that the shortage of foreign exchange was 
likely to continue ‘In view of the disruption of the internal economy of 
“go many nations, and the interruption. of the established ‘channels of 
trade. ~ Legislation was, therefore, neventary to give, the Central 
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Government powers to continue to control all transactions in foreign, 
exchange, securities etc. The original Act was a temporary dne but it 
has been ‘found that India continued to be short of foreign excharwge 
and it was difficult to visualise that in any foreseeable future it will be 
‘ possible to dispense with exchange control altogether. Various Five 
Year Plans have made it necessary to husband and utilise all our exter- 
nal resources, and consequently for thess various reasons the Foreign 
Exchange Regulation Act (hereinafter referred to as the ‘said Act) 
has been placed on a permanent footing. Section 4 of the said Act, 
imposes restrictions in dealing with foreign exchange. It provides that 
- except with the previous general or special permission of the Reserve 
Bank, no person other than an authorised dealer shall deal in foreign 
exchange. Seetion 5 of the said Act puts restrictions on payments. It, 
inter alia, provides that no person in India shall make any payment to, 
-any person resident outside India, save as may be provided in, and in 
accordance with. apy general or special exemption granted conditiona- 
lly or unconditionally by the Reserve Bank. This is a very sweeping 
restriction and it is interesting to. recall the words of Lord Goddard, 
C.J. in Pickett v. Fesq (1949) 2 All England Reporter 705 dealing 
with the corresponding provisions of the English Act, being Exchange ° 
Control Act, 1947: 

‘It raay not generally be known how rigid and farreaching are the 
provisions of the Exchange Control Act, 1947. -It has. been pointed out 
by high authority that if a person. plays a game of cards'in this country 
with a person who does not live in one of the scheduled territories, as 
for instance—an American—and at the end of the game he hands ın 
five shillings which he has lost to him, _ he is really committing an 
offence. I do not suppose that in these circumstances anybody would 
say that a serious offence has been committed or that there would be 
likely to be a presecution but. the Act is Wide enough to cover such a 
case’.” 

28. We have purposely set out the views of Sinha, J. just -to empha- 
sise that the object of the Act was to husband and utilise the external 
resources of the country for economic development. This Act, it appears, 
is not concerned with concentration of economic power within the country | 
itself. For the prevention of evils arising out of such concentration other 
enactments were necessary and were, in | fact, made. We shall refer to them 
in due course. 


29. Let us now examine how the parties befere us had understood - 
why the FERA was enacted, There is an affidavit by Thedavoor Krishna 
Rao Padmanavan affirmed on the 2nd August, 1976, Padmanavan at the 
time of affirming this affidavit was the Joint Controller, Exchange Control 
Department of the Reserve Bank of India. In paragraph 13 of this affidavit 
at page 55 of the Paper Book, Padmanavan has said: 
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al say ’ that-under section 5 (1) (a) of the said Act the Reserve 

Bank has power and necessary authority to see whether the purchase 

and sale transactions were in ‘order from “the exchange angle, whether 

> the amount proposed to” be remitted as the. purchase of shares is 

fair and true yalue of the shares, that there was no excess remittance 

and. that there was no remittance through unauthorised channel. 
All allegations to the contrary are denied.” 


This jaragraph has been affirmed by Padmanavan to be true to his 
knowledge Section 5°(1) (a) of the FERA of 1947 rescribes that save as 
may be provided in and in accordance with any general or special 
exemption from the ‘provisions of ` this sub-section which may be 
granted conditionally or unconditionally by the Reserve Bank, no 
person in, or resident in, ` India ‘shall make any payment to or for 
the credit of any person resident outside India. Padmanavan is right 

when he says that the Reserve Bank has the power and authority to see 
whether purchase and sale transactions were in order from the exchange 
argle ; but the: question is whether in exercising its powers under section 
§ (i) (a) of the FERA of 1947, the Re’erve Bank can impose a condition 
which has nothing to do with the “exchange angle’. Padmanavan himself 
‘has indicated what the Reserve Bank:would erisure before granting permi- 
gsion. The Reserve Bank will ace whether the purchase price is a fair and 
true value of the shares ; whether there is any excess remittance ; or 
whether there is remmittance - through ‘unauthorised channels. These 
are important considerations ‘from the ‘exchange angle’ and from the 
point of view of conservation of foreign exchange ; but we doubt whether 
the Reserve Bank ean assume power for imposing conditions which are 


- nôt linked to conservation or protection of foreign exchange at all. 


It is interesting to note that there is another affidavit by Devi Dayal, 
the Deputy Director of the Enforcement Directorate, Special Unit, 
Cabinet Secretariate of „the Government „of India, affirmed on the 7th 


‘August, 1976. In paragraph. 21 of this ‘affidavit at pages 84-85 of the 


Paper Book Devi Dayal has repeated tho statements of Padmanavan. These 
are admissions by the appropriate authorities as to the object of enacting 


the FÈRA and in making this admission the authorities have correctly 


Ie the powers enjoyed by, the RBI. 


30. The Supreme Court .has repeatedly pointed out that when an 
authority exercises a power conferred by a Statute and the exercise of that 
power is challenged-in a court of law the’ authority miust show that what 
has‘been done has a rational connection: with the object proposed to be 
achieved by the Statute. Thore- must be a direct and proximate. conne- 
ction between the condition or restriction imposed and the object sought 
to be achieved by’ the. Act which confers the power to impose that 
condition or restrictions. Indirect or: farfetched or unreal connection must 


\ 
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be struck down. Moreover the condition imposed must not be yague or. 


` uncertain but definite and certain : ; vide (9) Sedhi Shamsher Singh v.. State > 


l of PEPSU, AIR 1954 SC 276 ; í 10) Hamdard Dawakhana v. Unton of India, 


AIR 1960 SC 554 ; and (11) OK Ghosh v. E. X Joseph, AIR 1963 SC 


812. 


31. We may in connection refer to a decision on the English . 


Exchange Control Act It is a decision of the Chancery Division in (12) re» 
H P C Productions Ltd , reported in (1962) 2 Weekly Law Reports at page 
51. Plouman, J has taken the view that the question of. construction of 
the Exchange Control Act has to be approached in the light of principt’s 
applicable to a Penal Statute The Court has to look at all the surroun- 
ding circumstances and the mischief intended to be remedied. ‘The Court: 
will give effect to the words that have been used in the section but if on 
construing the relevant section of the order there appears any reasonable 


doubts or ambiguity. a‘lenient view has to be adopted. A transaction to. 


be punishable must fall fairly or squarely within the provisions of the Act 
and the order. Plouman, J. has relied on a number ‘of authorities which 
we need not refer to as we have extracted the broad principles that should 
weigh with us. 

32. In the instant case, it seems to us, on application of the principles 


discussed above, that the imposition of the impugned condition has no.. 


rational or proximate nexus with the object of the enactment which is 
conservation of our foreign exchange, prevention of frittering away of our 
foreign exchange and the protection of our ee trade interest in the 
matter of earning foreign exchange. 


33. Mr. Chakraborty, appearing for the appellant, has strongly: 


relied on a recent judgment of.the Supreme Court in the (13) Superintendent 


and Remembrancer, Legal Affairs. West Bengal v. Girish- Kumar, AIR 1975 . 


SC 1030 The Supreme Court was considering the provisions of section 
23 of the FERA of 1947 which deals with “penalty and-procedure” parti- 
cularly those of sub-sections (1) (a) and (1A). In paaerePa 7 at page 
1033 the Supreme Court'has said: 
= “The Preamble provides the key to the general purpose of the 
Act. That purpose is the regulation of eertain payments, ‘dealings in’ 
foreign exchange and securities and’ the import and export of currency 
and bullion in the economic and financial interest of India. The 
general purpose or object of the: Act giver in the preamble may not 
show the specific purpose of the classification made in Section 23(1) (a) 
and Section 23(1A). The Court has, therefore, to ascribe a' purpose to 
‘the statutory classification and co-ordinate the purpose with. the more 


general purpose of the Act and with other relevant Acts and public poli- - 


cies. For achieving this the Court may not only consider the language 
of Section 23 but also other public knowledge about the evil sought 
to be remedied, the prior law, the statement of the, purpose of the 
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change in the prior law and the internal legislative history. When 
the purpose of a challenged classificalion is in doubt, the Courts attıi- 
bute to the'classification the purpose thought to be most probable. 
Instead of asking what purpose or purposes the statute and other 
materials reflect, the Court-may ask what constitutionally permissible 
objective this statute and other relevant materials could plausibly be 


e construed to reflect., The latter approach is the proper one in econo- 


_ mic regulation cases. The decisions dealing with economic regulation 
indicate that Courts have used the concept of ‘purpose’ and ‘similar si-* 
tuations’ in a manner which give considerable Sleeway to the legislature. 
This approach of judicial restraint and presumption of constitutionality 
requires that the legislature is given the benefit of doubt about its 
purpose. How fara court will go in attributing a purpose which 

though perhaps not the most probable‘is at least conceivable and 

which would allow ‘the classificition to stand depends to a certain 
extent upon its imaginative power and its devotion to the theory of 
judicial restraint.” l i 


-, 34.. Mr. Chakraborty invited us to use our imaginative power and 


our devotion to the. theory of Judicial restraint to hold that the RBI had 


imposed the impugned condition to prevent concentration, of ecdnomic 
power. This was the evil sought to be remedied by the condition that 
‘larger industrial houses’ and ‘persons connected therewith’ would not be 


- permitted to purchase the shares. of OCM. Mr. Chakratorty wanted 


us to extend the benefit of doubt to the RBI and uphold the impugned 
condition. | 


35. _ We have considered the preamble to the Act, namely, the 
FERA of 1947 which, as the Supreme Court says, provides the key to 
the general purpose of the Act, We have also been taken through some 
of the relevant provisions of the Act but we have not been able to discover 
any indication in the Aet, express or impliéd, direet or indirect that one 
of the purposes is to prevent concentration of economic power within the 
country. To achieve that purpose Parliament had enacted the Monopolies 
and Restrictive, Trade Practices. Act (LIV of 1969) (hereinafter called 


_“MRTP”) on the: 27th December, 1969.. The preamble to that Act Says 


that itis an Act— . 


_ “to provide that the operation of the economic system does not 
‘result in the concentration of economic power to the common detri- 
ment, for the control of monopolies, for the prohibition of monopo- 
listic and restrictive trade practices and -for matters‘ connected 

, therewith or incidental thereto.” ! ` 


The appellants before us do not contend that the RBI had Imposed any 
condition under the MRTP. The appellants’ contention is that such a 
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| condition could be imposed wader the FERA of 1947, This is 4 genten- 
: tion. We arè unable to uphold. Any stép takeii for consërvation and, 
utilisation of foreign exchange may be supported under the FERA. But 
‘a step to: prevent concentration of economic powér cannot, ja oùt opinion, 
be said.to be à step warranted by the FERA; In the absence of ány 
direct or proximate nexus between the impugned condition and the object 
of FERA, we are of opinion that the condition.’ must be struck down. Mr. è 
Chakraborty referred us to' the Supreme Court’ s observation in (14) South 
India Coir Mills v. The: Additional Collectot ‘of Customs; reportéd io 
AIR 1976 | SC Page 1527 at, page ‘1533. Tae Supreme Court has 
said that in cases of economic offences and specially in relation ‘to 
the law of foreign exchange no leniency in thd quantum of puatshment 
‘is warranted: In the present appeal there i is no charge. of any economic 
offence in relation to foreign exchange. ‘This is not a case of offences 
like smuggling of foreign exchange. The Supreme Court's ` observations, 


t 


therefore” do not appear to be of Félevatice to us to the facts of the 


case. ` 


36. Mr. Chakraborty has also argued before us that the RBI is a l 
State within the meaning of Article 12 of the Constitutioa and in view ` 


of the provisions of Article 36 and Article 39(b) and (c); the RBI had 
imposed” the condition to subserve the common good and to prevent 
coneentration of wealth. ‘a : 
37. Artiolé 39 is in Part IV'óf the Constitution which deals with 
“Directive Principles of State Policies” Article 37 in Part IV provides : 
“the provisions contained in this Part shall not. be-enforceable by any 


Court, , but the principles therein ‘aid down are nevertheless fundamen- ` 


tal in the goverance of the country and it shall be- the duty of thë 
State to apply these principles-in making laws”. z: 


38.: Thė directive principles, thierefore may be Fesorted to in making 
laws. If the State or authority falling within the definition of ` 
State does something to give effect to thé ~ directive principles, 
the Courts- would ‘take into consideration the relevant matters aod 
express their opinions thereon. But whèn the authority claims that it has 
done somthing under powers conferred by a particular Statute, the Court's ` 
duty`is to determine whether such power exists. If the Court comes to 
the conclusion that the Act complained: of is outside the scope of the 
Statuté the Authority, responsible for the Act, cannot take shelter. under 


the Direct Principles of State. Policy, 7 


39. In the premises aforesaid, we hold that the RBI had. no autho- 
rity under the FERA of 1947 while gtanting permission winder section 


5(1)(a) to impese the condition that- applications -for purchase of the ` 


shares of OCM from larger industrial houses . and person connected 
therewith would not be considered. ; - ms 


- 
— 
PNG 


wer 


E 


7 


` 


wngjc Director, Enforcement Directorate v. S. K. Bhotika 50! 
e -40. The ext oii that arises is whether T apresio Target 
industria? houses’ and ‘persons connected therewith’ are vague and indef- 
nife. Counsel for both parties have’ conceded that if it be held that these 
expressions are vague and indefinite, the. condition has to be struck down- 
as ultrq vires and illegal 

41. Mr Siddhartha Sankar Roy, learned Counsel for the respondents, 
has drawn our attention to various provisions of MRTP in order to con- 
‘tend that the expression ‘larger industrial houses’ has not been defined in 
any statute: Inthe MRTP there are definitions of “dominant underta- 
kings ’ (Section 2(d) ), “inter-connected undertakings” (Seetion 2(g) ) and 

“Monopolistic: undertakings” (Section 2 (j); but there is no definition of 
‘larger industrial houses” either im MRTP or any other Act. The expre- 
ssion “larger industrial houses”, according to Mr. Roy, is therefore 
vague.and indefinite. 

l 42. From the masses of evidence placed before us by Mr. Chak- 
ravorty it is clear that the Meaning of the expression ‘larger industrial 
houses’ is well known to the commercial world. In -the ‘Report of the 
Industrial’ Licensing Policy Enquiry Committee’ published by the Govern: 
ment of India in July, 1969, it was stated : 

den We issued a questionaire to all the apex Companies 
ested in the Monopolies Enquiry Commission List of the 75 business 

“STOUpS......... , we ‘decided to limit our ‘own exercise regarding the 

composition of Houses to the 20 top Houses in the list of the Mono- 
polies Enquiry Commission: Each of these, had total assets exceeding 
Rs. 35 crores in 1964. Thes? 20 Houses’ have been classified in our 
- analysis as ‘Larger Industrial Houses’ ........” 
vide page 14, paragraph 2.14. At page “18 in’ paragraph 2.32 of this 
Report a list of 20 Larger Industrial Houses has been set out. Item No. 
5 in thts list is “Birla’., In the appendices volume'I[, page 11-10 to II-17, 
the names of 203 concerns , belon ging to the Birla Group have been publi- 
shed. .._ 

4}, This-report and its id are’ clear indications that the 
commercial world knew since 1969 what was meant by the expression ‘Larger 
Industrial Houses’. Secondly, in the Gazette of India, Extraordinary, 
_Partolk, Section-3, Sub-Section’ tir) dated- the 18th February, 1970, the 
Government of India announced: the ‘appointment , of a commission consi- 
sting of Shri A.K: Sarkar formérly Chief Justice of the Supreme Court of - 
India, in‘ the exercise of powers conferred. by section 3 of the Commissions 
of Inquiry Act, 1952 to inquire into allegations which ` had been made to 
the Government against certain concerns which-had been included by the 
Industrial Licensing Policy EEP Comme’ in the Larger Industrial 

Houses of Birla. 
"+. 4. Another, Notification was ied = the Government of India 
in tke Gazette of India, _ Extraordinary, Part. I, „Section (1), dated the 4th 


` 
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August, 1970, to- make. further.enquiries by Shri A.K. Sarkar i in gespect of 
various alleged irregularities, lapses and improprieties of. Larger Industrjal 
Houses. In schedule ‘D’ to this‘ notification 20 larger nae es houses 
have been named and item: No.’S is ‘Birla’, É 

45. The concept of Larger Industrial Houses has been a ive concept 
since 1969. Our attention has been drawn to ‘Guidelines for ' Industrieg’, 
1975-76 and -1976-77 published by the Government of India "In both the 
Guidelines there are elaborate discussions about ‘Larger Industria] Houses’ 
Which we need not refer, in details in this judgment. 

46. All these publications of the Government ‘of India have 
convinced us that the expression ‘Larger Industrial Houses’ does not sufier 
from any ambiguity or. uncertainty in the world of commerce and indu t. Yy, ' 


On. the other hand it has ee a defi te connotation in business 4 
circles. 


`} 


. 47. We would next take up the poii whether the expression 
‘persons connected therewith’ is vague and uncertain. In the _ Oxford | 
English Dictionary, Vol. II, 1370 edition, the word ‘connected’, we find ir 
has the following meanings :— 

1. Conjoin ; fastened or linked together. 
2. Joined ‘together in order or sequenee (as wordi or ideas) ; 
hence, exhibiting proper sequence and coherence of thought. 
g . 3. Related, associated (in nature of idea), 


4. Of persons : related by ties of. family, intimacy, common 
aims etc. well-connected related to.persons of good positions. 
In the context of: the above meaning we have to-read the condition : 
. “No shares shall be. allotted to any-larger industrial house and . person Z? 
connected therewith”. vide page 70 of the Paper Book. | . TA 


, 48, To us the condition means that'no share shall be allotted toa 
Larger Industrial House and :no share shall be allotted to a person on. 
whom a Larger Industrial House is in a position to exercise its influence. 
In other words, who would cast his votes or behave in the manner dictated | 
by a ‘Larger Industrial House’. In the instant case, therefore, we do not 
find any ambiguity in the expression ‘Persons connected therewith’. .. We 
have before us the affidavit-in-opposition of Devi Dayal, Deputy) Director, 
Enforcement Directorate of Government of. India, affirmed on the. 7th- 
August, 1976. Paragraph 12 of this affidavit.runs thus :— ' 


12. -With reference to allegations contained in paragraph | of the 
petition I deny that the petitioner is not related to or connected with a’ 
larger, industrial house as folsely alleged or at all. I state that Nanda- 
lal Bhotika, Saroj Kumar Bhotika, Sm. Sabitri Devi Bhotika- and ‘Sm. 
Chanda Bhotika ware at all material times and still are the partners 
and/or- interested in. K. C. Day & Sons and other firms which deal with 

. calcium carbide, staple.yarn, cotton yarn, textiles, woolen materials etc, 


aK 
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“8 The said concerns of. the Bhotikas -acted and/or are eaii acting as 
-' dealets in respect of various products: of Birla concerns as stated herein 
n below: and their total-turnover'’ would be more than several lakhs of 


rupées in a year.. ot 


“Devi Daal. has -given the names of seven Birla concerns in this 
„paragraph and has said: I state that the main businesses of the peti- 
. e. tioners are connected with various Companies and firms of Birlas 
a larger. industrial house and more or less they are dependent upon 
the income of the said Companies and firms of the .said’ larger indus- 
trial house. I state that the » ‘petitioner and the said other Bhotikas 
were all interested and intimately connected with larger industrial 
house. I state that the petitioner did not disclose the said fact deli- 
berately and ne the said fact at the time of purchasing i he said 
shares of OCM . soe 


49.’ From the oe disclosed i in this affidavit there is no doubt in 

‘our mind .that Saroj Kumar Bhotika the respondent No. 1 was a person 

connected with a larger industrial house. We are unable to accept the 

contention of Mr. Siddhartha Sankar Roy on the facts and in’ the circums- 

tances of this case that. the two expressions ‘Larger Industrial Houses 

and ‘persons connected therewith’ are vague and uncertain and the entire 

_ condition which the RBI had ’ ‘imposed was void for uncertainty. But 

-we have already held that the RBI had exceeded its powers in imposing 

- this condition as it had no tational, direct or proximate connections with 
the object-of the FERA of 1947. z 


` 50.: Mr. Chakraborty then contends before us that if on any 
ground we hold that the condition aforesaid is bad, the entire permission 
, granted by the RBI would fail and the transaction has to be set aside alto- 
„gether. Mr. Siddhartha Sankar. Roy, on the other hand, has urged that 
the condition aforesaid can be severed from the other conditions and the 
permission granted would stand except that the- impugned condition can- 
not be enforced. Numerous decisions of English Courts were placed before 
us by Counsel for both the parties but we do not propose unnecessarily to 
discuss those cases in details. It .would be enough for our purpose to 
refer to Halsbury’s, Laws of England, 4th Edn., Vol-1 page 29, paragraph. 
25 which runs thus : 


“An order, or other instrument or action may be partly valid and 
partly.invalid. Unless, the invalid part is' inextricably inter-connected 
with the valid, a Court is entitled to set aside or disregard the invalid 
part, leaving the rést intact. The principles by which the Courts ought 

- to.be. guided have, not been clearly expounded, and they may well vary 
according to the context. Jt may be appropriate to sever what is valid 

if the character of what remains is unaffected:' In a number of cases 
invalid conditions annexed to the grant of licences and permits have 


” 
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been held to be vis on the assumption that the licence. -OT seni can), 
properly be allowed ito stand unconditionally. In cases: Invotving the : 
` validity of plannin g conditions the Courts have tended to be.less ready 
to allow a grant of permission, ’ shorn of an invalid condition, to -stand, 
inasmuch as the competent authority might well have declined to grant 
_ unconditional planning permission in the first plate. In such cases it 

| appears that an invalid condition will be severable-from the grant otily 
if it is of a trivial nature or if it is.extraneous to the use'to which lan 
may properly be put, or possibly if ‘a Court - can reasonably ` suppose a 
‘that the authority would.not have refused permission altogether had it 
known that the condition was invalid” 


51. . Thé authorities cited before i us are mostly those ndiented in the 
foot-notes of the above article... In the case of a’ planning permission 
Courts” may ‘be reluctant to sever: an invalid condition from the valid 
conditions. . The Courts may take the view that the competent authority 
might have declined to grant an unconditional planning permission. The 
- Courts may:say that ‘an invalid condition would not be severable unless ‘it © 
is of a trivial nature, or extraneous to the use to which the Jand might be 
properly put. In special cases the Courts may be of opinion that the 
authority would have granted permission without the invalid Condition if it 
knew that the condition could not be legally imposed. But we are here 
not concerned with a planning permission. “We have to deal witha 
‘permission granted by ‘the RBI under section 5 (1) (a) of the FERA of 


1947 subject to ‘several conditions one of which has been found by. us to ` 


be invalid.. Our duty, therefore, is to examine whether the invalid condi- 
tion is inextrieably inter-connected with the valid conditions. ` We have to 
see whether we can disregard the‘invalid condition and leave the rest of 
the conditions intact. Cases vary ‘accerding to.context. In the instant 


case the RBI has imposed conditions in two parts. In the first part there `` 


are, directions as to how 40% of the 25,000 shares are to be disposed of. 
They are to be offered .to Sri’ J. L. Mehra and his relations at not more 


than Rs. 245/- per share subject to certain restrictions. In the second | l 
part there are directions as to how ths balance of 60% of the 25,000 shares . 


are to be disposed of. 2,750 Shares: ‘should be offered to UTI/LIC at Rs. 
245/- per share. The remaining 12,250. shares plus such number as are 
not taken up by the ea should be offered to the public on the follo- 
Wing conditions :— . 


1. ‘There shall be a sale coffer at Rs. 24S /- per ee through a` 
' member of recognised stock exchange. 
2. For the purpose of thé aforesaid offer ‘the haters should 
- convert-itself into a public limited company and: enous seek enlistment” 
with a recognised. stock exchange. 
3.’ No shares shall be allotted to any larger industrial hduse and ` 
' persons connected therewith. 


~ 
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° 52; The third condition has been held by us to be invalid ; but it 
doesnot, especially in thè context of all the conditions which the RBI 
hàs prescribed including the sale to' J. C. Mehra and his relations, appear 
to be inextricably inter-connected with the two’ other conditions which 
are valid. We are, therefore, entitled to set aside or disregard the third 
condition leaving the two other conditions intact. In other words, it is 
appropriate on the facts and in the circumstances of this case to sever the 
third condition from the two other conditions inasmuch as by such severa- 
*nce the other two conditions remain unaffeeted. 

53. . Since the sale has taken place there is.no reason in view of the 

conclusions we have reached to disturb or interfere with the sale. 

_ 54. It has been urged before us that the respondent Saroj Kumar 
Bhétika cannot approbate and reprobate. He has declared in writing that 
he is not connected with a larger industrial house. Now he cannot be 
allowed to say that the condition js illegal. The answer is that there is no 
estoppel against illegality or legal unenforceability vide (15) AIR (1951) 
Bom. p 72 (Diubai v. Dominion of India) at page 77 para 9. 

55. In the result, this appeal is dismissed. The rule is made 
absolute. There will be a Writ in the nature of mandamus directing the 
respondents to the original petition to recall, cancel and withdraw the 
, impugned-fotices dated the 13th February, 1975 and the 14th November, 
1975, Tespéctively and to forbear from giving effect thereto in any manner 
whatsoever.” There will be no order as to costs. . 

Datta, J.: I agree. 
S. P. M. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ganendra Nath Ray . 


Decision : May 19, 1977 


Commissioner, Corporation of Calcutta San ae Petitioner 
| Versus l 
Sailendra Nath Banerjee & Ors. Ss 2 Opposite Parties* 


Calcutta Municipal Act (33 of 1953) Secs, 414 & 414A—Commissio- 
‘ner has discretion to decide whether unauthorised structure shonid be 
demolished or not— Appellate authority has also the same power. 

The point for consideration in the instant case is whether the 
Building Tribunal as constituted under Section 414A of tke Calcutta 
Municipal Act 1951, has jurisdiction to allow unauthorised construction 
© FC. R. No. 2549 of 1974. > 


\ 


r 


506 Commissioner, Corpn. of Cal. v. Sailendra Nath Banerjee [1977(2)CLJ 


to continue in its discretion by bodun a penalty on ‘the owners in o 
respect of the offending structure. 


HELD: . The Commissioner, Corporation of Calcutta, has discretion 
under section 414 to demolish any unauthorised construction or not to demo- 
lish it but such discretion should be exercised quasi-judicially. Seetion 
414A of the Act provides for an appeal against an. order of the Commissioner 


( 


under section 414 (3) of the. Act. The Appellate Authority has also tha 


same power. 
Case referred to: ' 

(1) Purusottam Lalji y. Ratanlal iin AIR 1972 Cal 459 (F.B.) 
Bratendra Narayan Banerjee a en se for the Petitioner 
Rajar Kumar Basu i a ... for the Gaii Parties 1. and 2 

“The judgment af the Court was as follows :— i 


Banerjee, J. : This application is at the instance of the Commissioner, 
Corporation of Calcutta challenging the order passed by the Building Tri- 
bunal. The facts leading to the case is that the opposite parties nos. i 
and 2 are the owners, of the premises in question. The previous owner of 
jhe premises No. 58/1A, Ganesh Chandra Avenue, Calcutta filed a plan. 
for sanction and by B.S. Sanction No. 101 of  District-II issued ‘on 20th: 
February, 1968 the Corporation permitted her to construct a two storeyed 
structure With a staircase room at the 3rd storey at the premises . No. 58/1 
A, Ganesh Chandra Avenue, Calcutta, subject to-demolition of the exist- 
ing structures to provide open spaees as per plan before starting.of the con- 
structions. The Corporation recvived a complaint about the unauthorised 
and illegal construction at the sa d premises No. 58/1A, Ganesh Chandra 
Avenue from the respondent No. 3 and the City Architect, Corporation’ of 
Calcutta, directed the Building Inspector to inspect the site and submit 
a report. The Building Inspector inspected the premises on 29th March, 
1972 and submitted a report with a sketch plan about the unauthorised 
construction. It is stated in the said report that he found a. 6 storeyed 
building with 5‘‘ masonary walls and R.C. columns have been constructed 
without sanction and in deviation of the B.S. No. 10! (II) dated 20th Feb- 
ruary, 1968 as per sketch. In the said report he further pointed out that 

the number of mandatory requirements of Rule 19 of Schedule 16 of the 
' Calcutta Municipal Act was violated. In view of the said report a procee- 
ding under section 414 of-the Calcutta Municipal Act was drawn up and 
notices were delivered on the occupier and the owners of the premises. Ins- 
pite of the notices, neither the owners nor the occupiers appeared. No, 
_cause was shown. The demolition case was fixed for hearing before the, 
Commissioner on 7th July, 1972. The notice of the'said date of hearing 
was served on the complainant- respondent No. 3-and the owners and occ- 
upiers. The respondent No. 1 Sailendra Nath Banerjee received the 
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‘ notice = dadvecsea to’Sm. Nirmala Bala Banerjee, ‘the recorded owner, on 


Sth Julf, 972. -It was brought to the notice. “of the Commissioner that 
$m. Nirmala Banerjee had-died long ago. On‘Tth July, 1972 the case Was 
heard by the Commissioner, Corporation of Calcutta. After hearing of the 


matter the Commissioner passed an order of demolition of the “offending”. 


building. In the méantime Sailendra Nath and Gopinath Banerjee appeared 
as Owners and submitted through their Jawyer that they are ready to pay 
*the: ‘penalty for the unauthorised portion, and they are also ready to demo- 


e lish the’ 5% walls and replace ‘these’ with walls of adequte thickness as 


-required under the rule and there was no infringement of rule 25. The 
Commissioner however: ordered that the certain portion of the unauthori- 
sed. construction will:have 10 be demolished. J t was held, inter alia, that rule 
"25. has’ been ‘violated and the unauthorised construction cannot be allowed 
to continue and should be’ demolished except that construction upto a 
height-of 26 ft. can be permitted sudject to modification of the plan 
after permitting proper set back in. order to comply fully with allthe road 
anglesand of course by paying necessary charges. Thickness of external 
walls ‘below 10” » ‘should also” be ` replaced’ ' by walls of adequate thick- 
Ness as prescribed in the rules. Being aggrieved by the said order of the 
Commissioner, the owners preferred'an appeal under section 414A(3) of 
‘the Calcutta Municipal Act before the Building Tribunal. The Building 
Tribunal in course of disposing of the appeal! affirmed the findings of the 
‘Commissioner regarding ‘the unauthorised construction. The Building 
Tribunal’ also held that the unauthorised construction of 3 to 6 storeyed 
building will stand in exercise of jts discretion under section 414(3) of the 


>, Act on payment.of penalty. and completing, within the time specified. Be- | 


ing-aggrieved by the said. order. the petitioner, Commissioner, Corporation 
of Calcutta filed the present application. , 
u2, Mr. Banerjee on, behalf. of the ‘Corporation contended that the 
‘Building Tribunal has no jurisdiction to direct- the unauthorised constru- 
ction to’ ‘stand on payment of penalty. as: alleged, though the Commissioner 
has the said power. 
~ 3.._Mr: Rajat’ Kumar. Basu on behalf of the respondents nos. 1 and 
2 howev: er contended that he shag’ carried out ‘the order of the Building 
` Tribunal’ and “deposited penalty” imposed | on him. Mr. Basu did not 
argue that the construction of 3 storey ‘to 6 storey. were not unauthorised, 
Thie ‘question for consideration’ in this case is. whether the Building Trib- 
unal has jurisdiction to allow unauthorished construction to continue in its 
discretion by imposing a penalty, on the offendin B. owners in respect, of the 
offending “structure. | 
-4 In’ “the case ‘reported in (1) Bruid Lalji v; Ratan Lal 
Agarwalla, AIR; 1972 Cal. 459, the Full Bench while considerigg the power 
of the Deputy’ Commissioner under section 414 of the ae Municipal 
Act held as follows — o : / 


“ 


1 
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“We must, however, emphasise ie importance of giving some 
indications of the reasons in the order We, therefore, hold tat the 
Commissioner kas a discretion to order demolition or not to ordes- 
demolition even in a case where the construction was unauthorised, 
but that discretion must be used bona fide and on proper materials and’ 
rot on the extranéous- ground, but upon the facts of each particular . 
Case. Having considered the matter from that point of view, it . 
appears to us that we - cannot hold, that the Commissioner has used? -> 
discretion in view of the facts and ‘circumstances of piia ease impro- . 

_ perly' or arbitrarily”. 
Therefore according to the Full Bench judgment, the Coa nee: has 
discretion under section 414 either to demolish the unauthorised corstru- 
ction or not to demolish it but the said discretion must be exercised quasi 
judicially. Section 414A of the Act provides. for an appeal against the 
order made by the Commissioner under section 4143): In our- opinion,- 
the appellate authority. has the same power- If. the. Comm'ssioner has 
the power to exercise the discretion, as has been held by the Full Bench, 
the appellate authority, that is, the Building Tribunal hag the same power. 
5, Inthe circumstances, therefore, the only point urged -by Mr. 

. Banerjee on behalf of the petitioners fails’ and- the rule is naak 
There will be no order as to costs, 

Ray, J. : I agree. 

A.S.G. 


[ CIVIL APPELLATE JURISDICTION ]' | 
Before Mr. Justice Anil Kumar Sen and Mr. Justice . 
Bankim Chandra Ray . : 
. Decision : March 20, 1975 
i Industrial Co. aei LT ‘Appellant 
Versus 
_ Chandi Prosad More- - . a Respondent* 


‘West Bengal Premises Tenancy. Act (12 of 1956), Sec. 17(2)— 
Application under— Three integral and essential elements of sub-sec .(2)—, . 
Absence of an integral element in application under S. 17(2) - Effect 
thereof— Deposit with Rent Controller, when it amounts to payment—Secs. 
21 & 22 of Act—Sees. 19(3) & 17(4) — -Application under sub-seo. (3) not.. 
pressed — Effect thereof. 

a ‘HELD: An.application under section 17(2) of the W.B. Premises ` 
Tenancy Act, must contain the following three essential . elements, ` namely, 
that (i) there must bea dispute raised by the tenant as to the amount of 
rent payable yii) the tenant must, for the purposes of this ‘sub-section | 
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sub-section ` make depòsit of all admitted’ arrears within the time specified 
" stherein, and. (ii) the said - deposit, -if any, `, must be made along with an 
application. praying for determination of the rent payable. by the tenant. 
~The said third elernent-ts.an integral and essential part of the sub-section 
(2) and unless that element is present, the application purported to be under 
section 17(2) can not be considered to be an application under section I7 (2) 


j - ~ Tested on the principles referred ‘to above; _the impugned application 
, -e dated: 12 3.65 filed in the instant case, can hardly be considered to be an 
-` ‘application under section 17(2). Even-if the appellant's suggestion that- in 
-~ ‘the : said application,. the appellant -has- raised a dispute as to the 
amount of rent payable be accepted, still then, there is nothing in the said 
application which can establish any invitation to court to adjudicate on 
_ the dispute and determine the amount payable by the appellant. In clear 
terms it-is.an application. for permisston to deposit -rent fora particular 
month, although an assertion has- been made therein that he was not a defau- 
Iter . as. alleged and that the allegation of default was untrue. Inasmuch 
as the said third element, referred to above, being absent, the said application 
_ can neither be consideréd nor treated as an application under section 17(2). 


The word, ‘default’ in “its legal sense means the failure to perform the 
legal obligation. But for- the- provisions of the West Bengal Premises 
Tenancy Act, 1956, the deposit with the Rent Controller would have been 
no discharge of such an obligation so.-that even normally on such deposit, 
‘the rent would have been in default. To prevent such-a legal effect, the 
Statute, by fiction has rendered such deposit with the Rent Controller to be 
valid discharge of the legal obligation by limiting the same only to such 
deposits as are in consonance with the provisions af sub-sections (1)’and (2) 
of section 22 of the Act That being the position, reading section 22 as a 
whole, it would be legitimate to hold that a deposit with the. Rent Controller, 
-not in consonance with sub-sections (1) and (2) of section 22 would not dis- 

~~ charge the legal obligation for payment of rent to the landlord and as such 
= -the obligation stands- outstanding and in default. Moreover, even in- the 
context of section 22 of the Act, there cannot. be any justifiable ground for 

giving one meaning to the words, ‘may-have. made default? in section 17(1) 

and a different meaning to similar words used in section 13(1) (i), of the Act. 

_ In. the instant case, rents for two particular months were in deposit with 
the Rent Controller but they were found to be invalid deposits. The necessary 
l conélusion which follows from the above proposition is that in order to get pro- 
`- tection under section 17(1 ) in its main part- it is necessary Jor a tenant to re- 
deposit the rents, so invalidly deposited wiih the Rent Controller orat least 
- to raisé a dispute and have an adjudication.under section 17(2) thereof. 
a The dismissal of an~ application’ ‘under section 17(3), When the said 
application had not been pressed by the: plaintiff-landlord, does not constitute 
- any bar either by way of an estoppel or by judgment of the court. 


r 
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Bankim Chandra Dutt and Alok Chakraborty ~.. forthe Appellant . 


Bankim Chandra Banerjee and Sudhindra Kumar Kar ... for the Respondents 


The judgment of the Court was as follows :— 

Sen, J. : This is an appeal under Clause 15 of the Letters Patent. 
It arises out of a second appeal and has been preferred on a certificate 
granted by the learned single Judge whose judgment and decree dated 


June 23, 1971,' is the subject’ matter of challenge in this appeal. The | 


tenant-defendant is the appellant. But the judgment and decree under 
appeal by a learned single Judge of this Court had affirmed a concurrent 
decree for‘eviction of the appellant from the suit premises on the ground 
-of default passed by the two courts below. 

2. In instituting the suit out of which the present appeal arises the 
plaintiff-landlord who is the respondent ‘in thie appeal pleaded the appel- 
lant to be in default in payment of rent since September, 1963 and further 
pleaded that such default being for more than 4 months the appellant 
had forfeited the protection against eviction under the provisions of the 
West Bengal Premises Tenancy Act, 1956. Though such a claim was 
contested at the trial it was found that the rents for the months of Septe- 
mber, October and November, 1963, were deposited with the Rent 
Centroller on December 24, 1963 and that such deposit was made without 
any prior tender to the respondent, the plaintiff-landlord. Necessarily it 
was held that such deposit of rent not being in accordance with law was 


-_ 


invalid deposit and so also all subsequent deposits with the Rent Controller, 


In tho result, the appellant was found to be in default since September, 
1963. With reference to a postal receipt dated December 7, 1963 (Ext. A), 
a specific plea was raised by the appellant that when on that day the rents 
for the aforesaid three months were sent by Money Order to the plaintiff- 
respondent, the said offer must at least be considered to be a valid tender 
of rent for the fnonth of November, 1963, so that deposit of rent made 
on December 24, 1963, should be accepted as valid deposit so far as it 
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relate to the rent forthe month of November, 1963. Sucha plea, how- - 
(over, was rejected by the two courts below og the ground that in the 
e of proof of the refused money order coupon, the postal reeeipt by 
itself would not establish any tender. far less any tender in accordance with 
law when the plaintiff in his evidence had specifically denied that any 
‘such money order was ever tendered to him. Such default in payment 

e of rent having been established and the appellant not having availed him- 

: self of.the protection under -section 17 of the Act the ‘two courts below 

concurrently, decreed the suit. 


3. , Against such concurrent decree the appellant preferred the Second 

Appeal No. 647 of 1967 out of-which the present appeal arises ‘The learned 

Single Judge.accepted and agreed” with the concurrent findings of the two 

courts below to the effect that -the appellant was in default in payment of - 

rent since September, 1963. -The specific plea of the appellant that at least 

x the rènt for the month of November, 1963,. was validly deposited after a 
Í lawful tender referred to herein before was rejected by the learned single 
Judge ona ground additional to the ground on which the courts below 
had Tejected the same. . He held that even assuming that the appellant did 
tender by the money order dated December 7, 1963, the rents for the 
three months, namely, September, October and November, 1963, such 
tender would be no -valid tender even for the month of November, 1963, 
because rents for the three months were- not being sent separately and 
when the same were being sent :together,. the plaintiff landiord could not 
have been made to accept such a ‘money. -order resulting in waiver of the 

. admitted defaults for the months of September and October, 1963. Before 
; the learned.single Judge the point that was urged by the appellant was 
4 with reference to an application filed on behalf ‘of the appellant in the trial 
court on March 12, 1965. It was contended that this application should 

have been considered as an application under. section 17 (2) of the Act 

„and disposed of accordingly and that not having been done the resultant 

e ` procedural regularity haďd'led to the appellant. being denied. the protection 
_ ` under section 17 of the Act. Such a point. was not accepted by the 
learned single J udge. as according. te him the application relied on was 

not an application ` under section- 17(2) of the Act. .In this view, the 

learned. single Judge affirmed the judgment and decree of the courts below. 


~ 


: 4. Mr. Dutt appearing -on behalf of-the appellant had | raised three 
points in support of this appeal.. In the first place he has contended that 
the application dated March 12; 1965, did raise a dispute ds io the rent 
payable and as such should have beén considered as such by thé trjal co- 

_ urt so that non-consideration théreof has ` résulted in material failure of 

justice. According to him the, leafned singlé Judge has misread this appli- 

È _° cation in not holding that in substance it was an application under scctior 
17(2). Secondly, relying on two unreported single Bench decisions of this 


_ 
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‘Court Mr. Dutt has contended that rents deposited with the-Rent Contro- 


ller even if not deposited in accordance with law cannot be considered to- — 


be rents in default within the meaning of section 17 of the Act so that the 
appellant having deposited all current rents in accordance with the second 
part of Section 17(1) is entitled'to the protection. against eviction under 


. section 17(4). Lastly, it has been contended by Mr. Dutt that an applica- 
tion under section 17 (3) of the Aet having been dismissed, though on 


the ground that ‘such an application: had not’ been pressed, it must be? 


gee 


A 


held that the plaintiff is no longer entitled to claim the defendant. to bein ə > 


default in payment of rent. 


5. All -the three points so’ raised . b Mr. Dutt es been 


seriously - contested by Mr. Banerji, the learnéd Advocate for the- 

‘respondent. According to Mr. Banerji on the principles laid ` 
-down- by this Court, the learned single Judge i is correct in his conclusion” `. 
that the appellant’s application ‘dated March 12, 1965, could not have — 


been considered or even treated as an application under section 17(2) of 


the Act. According to him, it was a simple application for permission to l 


deposit the rent for one month, being March, 1965. On tke second point 
raised by Mr. Dutt, Mr. Banerji has challenged the.correctness ofthe un- 
reported single Bench decisions relied-on by Mr. Dutt ` and on the other 


- hand on the Bench decisions of this court he has contended that the appell- . 
ant was rightly considered to be in default in payment of rent even for 


the months for which rents were ‘invalidly deposited with the Rent ‘Cont: 


roller. On the third point, Mr. Banerji’s reply has been that the surrender of ` 


the-application under section 17(3) by the- plaintiff-respondent amounted 
neither to an estoppel nor any bar under a previous. decision pi the court 
on the relevant issue. ss’ ; aa 


- 6. We now proceed to consider the first point raised by Mr. Dutt. 
It is not in dispute-that the summons of the suit was served on the appell- 


ant on February 20, 1965, the appellant appeared on February 27, 1965.° 
The appellant filed an application on March 12, 1965, which had no parti- E 


cular reference to any particular- provision of law. It wasa’ short applica- 
tion wherein it was stated that the plaintiff-landlord having refused _to 
accept amicably rent-since September, 1963 he had been. depositing the 


- rents with the-Rent Controller and that the suit had been filed on an untr- 


- -ue allegation.that he i ig in default in payment. of rent. Only prayer that 


was made in this: -application was that the rent for the month. of March; 


1965, may be permitted to be deposited in court... The.court disposed of - 


this application by giving the appellant necessary permission. and no prot- 
est was raised during the course of the trial that this applieation--had not 


. been correctly. disposed off. It appears that shortly thereafter on April 30, - - 
` 1965, the plafhtiff-respondent filed an application under section -17 (3) pra- ` 


ying for an order striking out the defence on the ground of non-payment 


-~ 
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wof the’ arrears bat ‘ee was. advised net to’ press this a plication: at the hear- 
>` ing ‘for réasons. not disclosed. ' This: application: appears to have been 
dismisged on November 15; 1965; ‘as an application not pressed. 


“72 Fo support hiş contention ‘Mr. Dutt has placed strong - reliance 
on -thë statements. made i in: this application ‘dated- March 12,: 1965. He 
has submitted that when the appellant denied -that he was in default and l 

' fyrther pleaded that the pldintiff’s allegation of: default was untrue, the 
appellant: clearly. raised a dispute over the issue. - According to Mr. Dutt, 
- ‘therefore, such-a dispute -having. bzen- -raised and when such dispute comes 
-within the. scope of section 17 (2), the. trial - court- should have consider- 
l ed this- application ag an application. under section 17 (2) on ‘its substance 
“and. disposed” of accordingly. We are, however, ‘unable to agree with Mr. 
. Dutt on the construction- of this application,” 


,-- ` 87 This Court. in the case of (1). Gurwantrai V. Sananatayn yan Jhun- 
jhunwala, T5 C.W.N 1-372. had . considered the true élerments which go to 
make an. application “under section “17° (2) -of . the. Act. -It ‘was laid 
down that: such an application must have three: elemerits’ namely :— - 
: a). that there must be-a: Ea raised 2 as ‘to the amount A rent pay- 
-able 37 wien. “pies, oe J rr, 
bY. that the tenant -must,, for: they purpose sof this section, anaes deposit 
of all the- admitted arrears within the statutory. period ; and - 
A ©) “that the-said deposits, if any, must be made - along with an appli- 
“ction praying for determination. of. the amou: ‘it of rent payable. 


The third element above referréd to was -eénsidered to be an integral~ 
"and: essential part- of the section and: it was held that unless the said 
“element Is present “the application - cannot: “be considered to-be an appli- 
cation under. section’ 17(2). That was. ‘the. decision which again was based 
on ‘two earlier unreported decisions of this court referred to and relied on 
therein” This decision again and- the: “principles, laid -down therein have 
` been. approved. ‘and ‘followed by two “subsequent decisions of this court in 
-the case of (2y ‘Saroj Kumar Kundu" v. Leena : Saha, ILR ` (1972) 2. Calcutta ° 
*.148"and:(3) Jitendray Chandra - Dey V. ‘Tarak’ “Nath: Mallick, 79 CWN 112. 
-~ The principles: 80 laid- down and. ‘approved by. 80 many Bench. decisions of 
‘this court clearly appears to us to lay down the’ correct principles of law on 
__the:provisions ‘of section - I7 and ón thé terms of section 17(2) we are in 
“respectful agreement with’ the prinċiples šo laid - down. “Tested on the 
.- principles äs aforesaid, the application. dated March. 12, 1965, relied by 
~-Mr. Dutt can hardly be ‘considered.to be an application ‘under section 17 
f . (Qe -Even if -we agree” and accept. Mr. Dut? s suggestion that . in this 
*: application’ thé appellant raised: a dispute. a3'to the amount of rent pay- 
` sable. but there is ‘nothing in“ - this: application: ” which can establish any 
invitation to the court to` adjudicate on ‘the “dispute” and defermine the- 
_ amount. payable. py the E -Ii “elear. terms it was, an application 
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for permission to deposit ihe rent for the month of Mareh, 1965, thougin® 
an assertion was made therein that he is not in default in Saya of ` rent 
and the allegation of default is untrue. It was an application more or lees 
of the same nature as was the application under consideration in 75 CWN 
372 and in any event the third element laid down by this court in the said. 
decision being conspicuously absent this application could neither have beep 
considered nor treated as an application under section 17(2). Therefore, we 
are clearly of the view that the learned single Judge was Tight in his conclu- 
sion that this application could not have been considered as an application 
under section 17(2). The first port raised by Mr: Dutt, therefore, fails 
and is. overuled. 

.9. The second point raised by -Mr. Dutt is somewhat ingeneous. ‘He 
_ has relied upon two unreported decisions of R. N Dutt, J, in the cise 
òf (4) Gayadhar v. Omraolal. Pansari (C.R. 1282/72, disposed of on 
10 8.72) and (5) Kishori Mohan Adhri v. Bankim Behari Ghose(CR 3688/71, 
disposed of on 26 5.72). In both these two decisions,-the learned Judge 
was considering whether section t7(t) imposes any legal obligation on a, 
tenant defendant to-deposit such rents as had already been deposited with 
the Rent Controller but were not valid deposits being not in accordance 
with Jaw. It was held that section 17(1) entails no such obligation. Th: 
words ‘may have made default’ were given a meaning different from ‘the 
words ‘made default’ as in section -13 (1) (i) and it was held that on 
the terms of section 17 (1) the term ‘default’ only’ meant such rent 


7 as had yet not been paid or deposited at all. Relying on these two 


‘decisions Mr. Dutt, has very strongly contended that in the ‘present case 
all the rents having been deposited with the Rent Controller even if such. 


deposits were not valid deposits, the appellant had no legal obligation _ 


to ‘make any further re-deposit of these rents and the current rents having 
been deposited with the court the’ appellant must be considered to have 
discharged his obligation under section 17(4) ṣo that no decree could 
have been passed against him on ground of default in payment:of rent. 

In contésting this- point Mr. Banerji kas-strongly disputed. the correctness 
of the decisions relied on by Mr. Dutt. Giving our anxious consideration 
to the issue we are of the opinion that the correctness of ‘the decisions 


relied on bý Mr. Dutt is open to serious. doubts, for more than one 


reason. First of all it is no fair construction of the terms of the statute in 
“giving two meanings to the same term used in the two sections unless. of ~ 
course the context otherwise impels such a construction. Though the 
learned Judge has arfived at such a construction, in the context of 
section 22 we will presently show that. the said context no where impels 
such a. construction. econdly the jearned Judge was not considering the 
i nna of séction 17(4) and/or the import of the term ‘default’ used ` there- 

In his view the rents invalidly deposited would still remain rents in 
default for the purpose of section 13(1) (i) 80 that such rent -` would be 
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in default also within the meaning of séction 1744) but nonetheless it 
would not be considered as a default for the purpose of section 17(1). 
An argument of the nature now under ‘Consideration by us did. never arise 
~- for consideration before R. N. Dutt, J. and he did not Consider whether 
á tenant without depositing the rent.so in default could yet get the 
benefit’ of section 17(4). Thirdly, R. N. Dutt, J. relied on section 22 (1) as 
the context for the conclusion arrived at by him. He held that when under 
section 2 1).non-comphance with the statutory requirements for the depo- 
sits would lead to the conclusion that they would not be-considered to be 
valid deposits for the purpose of section 13:1) (i).he concluded that the effect 
of the invalidity was limited only to section 13 (1) (i) and-not section 17(1). 
fn our opinion, however, he overlooked section 22(3) of the Act which | 
in clear terms has.Jaid down that only such deposit as would comply with 
_ sub sections (1) and (2)-shall constitute payment of rent and discharge of 
. the’ obligation in law and not otherwise. Default tm the legal sense 
‘means failure to perform the legal obligation. But for the provision of the 
West Bengal Premises Tenancy. :Act, deposit with the Rent Controller 
would have’ been no-discharge of such an obligation so that even on such 
deposit normally the rent would have been in default. To prevent this 
legal effect the statute by fiction had rendered the deposit to be'a valid 
discharge of the legal Obligation but limiting the same only to such depo- 
sits as are in tonsonance with, section, 22(1) and (2). This being the 
_ position. reading section 22 as a whole, it would be legitimate to hold 
that a deposit of rent with the Rent Controller not in- consonance with 
‘section 22 (L) and (2) would not discharge a- legal obligation for payment 
of rent to the landlord and as such, the “obligation. stands outstanding 
and in default. At least, the context provides no justifiable ‘ground for 
giving the words ‘may have made default”? in section 17(1)a different 
meaning than the similar words used in section 13{1) (i). Unfortunately, 
_ RN. Dutt, J. had not considered the two earlier Bench decisions ‘of this 
Court which ` lend support fora construction of the relevant words in 
~ section 17(1) contrary., to the construction put by- ‘him. In the case of ~ 
(5) Ballabhdas Agarwal | Private Limited v: Dalhousie’ Properties Limited, 
reported in 65 CWN 1021 this court held tbat in order that a deposit of 
rent with the Rent Controller. may be valid for the- purpose’ of section 
13(1) (i) it must be so made „within ‘the month following that for which 
the rent was payable upon the refusal of the ‘Telative timely tender, if any, 
- by the landlord and that follows as the ecmbined effect of sections 21] and 
-22. li was further held that the deposits nol in conformity. with the said 


sections 21 and 22-would be invalid depesits with the result that the 
- tenant. looses his statutory protection which might ‘otherwise have been 
available to him. A similar argument as now advanced before us was 
negatived i i their "Lordships O BaRIV ME ap follows : — 


— 
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“Mr. Dasgupta argued that his client could not be considered to 

~ bea defaulter at all, or, at least, for the purposes of section 17 when 
he had actually deposited the rents in question with the. Rent Contro- 
ller, even though there was no due tender of the same to th: landlord 
in time, and he relies on the point upon the decision of Roxburgh, 

J., in B. Biswas v. Phanindra Nath Bagchi, 55 C. W. N. 107. Al 
we need say upon this argumentis that decision, was given under’a 
statute, which was materially different in its relative provisions in that 
there was no specific requirement thereunder that in order to be valid, 


the deposit of rent with the Rent Controller mwt be preceded by a - 


vaild tender of it to the landlord in time, and, further that the defaults 
in question were expressly under the relevant statute, subject to relief 
by subsequent deposit in court within a particular time irrespective of 
the number of defaults, the claim to that relief being absolute and. not 
Hable to be lost or forfeited in case. the default exceeded a particular 
number. The position here, however, is entirely different as, under. 
the relevant statute (The West Bengal Premises Tenancy Act. 1956 ), 
a valid timely tender ( vide section 21 read with section 4) isa condi- 
tion-precedent to the validity of the relative or corresponding deposits 
and all subsequent deposits with the Rent Controller (vide the aforesaid 
section 21) and, further. defaults for 4 months within a period of 
twelve months would be an absolute bar to any claim of relief against 
the same. 
10. Similar is the position with the other Bench decision in the case. 


of (7) Satya v. Suresh, 65 C. W. N. 239. Reference may be made to, 


another Bench decision of this court in the ease of (8) Ganesh Chandra 
Nandi ~v. J. N. Chatterji, 70 C. W.N: 676. In. paragraph 8 of this 
decision it was observed : 

“It is, however, contended TE the ‘appellant that, at the time of 
creation of the tenaney. two months’ rent was kept in deposit with the 
landlord. It is difficult to hold from the terms of document, Ext. A 
produced for the purpose, that the said deposit would be available for 
being credited against the above defauits but, even assuming that such 
credit could be given, the defendant would still be a defaulter for two 
months and as, with regard to these two defaults no step was taken. 
under section I7 of the above Act and no deposit was made under the 
said section, the defendant would loose the protection of the Act by 
reason of section 13 (1) (i) thereof.” 

Rents for those two months referred to above were in deposit with 


the Rent Controller but were considered to be invalid deposit. Thus the | 
necessary conclusion which follows from the above observation is that in - 


- order to get the protection under section 17 (1) in its main part it is nece- 
ssary for a tenant to rerdeposit the rents ~so invalidly deposited with “the 
Rent Controller or at least raise a dispute and have an adjudicati on under 


A. 


aT 
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"ection 17 2) thereof. The two d of R. N. Dutt, ‘J., taking a 
“contrary view of section 17 (1) ‘are, however, not based on consideration 
of these Bench decisions having their relevance to the point at issue, 


Il. Notwithstanding the serious doubt about the correctness of 

. these two decisions relied on by Mr. Dutt, we do not feel it necessary to . 

o © decide finally whether these decisions represent the correct law because of 
e the particulari issue now involved in the.present ease. “The point at issue 
before us is as to whether non-deposit. of rent invalidly deposited with the 

Rent Controller would result forfeiture of the ‘protection under the provisions 

_ of section 17(4). In our opinion, it would:: R.. N. Dutt, J. was not called 
-upon to consider this issue and if the principles laid down by him be exte- 

- nded to support such a contention we would, with great respect, hold that 
-the principles so Jaid down. were. not-correct.. But for reasons already given 
' it is quite established that R. N. Dutt, J. was not called upon to decide an 
issue as now under consideration by. us and the two decisions of his relied 
on by Mr. Dutt, hardly support the contention put forward by Mr. Dutt. 

In this view, the second point raised by Mr. Dutt fails and is overruled. 


| “12. So far-as-the third’ point raised by:-Mr. Dutt is concerned, 
our view, Mr. Banerji is right in his contention’ that dismissal! of the ak 
cation, under, section 17(3), when the said application was not pressed by 
_ the plaintiff-respondent, does not constitute a bar either by way of an esto- 
, ppel or by the judgment of the court. An adjudication on the applicati-' 
. on under section 17 (3) would not haye, furnished any opportunity to the 
'_tenant-appellant to secure any relief against’ eviction for the defaults com- 
: tted. . He looses that protection: because of his own default to comply 
P = with gestion’ 17 (1) or to raise a dispute under section 17 (2). If the appli- 
; | cation under section 17(3) had been pressed, at the worst his defence would ` 
have been struck off. By not pressing the application and by allowing him 
to contest the suit the respondent had not put the appellant to any prejudi- 
O ce. Then again; there having ‘been no decision on the merits as to whether 
z ~^ the appellant was in: .default or not on the application under section 17 (3) 
that decision would not constitute res judicata by interlocutory orders so 
' far as the trial court is concerned and in any event that decision would not 
~ Rave barred the appellate’ court to go into that issue. In the’ circumstan- 

ces, we find little merit in the third contention raised by Mr. Dutt. 


_. 13, As all the contentions raised in support of this appeal fail, the 
apral fails and is dismissed. The, jadgment'and decree of the learned 
- single Judge of this court are affirmed. There will be no order as to costs. 

‘Ray, J: : 1 agree. Po 3 ad ) 
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[ CIVIL APPELLATE J URISDICTION ] „p 2 
Before Mr. Justice Salil Kumar Datta and M r. Justice e 


Ganendra Narqyan Ray 


Decens January 31, 1977 


Kamal Kamar Bose Si i Appellant 


Versus 
Sm. Ashalata Dey & Ors. ` f P Respondents* 


Civil Procedure Code— Sec. 151— Scope of— Exercise of inherent 
powers by court for direction upon defaulting tenant to deporìt arrears of 
rent or damage—Not a fit case fer exercise of such powers by. court. 


Landlord-respondents filed an application in connection with a 
pending Letters Patent Appeal for a direction upon the tenant appellant ' 


to deposit all arrears for damages in respect of the suit properties. The | 
plaintiff-respondents obtained an.ejectment decree against the defendant- 


appellant which was modified in appeal preferred by the tenant. Being 
aggrieved by the modified decree, hoth the parties preferred their res- 
pective Latters Patent appeals to this court. As the tenant stopped 


— y 


payment of rent or damages, the landlords made this application., It , 
has been submitted that such an order can be made by. the court in exercise » 


of powers under ection 151 of the Code of Civil Procedure. 


WELD: The inherent powers of the court under section 151 of the ° 


Code cannot be extended to defeat any provision of law or any substantive 
right conferred by Jaw. The Code has provided for an appeal to higher courts 
and it is nowhere condition under the provisions of the West Bengal Premisgs 


Tenancy Act 1956 or under the Code that unless such amounts are depo-, ` 


sited the appeal would be liable to be dismissed. This substantive 
right of appeal conferred by law cannot be defeated or frustrated by 
the exercise of inherent powers which would thus be contrary to the 
Provisions of law. -Any condition in regard to the deposit, if imposed on the 


tenant .appellant would amount to a clog on the appeal which is not i 


warranted by the provisions of the relevant statute. 
Tt is not a case where the court would be justified in exercising its 


powers under section 151 of the Code and it is not desirable to make an 


inocuous order. Hence, the present application is rejected. 


Cases referred to : 


(1) Monohar Lal Chopra vy. Rai Bahadur Rao Raja Seth Hiralal, AIR ' 


1962 SC 527 
(2) Sibani Rani Dutta v. Balai Chandra Dutta, (1964) 68 CWN 1064 
f3) Smt. Bimala Devi y. Aghore Chandra Mallick, AIR 1975 Cal 
80-(FB) | 
* Application in connection with Latters ee Appeal No. 186 of 1974, 


x 


e Shyama Prosarna Roy Chowdhury and 
` Phani Bhusan Das . aa 


L 
4 


J 
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Jor the Applicant (Respondent) 
Saktinath Mukherjee and 


Nihar Ranjan Chatterjee. | i. for the Opposite Party (Appellant). 
. The judgment of the Court was as follows: :— f 
: Datta, J. : This is an. application by the plaintiffs landlords regpo- 


“ndents for a direction On the tenant appellant to .deposit all arrears of 


damages in respect of the suit premises. The plaintiffs respondents, the 


-petitioners in this application obtained on May 20, 1967 a-decree before 


the trial court for recovery of possession of the suit premises on eviction 
of the defendant therefrom. The said decree was modified on appeal 
in this Court by the learned Judge on June 26, 1973 by a decree for partial 


- eviction. The learned Judge, it is alleged, on concession by the tenant 
_ appellant decreed the suit in respect of the ground-floor and first-floor 
. of the premises leaving the defendant to remain in possession of the 
- other portion of the premises and the monthly rent was apportioned from 


Rs. 85/- to Rs. 40/- in respect of the premises allowed to be retained by 


' the tenant. The tenant defendant however was dissatisfied with the 

judgment and preferred the instant appeal. It has also been stated before 
. us that the landlord has also filed an appeal thereafter against the decree 
` for partial eviction and both the appeals are pending. ` 


2. Mr. Roy Chowdhury, learhed Advocate appearing for the respon- 
dents in this appeal, submitfed that the tenant filed his ‘appeal mala fide 
inspite of his concession before the learned Judge in this Court. He 
further stated that taking advantage of the appeal filed by the landlord 
the tenant has;stopped paying or dépositing any rent or damages in 


‘respect of the suit premises of which he is to be deemed to be in occupa- 


tion and thus liable to pay rent or damages in respect thereof. He accor- 


‘dingly submitted that the appellant should be directed to deposit all arre- 


ars of rent or damages in court: during the pendency of the appeal. Mr. 
Roy Chowdhury submitted that such order could be passed by the court 
in exercise of powers under section 151 of the Civil Procedure Code in 


the interest of justice. He referred to the decision in (1) Manohar Lal 


Chopra v. Rai Bahadur. Rao Raja Seth Hiralal, reported in AIR 1962 SC 


‘527 in which in paragraph 23, the Court has noted that section 151 of the 


Code itself says that nothing in the Code shall be deemed to limit or 
otherwise affect the inherent power of the Court to make orders necessary 
for the ends of ‘justice. The ‘Court further observed that the inherent 
power bad not been conferred upon the court but it is a power inherent 
in the court by- virtue of its duty to do justice between the parties’ before 
it. Mr. Roy Chowdhury also referred ’to the decision in 2) Sibani Rani 
Dutta v. Balai Chandra Dutta, reported in 68 CWN 1064 in which the 
Court observed that there may be extra-ordinary cases when the application 
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of section 151 of the Code may be justified, even though there may 
an alternative remedy. Reliance was also placed on the decision of this 
Court in (3) Smt. Bimla Devi v. Aghore Chandra Mallick, and others ° 


| reported in AIR 1975 Cal. 80 (FB) in which it was observed that there is 


no reason why, specially when, the legislature has in this country taken 
special care to provide for the exercise of special powers to prevent injus- 


tice in special circumstances in the form of Section 151 the court should e 


hesitate to exercise these powers because of their fondness for a formula, 
It was further observed that the Court ought not to take an attitude. 
which would deny to litigants the assistance of the beneficial provisions 
of section 151 of the Civil Procedure Code unless it was compelled to do 
so by a binding authority or principle. Strongly relying on these decisions, 
Mr. Roy Chowdhury submitted that this was a fit case where the court 
should exercise this inherent power under scction 151 of the Code and 
direct the opposite party to deposit or pay all damages payable by him 
in respect of the suit premises. 


3. In this appeal by the tenant defendant, there is no application 
for stay of proceedings in execution. Mr. Roy Chowdhury’s, contention 
is that even if there is no such application in view of the fact that the 
tenant has been or is deemed to be in possession of the suit premises he 
is liable to pay rent or ,damages in respect thereof during the period of 
his occupation. He accordingly cannot be allowed to proceed with his 


i appeal unless he deposited or paid the rent in respect- of the suit 


premises. 


es 


4. We are afraid we are unable to accept this contention of Mr Roy 
Chowdhury. The powers under ‘section 151 of the Code cannot be 
extended to defeat any provision of law or a substantive right conferred by 
law. The Code has provided for an appeal. to higher courts and it is 
nowhere the condition under the West Bengal Premises Tenaney Act, 1956 
or under the Code that unless such amounts are deposited the appeal 
would be liable to be dismissed. This substantive right of appeal conferred 
under the law cannot be defeated or frustrated by exercise of inherent 
powers which would thus be contrary to provisions of law. We may pro- 
fitably refer to the provisions of section 14 (4) of the West Bengal Premises 
Rent Control ( Temporary Provisions ) Act, 1950 which provide that ina 


case for recovery of possession where the suit is contested by a tenant, the — 


tenant on the application of the landlord may be directed to deposit all 
arrears of rent as also current rent within a specified date and in default 


_ the court shall order defence to be struck out and the tenant to .be placed 


in the same position as if he had not defended the claim for ejectment. 
In sub-section (5) of section 14 it is provided that the power given under - 
sub-section (4f may be exercised by courts of appeal with necessary adap- 


‘tation. It could therefore be contended that in a case governed.. by this 


he 


e 


} 
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Act the eourt could order under sub-section (5) ‘that an appeal by the 
tenant would be liable to be dismissed if there was non-compliance with 
the provision -of sub-section (4). We. however do not find any similar 
provision in the-Act of 1956 Act. Any‘condition in regard to deposit, if 

_ imposed on the tenant appellant, | would, ‘in our view, amount to a clog 
“on the. appeal which is not warranted -by the provision of the relevant 

et Atute. B P i 


e 5, It would further appear that problem in this case had arisen 
because of the fact that the landlords had preferred an appeal against the 
' decree for partial ejectment which may not thus be put into execution. 
But ‘for the’ filing vof the appeal. there ‘was no difficulty in executing the 
decree ‘and in such case if the decree was to be put into execution, the 
court.could impose terms on the tenant in granting a stay of execution of 
' such a decree. There is in this case no necessity ' for tenants applying for 
_ Stay of execution of the decree as by reason of their appeal the landlords 
have not to put the decree into execution. Accordingly we cannot saddle 
the defendant appellant with the obligation to deposit the arrears of rent 
or damages on penalty of dismissal `of his appeal. It is not a case where 
the court would be justified in exercising its power under section 151 of 
the Code, and we are not prepared to pass an inocuous order. We there- 
fore, reject the application but feel that in the circumstances the appeal 
should be heard out ‘with utmost expedition. We accordingly direct the 
{enant defendant to ‘file the requisite number of typewritten paper-books - 
' within'a fortnight from date ; in default, the appeal ‘will be placed for 
orders before us. . ots a 


6. We also make it cléar that weare making no ‘observation in 
respect of the landlords-petitioners’ right: to move this Hon’ble Court 
against certain alleged orders passed in §.C.C. Suit No. 555 of 1974 staying 

. , deposits of rents or damages in respect of the suit premises in a suit for 
___Lrecovery of the same-instituted by the landlord: , ` l 

TOC nM Roy chowdhury states that he will also file paper-books in 

- his appeal against the said judgment. If such paper-books are filed, libe- 

rty is given to Mr. Roy Chowdhury to pray for analogous and expedi- 

tious hearing of the appeals. Liberty is given to mention for early hearing 

of the appeal after the paper-books have been filed. 

Ray, J.: LT agree. = 
» PoR: : 
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[ CONSTITUTIONAL WRIT JURISDICTION ] s 
Before Mr. Justice Manas Nath Roy ° 
Decision : August 26, 1977 z 
Bbodhar Mete 2 g | = Petitioner 
Versus. 
Junior Land Reforms Officer & Ors. Sey Respondents* 


Constitution of India— Artiele 226— Writs of Mandamus and Certi- | 
crati—Interference on allegation of threat—Order complained of Bot 
annexed to writ petition—Interference necessary for avoiding mince 
being done to petitioner— Interpretation 

West Bengal Land Reforms Rules 1955— Rule 20A- Settlement of 
land at the disposal of state Government under Sec. 49 of W.B. land 


Reforms Act 1956, 


The petitioner is a landless person. He got settlement of a piece of 
land from the State and is in possession of the same on pay- 
ment of rent. He alleged in his writ petition that his lands have been 
‘recently settled with some other person (Respondent no. 4) by the 
authority concerned cancelling the settlement with him even though he 
is in possession of the lands in question. He therefore challenged in his 
writ petition the threatened action of the authorities concerned 
and obtained a Rule. The petitioner contended that in terms of Rule 
20A of the West Bengal Land Reforms Rules, it was and is obligatory 
on the authorities concerned to make permanent settlemsat of the lands in 
question with him in view of his earlier settlement aforesaid and in fact, 
he had made such an application. It may be mentioned that no order of 
such ' purported settlement with respondent no 4 has been annexed 
to the writ petition and a Rule was obtained in anticipation. 

The first and foremost point which is required to bs considered in 
the instant case is : whether without any order or determination“ being 
annexed to the petition, the High Court can interfere in a writ procee-_ 
ding and the more so only on anticipation. ~- ay 

HELD: The order of Mandamus isa command issuing from the 
High Court and directed to any person, corporation or inferior tribunal, 
requiring him or it to do some particular thing specified in it which apper- 
tains to his or its office and is in the nature of a public duty. The order of 
Certiorari is an order issuing out of the High Court and directed to the 
judge or officer of an inferior tribunal to bring the, proceeding in a cause or 
matter pending before the tribunal into the High Court to be dealt with 
in order to ensure that the applicant for the order may have the more 
sure and spredy justice. 

That being so, the submission that a writ can be issued even without 
annexing the copy of the order complained of should fail. The order or the 


* Civil Rule no, 1395 (w) of 1974 


t 
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_ action or inaction as depicted through the same should ordinarily be the basis 

Jor interference and issue of the Rule. Now, if the Respondents have a legal 

duty to-perform and such performance - iS refused or such refusal can be 

_ ‘found out from their conduct or silence, 'then of course an application for a 

writ of Mandamus can be entertained.. More particular! y such application 

- can be entertained-when the Respondents have‘a positive duty or obligation 
to perform and such duty or obligation has not been fulfilled. 


Thaf being the position, the Rule may, in the instant case, be dis- 
charged without making any interference as no order has admittedly been 
annexed satisfying the above test. But if that-be done, it would possibly 
create injustice so far as the petitioner is concerned Admittedly, the peti- 

i sioner is a landless person and is also a setilee in respect of the piece of land 
in question for which the State Government has accepted rents upto 1379, 
B.S. Since such settlement has been made with him, he can very reasonably 
claim that under Rule 20A of the Rules, the authority concerned should 
consider his claim ‘for necessary permanent settlement. Such consideration 
appears to be absent in this case. When the lands in question are being held 

` by the petitioner as settlee, then in terms of the said Rule 20A, he can very 
‘reasonably claim for consideration of his case and such consideration, not 
having been done, this Rule must succeed on this short point only. Hence the 

Rule is made absolute and certain directions have aise been given. 

7 Case referred to: 


(1) | State of Madhya Pradesh v. ' Bhailal Bhai, AIR 1964 SC 1006 
( 2) Pamidimarri Chanchulaksh v. Estate Abolition Tribunal, Nelore, 
AIR 1972 Andhra Pradesh 1 (F. B.) = 
(3) Gedde Venkatesawararo.v. Government of Andhra Pradesh & Ors. 
AIR 1966 Supreme Court 828 l 
(4) Bengal Immunity Company Limited y. State of Bihar & Ors., AIR 
gag 1955 Supreme. Court 661 
Y ~ 5 ) K. K. Kochunni y. State of Madras. AIR 1959 Supreme Court 725 
Mahammad Sadek Hossein an ... for the Petitioner 
No One > ; .. for the Respondents 
The judgment of f the Court was as follows : — 
' The petitioner, who claims te be a landless person and a sottlee in 
fespect of *53 decimals of land, moved and obtained this Rule against the 
purported action of the respondents to have these lands settled with respo- 


ndent no. 4, Sk. Tinkori, without duly and lawfully ie his settle- 
a 


+ 


` It has been cotended by the -petitioner that on such D as 
ead he duly acted and entered into possession of the lands in 
question and is possessing them as such settle: from the date of settlement. 


~ 
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a 


For, the purpose of establishing the fact of such element and tis posse- 


ssion, ~ the petitioner has made reference to the rent receipts, which have 


been grauted to him upto 1379 B. S. 

3. It has been alleged by him that alf on a sudden i was informe 
that the lands so possessed by him have been settled with the respondent 
no.4, even inspite of the. aforesaid. fact of his possession. It mray be 
mentioned that the petitioner has also ‘contended that in terms of Rufe 


20A of the West Bengal Land Reforms Rules, it was and is obligatory on | 


the part of the respondents concerned to make permanent settlement of the 
lands’ in question with him, in view of his earlier settlement as aforesaid 
and in fact, he has made such an “application. 

4. It may be mentioned that no order of such purported settlement: 
with that the respondent no. 4 has been annexed with the petition and a 
Rule was obtained on anticipation., But one fact is certain that the lands 
in question were previously settled with the petitioner and such settlement 
has not yet been cancelled in accordance with law. 

-5 Although this Rule was made ready as regards service on Sth of 
August, 1975, nobody either appeared for the respondents or opposed the 
prayers as made on filling any opposition or otherwise, while the matter 
was taken up for hearing.’ Thus, the allegations made in the petition 
have gone uncontroverted and without any challenge. 

6. Be that as it may, the first and foremost point which is eoii 
to be considered in this case is, whether without any order or determina- 
tion being annexed with the petition, this court can interfere in a procee- 
ding under Article 226 of the Constitution of India and more $0 only on 
anticipation. 
| 7. In support of his contention'that interference by this court in its 
jurisdiction may be made, when there is a threat to the right of the 
petitioner even without ‘the relevant order being annexed Mr. Sadik 
Hossein. the learned - Advocate for the petitioner, first referred to the 
determination of the Supreme Court in the case’ of (1) State of Madhya; 
Pradesh v. Bhailal Bhai, ‘A.J. R. 1964, S. C. 1006. In that case sales tax 
was assessed and paid by the dealer concerned and after such payment, 


the basis of the assessment as made, was declared by competent court to. 


be invalid in law and consequently it was found that the payment of tax 
was made under mistake within Section 72 of the Contract‘Act and so the 
authority to whom such paymeut was made on the said mistake, was in 
law required to repay the same. It has been observed by the Supreme 
Court that the High Court has, in exercise of its jurisdiction under 
Article 226, power for purpose of enforcement of fundamental rights 
and statutory rights and to give consequential relief by ordering repayment 
of money re&lised by such authority without the authority of'law. It has 
further been -observed that where a person comes to the court for relief 
under Article 226 on the allegation that he has been assessed to tax under 
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a ‘void TT ind ce paid’ under a mistake i is entitled to get it back ` 
amd that too-when the court ‘finds favour. with the submissions relating to 
the points as referred to hereinbefore, - “there 18 also no limitation fixed for 
= such prayers be made..." The determination as made in the case as referred 
to hereinbefore, thus in my view , :would‘not be enough for holding that 
this court in its writ jurisdiction can interefere even without the impugned 
' Ordêr being annexed. -That apart, reference was made by the learned 
¢ Advocate to the case of (2) Pamidimarri Chanchulaksh v. Estate Abolition 
Tribunal, Nelore, A. L R: 1972 Andhra Pradesh (Full Bench) 1. In that 
case, it has been observed that â person who seeks to file a petition under 
- Artiele 226 should -be one who has a personal or individual right in the 
subject matter of the petition. A personal right need not be in respect of 
‘a proprietary ‘interest ; it can also “relate to an interest of a trustee. That 
apart, in exceptional cases as the cases may. “ordinarily” indicate, a 
- ` ‘person who has been. prejudicially affected by.an act or omission of an 
authority, can file a writ-petition even though he has no proprietary or even 
fiduciary interest in the. subject. mitter thereof. The said determination 
` has, admittedly, been made- on the- basis of the determination of the 
- Supreme Court in the case of (3) Gedde Venkatesawararao v. Government 
of Andhra Pradesh & Ors. A I: R..1966-Supreme Court 828, wherein it 
has been observed that the existence of the legal right which is alleged to 
- have been infringed is similary- a condition precedent to. the maintenance 
of an application under -Article 226, "where the application has been 
_ brought for the enforcement of-a non-fundamental right. Such legal right 
- may be coiistitutional-or statutory right, which, however, need not bea 
ik properielary interest. 
S -8. Apart from the cases as. srenti to Hiersiahietors it would appear 
z from a reference to the case of (4) Bengal Immunity Company Limited v. 
State: of “Bihar & Ors., A. L Re! 1955 - Supreme Court 661 and (5) 
K. K.:Kochunni -v- State of Madras, A.J. R. 1959 Supreme Court 725 
~ that at application under Article 226 can be presented not only after the 
licants’ legal. rights have -been invaded already but also while they 
K been threatened with-an immediate -peril. . In the case of Bengal 
E S E Company Ltd. -v~ State .of Bihar _(supra).,- a notice under the 
Sale Tax Ast calling upon the company to- forthwith get it registered 
€ dealer and to-submit a return and to" deposit tax in a Treasury in 
7 f was under consideration ard it has been observed that such direction 
would have placed upon the ‘company considerable hardship, harassment 
‘and liability’ which, -if the act "was void under Article 265 read with 
Article 286 of the Constitution.” In. the other case of K K. Kochunnt v. 
State of Madras (supra)- it has been “held that the Supreme Court 
- cannot decline to entertain a petition under Article 32, as the right to 
4 = movethe Supreme Court by appropriate proceedings for the enforcement 
. of the right conferred by Part II of the Constitution is itself a guaranteed 
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right and as such the mere existance of an adequate alternative legal reme- 
dy cannot per se be a good. and sufficient ground for throwing out a 
petition under: Article. 32, if -the existance of a fundamental right and a 
breach, actual or threatened, of such right is alleged and is prima-facie 
established-on the petition. Thus, the cases as referred to hereindefore, 
would not even be enough for holding that- without annexing the cop? . 
of the impugned order or in anticipation only, a writ can goas the facts. 
in these cases were distinct and different from the-facts of the present one 
and more particularly when, the interference-in those cases. were made on 
the happening of something, viz., the declaration of void nature of the 
present Act or the actions taken thereunder and the more so when in the . 
‘instant case there is no such happening. The determination as referred to 
hereinbefore have not, in my view, laid down the absolute proposition 
-that writ can go without annexing the copy of the order or on anticipation, - 
-as in the in the instant case. Such anticipatory order is available under the 
Criminal Procedure.Code on amendment. that there is no suck provision 
in the. Constitution.. The anticipatory orders under the said Code helps 
the persons concerned or entitle them to avoid arrest and harassment 
from future arrest, viz., for the safeguard of his personal liberty.: The 
Constitution of India, no doubt, guardntees personal rights, liberties and 
freedom in terms of ‘Part III but that- has not specifically guaranteed 
protection of such rights on anticipation. -The order of Mandamus js, in 
ferce, a command issuing from the High Court and directed to any-person, 
Corporation or inferior tribunal, requiring him or it to do some parti- 
cular thing specified in it which appertains to his or its office and is in the 
‘nature of public duty. The order of Certiorari is an order issuing out of 
'. the High-Court and directed to the Judge or Officer of an inferior tribunal 
to bring proceedings in a cause or matter pending before the tribunal into 
the High Court to be dealt with in order to ensure that the applicant for 
the order may have the more sure and. speedy justicé. -I have mentioned 
about the writ of or writs in the nature of Mandamus and Certiorari 
and not in respect ‘of other’ writs as the petitioner has prayed for 
writs only. Thus, Iam of the view that the submissions as made by 
Sadik Hossein, the learned Advocate for the petitioner, viz., a writ tan be 
issued even Without annexing.the copy of the order, ‘should fail. The 
ordér or the action or inaction as depicted through the same should 
ordinarily be the basis for interference and issuance of the Rule. 

9. In view of the above, if the Respondents have a legal duty to 
perform and such performanee is refused or such refusal can be found out 
from thefr conduct or silence, then of course an application for a writ 
of Mandamus can be entertained. More particularly such application can 
be entertained when the Respondent have a positive duty or obligation 
` and such duty or obligation has not been fulfilled. 
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Act. Section 8(1){b) of the W. B. Act II of 1948 provides that in case of 
disagreement about the payment of compensation, reference. may be made 
to the décision of the court and under section 8(2) proviso provides for the 
Iinitation for making the reference. The application of the principle 
regarding the application of the Land Acquisition Act mutatis mutandis 


` will also bring in the provisions of section 18 in fell including the proviso 


which attracts section 12(2) of the Land Acquisition Act. That being the 
position, the provision for notice as provided in section 12(2} and the limi- 
gation for making reference under section I8 of the Land Acquisition Act 


” will also apply in the matter of reference under section 8 of the West Bengal 


Act H of 1948. If section 18(2) is made applicable, the period of limitation 
as contained in section 18(2) read with section 12(2) of the Land Acquisition 
Act must also -apply. Therefore there is no merit in the contention referred 
to above. Applying the principles referred to above, it appears that the 
impugned references were barred by limitation. 

The reference being time barred, the proceeding for reference is without 
jurisdiction and the references should be rejected in limine _ 
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Nirmal Chandra. Chakraborty and Nani Gopal Das... for the Appellant 
Amarendta Nath Gupta and Sailendra Bhusan Bakshi ... for the Respondent 

The jadgment of the Court was as follows :— 

Banerjee J.: This appeal at the instance of the State Govenmiett 
arises out of an application under section 8(1){a) of West Bengal Act II of 
1948 read with section [8 of the Land Acquisition Act. The respondents had 
filed cross-objections in all these appeals. Ramkali Bhattacharjee (Appeal 
No. 338 of 1958), Rampada Chatterji (Appeal No. 339 of 1958) and Jatin- 


- dra Nath Sarkar (Appeal No. 340 of 1958) being aggrieved by the awards 


of compensation made applications under section 8(1){a) of*Act II of 1948 
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read with section 18 of the Land Acquisition Act. The claim for compen- > 
sation arose in this case for the purpose of Assam Rail Link Project. Ae 
considerable portion of land lying in.the town of Siliguri was acqtfired by 
the Government under Act II of 1948. In appeal No. 338 ‘of 1958,1.98 
acres of Rupni land was acquired. The award has been made in respect 
thereof to the extent of Rs. 5,900/-. Notice of award unger section 12(2) 
of Act I of 1894 was-served on Ramkali Bhattacharjee on 6th February, 
1951. Application únder section 8(1)(a) of the Aet for reference was filed om A 
7th September, 1951 claiming the value of the land at the rate of not less `’ 
that Rs. 2000/-per cottah. In appeat No. 339 of 1958 the notice undere ` 
section 12(2) of the Land Acquisition Act was served on 6th February, l 
195!. and the reference -was filed on 7th September, 1951. In so far as 
the F.A. 340 of 1958 is concerned it appears -that the notice was served - = 
`on 6th February, 1951 and the reference was filed on 17th June, 1951. 
2. Mr. Chakraborty on behalf of the appellants contended that the 
order of the learned Collector sendin g the reference is prima facie illega} 
as the reference was clearly out of time under section 12(2) of the Land A 
Acquisition Act. It is argued by Mr. Chakraborty that the Condition ` 
precedent for making the reference is to be found in section 18 of the Act. 
If it is found that the reference is out of time thé learned Collector has no ` 
Jurisdiction to make the reference and the reference i is vold ab-initio. 
3. Mr. Gupta however contended that once the „reference is made l 
the authority hearing the reference cannot hold that the reference is P 
not maintainabe. Once, it is argued, the reference is made, the question 
of limitation cannot be decided by the Civil Court. Alternatively, Mr. 
Gupta argued that if no reference is made by the Land Acquisition Collec- 
tor or a wrong reference is made by the said Collector there is no remedy 
to the aggrieved party and as such the order of reference by the Land 
Acquisition Collector is an-administrative order and cannot be corrected by >} 
the High Court before the Constitution of India came into force evensif > 
the reference is illegal. Mr. Gupta further argued that under Act II of 1948 
there is no provision of notice as contained in section 12(2) of the ‘Lang 
Acquisition Act. If there is no provision in section 7 or 8(2), the question a gs 
of limitation does not arise in a matter of reference under the said Act. 5 
4. The point for decision, is therefore (1) whether the reference ig 
competent in view of the bar of limitation ‘as contained in section 18. of 
the Land Acquisition Act and (2) whether under section 8(2) of the West 
Bengal Land (Requisition and Acquisition) Act, 1948 the provision regar- 
ding limitation under Act I of 1894 applies in respect of the reference under 
section 8 of the Act. It must be stated that on the point, whether the 
limitation under section 18 of the Act applies, there was a divergence of 
opinion between the different High Courts. Mr. Chakraborty relied 
upon the cases reported in (1) 41 CWN, 1291,: 66 CLJ, 134 and 12) 
AIR 1944 Bom. 200 in support of his contention.- Mr. Gupta Qowever 


T 


~ 
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” relied upon the cases reported in (3) AIR 1929 All.'769 (4) Secretary of 
‘State v., Bhagwan Prasad) AIR 1932 Ally- 597. (5) Venkateswaraswami vy. 
Sub. Collector, Bezwada), AIR, 1943 Mad., 1327,- (6) AIR 1963 AIL, 556, 
(7) Hari Krishan v. State of Pepsu, AIR’ 1958, Panj. -490-and (8) (L. A. 
Collector v. Janki Dass), AIR 1967 Himachal Pradesh, 26 in support of 
his contention, 

e 5. The case reported in (3) {Secy. of State v. -Bhagwan Prasad), 
. AIR 1929 All., 769. was a case arising out.of an award made by the Colle- 


_ etor on 15th: June, 1923. - Notices were ordered to be issued by the Colle- 


ctor to the.two owners on 30th October, 1923. They -were actually served 
on ‘Bhagwan Prasad on J8th January,. 1924 and on Mr. Anandi Kunwar 
on 23rd January, 1924. The owners applied for a reference being made 
to the collector within- six weeks of the service of notice on them. A 
` reference was: accordingly . made. <A preliminary objection was taken on 
behalf of. the Collector that the reference. was time-barred. The learned 
Judge refused to entertain the plea of limitation raised by the present 
respondent and held that it was not open to him to consider whether the 
reference was barred by time and- he investigated the case and decided 
what was the amount payable to the owners. l 

On behalf of the appellant, Secretary of State, it was urged that the 
reference should have been thrown out by the learned Judge as barred ‘by 
time. The contention of the Government. Advocate was that the award 
having been made. on 15th June, 1923 the period- of limitation for the 


~application by, the owners expired on I5th-December, 1923 and the mere 


act that the notice on them was not setved. till after the expiry of the limi- 


station was immaterial. It was held by the Hon’ble Judges constituting the 


Division Bench that it was for the Collector and Collector alone to decide 


whether, he-should make the reference. and the “Court” had no authoriry 


der the ‘Act to throw out. the reference on the objection on the very 
party making the reference. .As regards the question of ultra vires, it 
cannot be denied that it is. for the .Collectot and the Collector alone to 
decide whether he would make the reference, Thus, the making of a 
reference is within-the jurisdiction and authority of the Collector. No 
doubt, he has certain rules'to guide him. ‘If, after considering the rules 
and the application before him, he decides to make a reference, the refer- 
_ence cannot be questioned by , the Court. The Collector may make a 
mistake in the use of his - discretion, but he is entitled to decide rightly or 


- wrongly. IE he decides to make a reference his act is within his jurisdic- 


tion, for he is entitled to act either way, i e., either to make a reference or 
not to make a reference. The said judgment was followed by different 
High Courts, namely, the same case was followed in (4) (Secy. of State ~V, 

Bhagwan}. AIR 1932°All., 597-(5) (Venkateswaraswami Ve Sul-Collecior) 
AIR 1943 Mad., 327. (6) AIR 1963 All., 556, (7) (Hari Krishan v. State of 
Pepsu) AIR 1958 Punjab 49, and (8) (L A. Collector v. Janki Das), AIR 


_ . Chagla held, inter alia, as follows: 


è ? 
“S32. > State of W. B. v. Ramkali Bhattacharjee > (ig7Titry Y 
z a OS © e` 
1967 Himachal Pradesh 26. We arenot inclined «to refer to thert in this 
Juigment. Once a reference is made, the question of limitation or vaki- - 
dity of the reference cannot be raised or gone into by the: Court. This . 
view, however, is not accepted to be the correct view by Our High Court. - 
In a’case reported in (1) (Ananta Ram v. ‘Secy. of State} AIR 1937 Cal, - 
' 680 at page 685, it has been held that when the jurisdiction is challenged, - a 
that ‘Court has the power and it is its duty to decide it. The Speciat 
Judge derives -his jurisdiction from the referénce made under section 18 by» 
the Collector. If the reference made by the Collector is ultra vires,- the 
Special Judge would have no jurisdiction to proceed” further and must 
stop the reference in limine. If the question of power of the Collector ‘to - 
make the particular reference be raised before the Special Judge, he must 
decide it. Itison this principle that the Specia! Judge must decide the 
- question, if raised, as to whether the Collector made the reference beyond 
_ -time and if he finds it to be so, reject the reference without proceeding” — { 
` further : (9)30 Bom., 275. The same view was taken by the Bombay High _ 
© Court in a case reported in (2) AIR 1944. Bom., 200 and (10) (G.J. Desai . 
- v, Abdul Mazid), AIR-1951 Bom., 156. In AIR- 1951 Bom. 156 the ` 
- Division Bench of the Bombay High Court speaking through Chief Justice” 
“Now turning to the section itself it is clear, &.the position is -not 
‘disputed since the P.C. laid down in Ezra v. Secretary of State, 32 
J. A. 93 : . ( 32 Cal 605 P.C ), that the functions of the Collector in - 
making an award are not judicial but administrative, & all that he doeš_ 
is to make an offer to the claimants with regard to the valuation of tHe. 
property to be acquired. It is open to the claimants either to acce bt < 
the order or to call upon the Collector to make an.reference whieh . b 
would result in a judicial _ determination by a Ct. Now. the power fof. x 
-the Collector to make a reference is circumscribed. by the -conditiogs; 
laid down in S. 18 &one important condition is the condition to bey, 
found in the proviso. That proviso lays down the period within whith. >> 
the application has got to be made. ` Therefore if the application is) =. 
madé which is not within time the Collector would not have the 
"power to make the reference. In order to determine the limits of his 
~> own power it is clear that the Collector would have to decide whether- 
~ the application presented by the claimants is or is not within time & - 
satisfies the conditions laid down by the proviso. Assuming that the 
Collector is wrong in the view that he takes as to the maintainability 
of the petition & refuses to make a reference, it would always be open 
to the claimants to come to Court and to compel the Collector to 
-make a reference if they'satisfy the Court that their application - was 
- within tinfe. On an application under S.45. what thé court will have to. 
` consider is whether the Collector failed to- discharge his statutory duty, © 
& one of his. etalon duties is | to make a referencs if the application 


h 


e . oT 
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a is within time. -Bherefore i in rda to decide. the petition under 8.45 
i _ the eourt would Have to consider ‘the question of limitation & take 
e a Contrary view to the view: ‘taken by the, Collector if the Collector 
~ was wrong in his decision: Equally 80 if a reference WAS made by the 
^ Collectot ‘which -was not a proper Teference under. S, 18, it would be 
-for-the` Court to determiné. the validity of the reference because the 
an jurisdiction of the Court to` hear -a feference depends upon a 
roper - -reference being-made-under S. 18 & if the reference is not 
e _ proper, there i 18 no jurisdiction i In ‘the Court to hear it.” l > 
` In -the ‘case -reported in (2) .Mahqdeo Krishna y. Mamlatdar of Alibag, 
' AIR: 1944 Bom, .200 it ‘was held that it was the duty of the Court to 
see that. the~ ‘statutory conditions laid’ down in section 18 of the Land 
Acquisition Act have been complied. with -and that the Court was. not 
debarred from satisfying itself - that the reference which it was called upon | 
-to hear-was a` valid reference. Their: Lordship held in both the cases 
that the Court can go beyond the order of reference and - see that the 
reference has been fulfilled in accordance with the conditions laid down 
‘In -seetion ` 18 of’ thé Land Acquisition Act. If it is found that either any 
of the conditions i is not fulfilled or. the reference is made beyond time, then 
` the - Court has a power to.hold. that- the reference.is invalid" and may 
` not proceed- further with the reference and must dispose of the said appliea- 
ction. In-a dase reported in (1 l) Narayanappq. v. Revenue Divisional Officer, 
AIR-1955 Mad., 23 the Division Bench of the Madras High Court speaking 
` through Mr. Justice. Govinda Menon held, inter qliq, after consideration of 
a number of cases namely, (3) Secy. of State y. Bhagwan Prasad), AIR 1929 
l All. 769; (4)(Secy of State y. Bhagwan), AIRI932 All,, 597 (5) (V enkateswar- 
aswami v. Sub-Collector) AIR 1943-Mad. 327 as: also (9) AIR 1930 Bom., 275 
and other cases as follows :—-‘‘We have: ‘thus considered the conflicting and 
divergent points'of view propounded on this question. On principle ‘apart 
‘from authority it is difficult to accept the line of reasoning contained in 
the-dases laying down-:that whatever might be -defects and imperfection 
-ìn the reference made, when once jt is- before- the Court, that tribunal 
is debarred from finding out whether ‘a yalid- -teference has been made.” 
In the said case their Lordships of the Madras High Court over-ruled 
the: earlier decision reported in (5) { Venkateswaraswami v, Sub-Collec- 
tor), AIR 1943 Mad., 327. In our view, in view, of the judgment of 
our High | Court reported in - (1) (Ananta Ramxn. Secy. of State), AIR 
_ 1937 Cal., 680 which specifically. held that the Court “hearing the refe- 
rence has: jurisdiction, the Court can proceed with the’ reference, and if 


a. the reference Was b goad tim: can Baws the terei eneg PE proceed- 


“ing further. ~- 3 

ae 6. Section: 18, of the. Land Acaiitition “Act işin | the following 
‘terms:. ` ` 
a= 41g, Reference to- Court) Any: person interested who, has 
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not accepted the award may, by written application. to the Collector. 
require that the matter be referred by the Collector for the deter- ` 
mination of the Court, whether his objection be to the measure- 
ment of the land, the amount of the compensation, the persons to 
whom it is payable or -the apportionment of the compensation 
among -the persons interested. 
(2} -The application shall state the grounds on which objection 
to the award is taken. z o 
provided that every such application shall be made—(a) if the person 
making it. was present or repres:nted before the Collector at the time 
when he made his award withicr 6 weeks from the: date of the 
Collector’s award ; 
(b) in other cases, within 6 weeks of the receipt of the notice 
from the Collector under section 12, sub-section (2), or within 6. 
months from the date of the Collector’s award, whichever period 
shall first expires”. 
Any person interested, who has not accepted the award made under 
section 11 ofthe Land Acquisition Act, may by written application. 
to -the Collector require the matter be referred to the Court for- deter- 
mination of the Court, the land and the amount of compensation etc. 
In-sub-section (2) of section 18 it has been further provided that every 
such application should be made within certain time for the purpose 
of reference. Therefore, if the application is made; the Collector will 
have'to consider’ whether the terms as provided in section 18 have been 
complied with. These conditions as provided in section ł8 of the Act 
are conditions precedent for the exercise of powers. All these mutters 
are conditions precedent for the exercise of powers of reference under 
the said section. Whena jurisdiction has been given to a particular 
officer by any provision of law and such jurisdiction ean only be exercised 
under certain condition, that condition must be fulfilled for the exercise. 
- of jurisdiction or otherwise the jurisdiction cannot be- exercised. - Simi- 
larly- if in this case any of the terms of section 8 is not fulfilled -the 
Collector cannot exercise the jurisdiction and if exercise such jurisdiction 
which is contrary to the condition and restriction laid down in the 
section, the Courts have every power to strike down the reference as 
ultra vires. 

7. The next point urged by - Mr. Gupta is that the question of 
limitation is one of the questions of fact and therefore this cannot be 
raised in this proceeding after the reference is made. It is argued that the 
reference may be barred and therefore it can be legal and not without 
jurisdiction. In support of the contention Mr. Gupta referred to .the case 
reported. in (15) A.LR. 1964 S.C.,907. In our opinion, this case does not 
heip Mr. Gupta at all. Weare of the opinion that the exercise of power 
under section 18 of the Land Acquisition Act can only be made according 
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to the provision of.the said section. The condition precedent for the exc- 
rcise of power is to be found in the section itself. If any of the conditions 
_ is not’satisfied, the Collector’ has-no jurisdiction to make. the reference. If 
it is found that the-application for referencé is barred under section 18(2) 
' proviso, the Colleetor.has no jurisdiction to make the reference and there- 
. fore the reference is ultra’ vires: the Act itself. Mr. Gupta’ then 
.  econtended-that:the limitation as provided“ in section 18(2) of the Land 
, Acquisition Act has no application in respect of the reference to the Court 
under section’8, sub-section (2) of Act II of 1948. Section 8 is in the 
_ following terms :— oP Ye 
ee “8(1) The Collector shall in every case. (a) where any persons interes- 
-^ ted being aggrieved by an award made under sub-sec. (2) of section ‘7 
- makes an application requiring the matter to be referred to the Court J 
or. (b) where there is any disagreement with regard to the compensation 
under‘sub-section (3) of section 7 between the Collector and the person 
to whom possession of any land-is delivered-under section 6, refer the 
matter to the. decision of the Court.. (2)-The provisions of the Land 
Acquisition Act, 1894, shall mutatis mutandis apply in respect of any 
‘reference made to the Court under sub-section (1)” . É 
-. -Mr. Gupta argued that provisions of section 18 (2) of the Land Aegisition 
Act shall apply mutatis mutandis in respect of any reference made to the 
Court under sub-section (1) of,section 8. -The provision of reference aec- 
| ording to Mr. Gupta, is.under section 18 of the Land Acquisition Act. 
Under section ’8 of the West Bengal Act II of 1948 there is no provision 
of issuance of a notice after an award is made by the Collector and there- 
fore the notice under seotion 12 (2) cannot be applied. It is argued that 
the words “mutatis mutandis” only make it clear that-when changes are 
= „_ necessary in 80 far. as the provision of Land Acquisition ‘Act is concerned 
for application under the proceeding under the West Bengal Land (Requ- 
-~ sition and Acquisition) Act, it.shall be applicable to the proceeding for — 
os! reference under Act II of 1948.. It is argued that as there 18 NO provision 
for notice, no changes are necessary to be applied. In our opinion, this 
argument is wholly misconceived.- Under section 7 of Act II of 1948 the- 
“re is a provision for payment.of,compensation on principle laid down in 
section 23 (1) of Act I.of 1884.Under section 7 (2) it has also been provided 
that the award: must be made under section 11 of Land Acquisition Act. 
_ Section 8 (1) (b) of Act II of 1948 provides that in case of disagreement 
` about the-paynient of compensation, reference can be made to the decisi- 
on of the court and under section 8 (2) it has also been provided that the 
provision of the Land Acquisition Act shall apply mutatis mutandis in 
respect of any reference made to the Court ander sub-section (1). Under 
section 18 of the Land Acquisition Act, the Collector hay a power to 
make the reference. Section. 18 (2) proviso provides for the limitation for 
making the reference. Applying the priùciple regarding the application of 
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the Land Acquisition Act, mutatis mutandis, in our opinion, will also bri* 
ng in the provisions of section 18 in full including the proviso which attra- 
cts sections 12 (2) of the Land Acquisition Act. . In our opinion; therefcre, 
the provision for notice as provided in section 12 (2) and the limitation 
for making reference under section 18 of the Land Acquisition Act will 


also apply in a matter of reference under section 8 of Act: II of 1948. If | 


section 18 (2) is made applicable; in our opinion, the period of limitatign 
as contdined in section 18 (2) read with section 12 (2) of the Land Acqui- 
bition Act must also apply. In our-opinion; therefore, there is no merit 
in this contention. Applying the principles as laid ‘down hereinbefore it 
` appears to us that the reference made in the three-appeals were barred by 
limitation: In the-order of-reference it has been stated that the notice of 


award under section 12 (2) dated 5th February, 1951 was served on 6th | 


Febrilary, 1951. © Application of reference-was made on 7th September, 
1931. Inso far as F. A. Nos. 338-39 of 1958 are concerned, the notice 
~ having been sérved-on 6th February, 1951; the -application for reference 
should have been made béfore the expiry of 6 weeks from the date of ser- 
vice Of notice under section 18 (2) (b) of the Act: Similarly in F: A. No. 

340 of 1958 the notice under section 12 (2) of the Act was served-on 6th 
February; 1951 and the application for reference was filed before the Col- 

léctof on 27th Juae, i951 beyond 6 weeks from the date of the service. 


8. In F. À. No. 340 of. 1958 Mr. Bakshi contended that in any case 


the appeal which was filed within’ 6 months from the date of the award 


is not barred and in support of his contention relied upon the Division ` 


Bench judgment reported in (Birendra Nath v. Union of India) 57 CWN 
283, In the said judgment it was held that “80 fat as the first ` alternative 
contained in ` section 18(2) (b) of the Land Acquisition Act, 1894, is 
concerned, the provision impliéd in sec. 8 (2) of the West Bengal Land 
(Requisition and Acquisition) Act, 1948, that it will apply to reference 
made thereunder mutatis mutandis, is- meaningless. The only provision 
which applies in such a case is the second alternative under sec. 18(2) (b) 


of the Land Acquisition Act, 1894, and that alternative is six nidnths from ` 


the date of the. award’. In our opinion, in view of the Supreme Court 


judgment reported i in (Kajari Lal}. Union of India) AIR 1966 SC 1538, 


which specifically overuled the oasé réportéd in (Birendra Nath Vv. Union 
of India) 57 CWN 283 equal to AIR 1953 Cal., 595 this judgment cannot 
be said to be a good law. Mr. Bakshi however. cotitendéd that thé point 
raised is not one which was overruled by -the Supreme Court. In our 
opinion, in view of the facts, the Supremé Court’ held that “There is no 
doubt that if the provisions of section 18 (2) can be said to apply to an 


g application made for reference under S. 8 of thë- Act, the periods of limi-. 


tation prescribed by sub-section (2) of section 18. of the Central Act 
would be attracted ; and if they apply; the appellant’s application originally 
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ee ade to 5 respondent, No. Ti for’ reference i is eed by time”. -in that view 
of the natter, in our opinion, ‘the. _Suiprenié Court specifically held in the. 
“gaid judgment that section. B2) of thé Land. Acquisition Act applied in 
all’ forces and: the periods. of limitation prescribed: in ection 18(2) that is 
1) 6: ‘weeks from the daie öf the notice ainder section 12(2) of the Act and 

: (216 months fren“ the. date ‘of the aWard if ‘no buch notice is sérvéd, are 
applicable. = In our view; therefore. the application adé in F.A. No. 340 

= eof 1958: ‘within 6, months is also. _barred - being beyond 6 wéeks from the 
date-of 4 service of notice under section 12(2) of the “Land Acquisition Act. 
a that view of the: matter, in ‘our opinion, -the referénce being time barred, 
„the proceeding for reference i is- without “Jatisdictiog ane the tefèrénce 

' -should be dismissed in limine 

9. ` This would . have. been. neient for our purpose. to dispose of 

= the. appeals but: as „the point of limitation WAS. sought to be urged for 
the first time’ before us and-as we have allowed thé. said point to be urged 

- and due notice was ‘served oñ the other side,. we heard both the parties 
at len gth on- -the question of limitation.: Mi. ‘Gupta argued that we should 
“also give, our findings on the question of-valuation a’ assessed by the Land 
Acquisition Judge. The Land. Acquisition, Collector- assessed the valua- 
dn in F.A. Nó. 358 of 1958 comprising, 1:98 -dcrés of land at the rate of 

Rs. 3000/- per aéré.of ' Rüphi land. Thè Land Acquisition Judge however 

~ assessed thé valuation at thë rate of Rs. 900/: péer-cottah.. In-so far as 
Ahe F., A; Nos. 338 and. 339 of 1958” are’: Concérned “it Appears ~ that these 

~ fands até of inferior quality of.the “acquired. land of Ramkili Bhattacharjee 
“and Ranipada’ Chatterjee, that’ ‘18, ‘Feapondenis. in FA; Nos. 338-39 of 1958 
Which ` Was assessed af -the raté ‘of Ra. 900): për. cottah’ and ori that score 

) réducéd the market value of the land òf. Jatindra Nath Sarkar, réspondent 

_ in F-A.No. 340 of (958 at Rs. 560): per Sottah. We Will deal with the F.A. 
Nos: 338- 339 of 1958' together: and F.A. “No; 340 of 1958 sepafately. In 
‘both: ‘these- appeals. ‘Nos. .338- 339, of 1958 there was a cross-objéétion filed 

__ by the claimant. - In the State Government’ s appeal- they have -challenged 
the valuation as fixed -by - the ‘Land Acquisition Judge and contended that 
the valuation of. the land should’ have been assessed by the Callector in. 
f respect of the land. and- -building ete. The respondent however filed a 
. cross-objection claiming that the: valuation - Should bë fixed at least at the 
crate of Rs. 200 pêr- “eottah, - Number . of ddciments were exhibited by 
-both the parties. - The- Governiigat’ of West: Bengal. exhibited number of 

_ léase“deeds for the ` purpose -of.. arriving at the-niarket value in question. 
~ The r ferring claimant exhibited humber of “‘Kobalas between 1948 and 
ae 1949: Generally those kobalas were of lands- With Struétures ahd also small 
re “pieces “Of land: - It: haa _-béen- held by -the Supreme .Court that the small 
pieces, of ‘latid™ - petietally’- -càhñòt -be an ihdéx for: arriving at the market 
“Value öf the Big land: - There. ‘eaiilot- ‘be ‘any doubt that. the Valuation of 
small pieces of land: ‘cannot ‘be ‘comparable, unit of bigger plots: In our 


+ 
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` opinion,.the learned Judge was right in this ee in ofder to arrive at ° 
the market value of the land, more so, when there are evidencë before 
the Court about the sale transaction It appears however that the learnéd 
Judge valued the. property at the rate obtainable from the ‘kobalas of 
_ small plots. In our opinion; the learned Judge was wrong in finding 

. about the valuatian of the market price on the basis of kobalas of small. 
plots. In that view of the-matter, the price as fixed’ by the learned Judge 
cannot stand and must be set aside and the matter should have to be 
remitted back for the determination of the market value of the land ir 
question. Weare of the opinion that the learned Judge was equally 
mistaken in taking the price of smaller plot in consideration for fixing the 

- valuation of the bigger oné. In that view of the matter, in our opinion, 
this appeal by the State Governmeut must also -suceeed and the cross- 
objection must also fail.- In F.A. No. 340 of 1958, the award must also 

. be set aside on the same principle. In F.A. 340 of 1958 an argument 
-was made about the loss of business but as we are eS OEHINE aside the award, 
we have not dealt with it. 


10. In our opinion, however, the reference being barred by limita- 
_ tion is incompetent and the appea! must, ‘therefore, be allowed and the or- 
. der passed by the Land Acquisition Judge is set aside. There will no order 
as to costs In view of the order in the main appeal. the cross- ‘objections 
are also dismissed without costs.. If the respondents have withdrawn any i 
money in excess of the money awarded by the Land Acquisition Colle- 
ctor, the same must be returned within. 6 months from to- -day. In defa- 
. ult, the State Government will be entitled to take steps for recovery of 
the said money. The said money will however- carry an interest at the 
rate of 6% after the expiry of 6 months from the date. 
Ray, J, : I agree: 


P. R. 
[ CIVIL REVISIONAL JURISDICTION J. 
Before Mr..Justice Sabyasachi Mukharji 
- Decision: June 28, 1977. 
' Sm. Kamal Srimal a baa ber Z ou Petitioner 
> Kersus l 
Padam Chand Sindhar $ SEEE p Respondent 


. Letters Pattent— Clause 14— Joinder of several causes of action of 
which some only were within the Courts. jurisdiction— When application 
for leave under olause 14 Shonld be made. Difference between clauses 
i2and 14. 


“Matter No. 202 of 1977 


Cx 
w 
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wa HELD : S Applea for. leave under hie 14 of the Letters Patent 
* may be “made and granted even ae institution of suit. 


j j „Cases. referred to ; 


(J) John George Dobson v. . Kriskna M ills Ltd., ILR 34 Bombay, 564. 
(2) Gour Chand Mullick v. Eea of Bengal, Unreported decision of 
Buckland, J. in Suit No. 1441 of. 1928 
an ° Bhola Nath Sen and S. Pal © Cu toa for the Petitioner 
e. . Somnath Chatterjee and Anindya Mitra f z Jor the Respondent 


| The judgment of the Court was as follows :— 


The facts, in the instant case, are a little intriguing and the points 
involved are tiovel. “This ‘is an application for revocation of leave under 
Clause 12 of the Letters Patent and for certain other consequential reliefs. 
Sm. Kamal Srimal is the daughter of Padam Chand Sindhar. Sm. Kamal 
-Srimal instituted a ‘suit against the petitioner in this Court, being Suit No. 

` 209 of 1977. In the plaint, the ‘plaintiff tells the’ story that she is the 

y daughter of the defendant -and that the defendant had deposited with her 
e a sum of Rs. -50,000/- and a further sum of Rs. 28,000/- at Calcutta 
within ‘the jurisdiction of this Court on 4th February 1974 and 13th 
June, 1975, respectively. The said sums were.repayable after 12 years 
from the respective dates of deposit with simple interest. The plaintiff 
claims- that she i is a-.business-lady of repute and has. been carrying on 
business on a substantial scale. - During the year 1974, the plaintiff’s hus- 
band was the Managing .Director of certain company and he had to 
travel to Delhi and the plaintiff used to accompany him. The plaintiff 
had a Savings Bank Account with the Bank of Baroda, New Delhi. 
Certain cheque-leaves were lost and a cemplaint was lodged with the 
police. “It is stated that on 4th March, 1974 the plaintcf received a letter 
written by Khaitan & Partners, Solicitors and Advocates on behalf of the 
~ -- - defendant. alleging that the. defendant had advanced to. the plaintiff a 
sum of Rs.. 50,000/- and Rs. 28,000/- by way of loan and by way of 

> repayment of the alleged outstanding the plaintiff had signed, issued and 
anded over to the defendant a cheque for Re. 80,000/- which had been 

A by non-payment. The plaintif alleges that-the book contain- 

` ing eque leaves had been stolen and the signature of the plaintiff had 
béen forged. The plaintiff also claims damages on account of defama- 

tion for publication of the alleged fact that the cheque given by the 
plaintiff had been dishonoured. In the premises, the plaintiff instituted 

the suit claiming declaration that the cheque for Rs. 80,000/- was void, 
direction on the defendant to deliver up the cheque and return of the 

other: blank cheque leaves of Bank of- Baroda, injunction restraining the 
defendant from publishing or -repeating the statement that the plaintiff 

‘had -drawn any cheque in favour - of the defendant, “decree for Rs. 


a“ 
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T,00,000/- as and by way of damages and other consequential declaration y 


about the sums of Rs. 50,000/- and Rs. 28,0007- 


-2. It was contended on behalf of the petitioner that -this suit. was 
lustituted after obtaining leave under Clause [2 of the Letters Patent. It- 
was alleged that the original deposits of Rs. 50 ,000/- and Rs. 28,000/- 
were made at Calcutta within the jurisdiction containing the terms of- 
- repayment after 12 years, The cheque was presented: at Delhi and the 
cheque leaves were alleged to have béen stolen at Delhi. . 


3. It is apparent that the suit comprises of different causes of action 
one of which is damages for defamation In respect of the same, it is 
alleged that the statement defaming the plaintiff. had been published at 
Calcutta within the jurisdiction of this Court. Therefore, the part of 


cause ef action for damages for defamation has arisen „within the juris- 


diction of this Court and the jurisdiction of this Court can be validly 


attracted to the sams. The-other part of the cause of action is the forgery ` 


of the cheque and stealing of the cheque leaves The cheque- was pre- 
sented at Delhi and therefore the cheque must have been forged at 
Delhi. It was contended on behalf of the applicant that no part of the 
cause of action had arisen, in so far as the forgery of the cheque and, the 
stealing of the cheque leaves are concerned, within the jurisdiction of this 
Court and no leave having been obtained under Clause 14 of the Letters 


Patent of 1865, this Court has no jurisdiction to proceed with the suit. It - 


was urged that no leave had been obtained under Clause 14 of the Letters 
Patent and’ therefore this joinder of causes of action was bad. 


4. In this application two main questions arise. First, whether 
any part of the cause of action so far as the claim based on forgery. of 
the cheque and stealing of the cheque leave is concerned had arisen within 
the jurisdistion of this Court and, if not, secondly whether the two - 
causes of action could have been ‘combined in one suit-as -has been done 
in thig case without leave under Clause 14 of the Letters Patent of 1865. 
So far as the first question is concerned, it is true that the expressions 
“cause of action’? must means those bundles of facts which if traversed 
are required to be proved to establish the claim of the plaintif- and as 
such in a case based on forgery of a cheque and stealing of cheque- leaves 
all that is necessary‘to be proved is whether any cheque was forged and 
secondly whether the cheque leaves had been stolen, But, m order .to 
prove that the cheque was a forged one, it has to be mentioned in this 
case, that the plaintiff had based her claim not only on the fact that the’ 
signature was forged but the fact that the signature was likely to have 
been forged becduse'the agreement was that the moneys deposited with. 
the plaintifewould not be repayable before ]2 years.. Therefore, this is ` 


also a fact which the plaintiff will have to establish in order to prove the- 


bundle of facts to establish that there was forgery in the instant case. The 


A 
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~~ 


estealing of the cheque leave and the consequential declaration follow from 


the alleg&tion that there was no oceasion for the plaintiff to draw any 
cheque in favour of the defendant for repayment of the amount before 12 
years. From that pointof view it can be said that part of the cause of 


action based on the forgery of cheque has also arisen within the jurisdic- 
tion of this Court. - 


e 5. Itis, however, indisputable that ‘the two claims, the claim for 
defamation and the claim for forgery, are intimately connected. So, even 
ff no part of the cause of action for- the forgery has arisen within the 
jurisdiction of this Court, ‘as the suit has been instituted after obtaining 
leave under Clause 12 of the Letters Patent there should be, in my opinion, 
joinder of causes of action in this case. ‘But, on behalf of the petitioner 
it was claimed that: under Clause 14 of the Letters Patent no leave could be 
granted after the institution of the suit. Clause 12 of the Letters Patent 
of 1865 is to the following effect : i 


“12. And we do further. ordain, that the said High Court of 
Judicature at Fort William in Bengal, in the exercise of the ordinary 
original civil jurisdiction, shall be empowered to receive, try and deter- 
mine suits of every descriptions, if in the case of suits for land or other 
immoveable property, such land or property shall be situated, or in 
all other cases if the cause of action shali have arisen, either wholly, 

= or, in case the leave of the Court shall have been first obtained, in 
part, within the local limits of the ordinary original jurisdiction of the 
said High Court, or if the Defendant at the time of the commencement 
_ of the suit shall dwell, or carry on business, or personally work 
for gain within such limits; except that the said High Court shall 
not have such original jurisdiction in cases -falling within the jurisdic- 
tion of the -Small Cause Court of Calcutta in which the debt or 
- damage, or value of- the property sued for, does not exceed one hun- 
-dred rupees.” 


> 
h 6: Clause 14 of the Letters Patent of 1865 reads as follows : 


“l4. - And we do further-ordain, that where Plaintiff has “several 
causes of action “against a Defendant, such causes of action not being 
for land or other immoveable property; and the said High Court shall 
have original jurisdiction in respect of one of such causes of action, it 
shall be lawful for- the said High Court tó call on the Defendant to 
show cause why the -several causes of action. should not be joined 

, together in one suit, and to make such order for trial of the same as 
_to the-said High Court shall seem fit.” aoe 
The question is in this case when the High Court-has original jurisdiction 
in“respect of one cause of action whether the High Court shoul? entertain 
the other cause of action, namely, claim based on forgery and stealing of- 
cheque leaves, if no part.of that ‘cause of. action- had arisen within ‘the 


~ 
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jurisdiction of this Court. On behalf of the petitioner, it was coptended` 
that leave under Clause 14 was necessary and -such leave could only have 
been granted. before the institution of the suit.. Clause 1s specifically” 

_ mentions that leave has to be ‘first obtained’. Therefore, in order to` ` 
receive and try a suit, leave under Clause 12-of-the Letters Patent has to 
be obtained first before the Court receives a suit for trial where such 
leave is required. In a case where the Court has jurisdiction because- of 
the leave under Clause 12 of the Letters Patent, the question of granting . 
leave under Clause 14 of the Letters Patent would arise only .after the 
Court has received a suit for trial, because, in a case where a part of cause 

of action only has arisen within the jurisdiction of this Court, the Court 
could not have the jurisdiction unless- leave is obtained under Clause 12 ~ 
of-the Lettars Patent and as such leave can ‘only be obtained before the 
institution of the suit. But only after the institution of the suit with ` 
leave under Clause 12, the question of joinder of causes of action and the 


question of leave under Clause 14 would arise. .Therefore, in a suit filed 
with leave under Clause 12 where only a part of the cause of action has 
arisen within the jurisdiction of this Court, in my opinion, the question 
of leave under Clause 14 of the Letters Patent can not, arise before the - 
institution of the suit. That is the reason why significantly Clause 14 
does not use the expression ‘first obtained’. as has been mentioned in 
Clause 12 of the Letters Patent. In the case of (1)-John George Dobson 
v. The Krishna Mills Ltd, ILR 34 Bombay, page 564 Mr. Justice Macleod 
of the Bombay High Court held that an application under Clause 14 of 
the Letters Patent to join a further cause of action arising wholly out- 
side the jurisdiction, can be. made ina case in which leave to sue had to 
be obtained under clause 12 and his Lordship further held that nor was 
there anything i in Clause 14 to. show that the application must be made 
before the suit was filed. . There was nothing -to prevent the’ plaintiff 
from making the application at any time before the hearing, but it would ` 
certainly be advisable for him to make it at the time the application is pre--=.___ 
sented. It appears, however, that Mr. Justice Buckland in suit No. 1441 
-of 1928°(2) Gour Chand Mullick v. Administrator ‘General of . Bengal, had 
occasion to consider this question and -by a Saas delivered on the 
23rd May, 1928, Mr. Justice Buckland - observed : 


` 
e 


~ 


“Clause 14- of the Letters Patent says that in the circumstances 

_ stated it shall be lawful for the Court to call on the defendant to show ~~ 
“cause why the several causes of action should not be joined together. 
in one suit. That I apprehend means that the” defendant shall be 
called upon to show cause before the several causes of action have been 
‘joined, i.e. before the suit is filed. The proper course would, I 

-apprehend, be to make the application at the time.of the presentation ~ 

of the Plaint, as, until the. plaint has been admitted it cannot be said 


-a 
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e that the slit. ‘has been filed aiid ‘that ‘the tinie. when the defendant 

; should be called upon to show cause has passed. ‘That would enable 

-° the necessary notice to the defendant: to issue. and.the application to be 

- ~decided before the plaint. is- admitted and filed. Should the application 

bē réfused the, plaintiff would still beable to. abandon -his ‘intention of 
sueing or e a plaint in the ordinary form. 


In this ` -case it appears that. the plaint was filed jii and that 
being ; '80, ‘and -no reason being shown why the application should be 
niade” at this’ Stage, in my opinion it should, not be acceded to. The 

ay eo must therefore be refused.” 
. This procedure which- Mr. „Justice Buckland had suggested to my 
"a experience has not been the practice and I had no occasion to come 
across a situation like this. Therefore, it cannot be said that this rule of 
procedure ` suggested by His Lordship -has-been sanctified by practice or 
„user. There are, as I mentioned before, certain difficulties in following the 
practice. -Suggested -by His Lordship. . In a suit under clause 12 of the 
Letters Patent.the defendant is not called upon at the first instance before 
leave under “Clause 12 i$ . granted to show cause. Leave under 
- clause’ 12 is obtained ‘first before the institution - of the suit in the 
absence of. tHe. defendant. It i is only. after. the. ‘institution of the suit 
when‘ leave has been granted that the defendant is free to make an appli- 
cation for revocation of leave granted ‘under Clause 12 i In appropriate 
cases. Clause 14 on ‘the other hand, enjoins ‘that before granting leave it 
shall be lawful for the High” Court to” call on the ` defendant to shòw cause 
why several causes ‘of action should ñot be ‘joined: ‘Claues 14 contempla- 
' tés leave ‘granted upon riotice to the défendant.- - If leave under clause’ 12, 
which is .riecessary for institution .of ‘the suit, can be granted without 
notice and if clause 14 enjoins that before leave i is “granted, notice to the 
-defendant has to be given, then‘in my opinion it must follow that leave 
under claŭse 14: caii only be granted after the institution of the suit. 


=- =a 7e = wu 


le 


ig has to be: “frst obtained” while clause 14 does not: In that view of the 

"matter I am of: the opinion that it is permissible for the Court to grant in 

appropriate cases leave. under clause 14 of the ‘Letters’ Patent after the 

institution of the suit. - In the instant cage, - as mentiohed _ hereinbefore, 

in respect of the‘cause of action for the claim baséd on forgery and stea- 

- ling of the cheque leaves are concerned, . even if. no part of that cause of 

action had arisen within the jurisdiction of this Court but as the same 18 

inter-linked with the cause of action for defamation, it-is desirable in the 

interest of- “justice that these two causés of action should be joined together 

_ ‘in’one siit and heard: together. As the plaintiff has not made any &pecific 

prayer. for leave under clause. 14, I cannot in this application grant this 

leave’ suo motu ‘but “on this” ground the suit also cannot for the- reasons 
mentioned hereinbefore be dismissed. ` 7 oe ea gs 


a 
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7. I shall, therefore, direct that the defendant will have SIX, weeks’ 
time to file written statement and-the plaintiff will be at liberty to make 
an application before the trial of the suit for leave: under clause 14 of the 
Letters Patent, if she isso advised. Cost of this application will be the 
cost in the cause. 


N.C. S. ‘ 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 


- Decision : May 9, 1977 
Rammohan Chottopadhaya . n dai Petitioner 


` Versus 
State of West Bengal & Ora. ; .. _ Respondents* 


West Bengal Land Reforms Act (10 of 1956), Sec, 19 B(1)—Restoration © 


of -land to Bargadar—Application by bargadar to Bhagchas Officer— 
Interim injunction grated by Bhagchas Officer— Notice to owner to appear 
with relevant papers at hearing—Whether order of injunction and 
issuance of such notice as made by Bhagchas officer are valid ? 


The Bhagchas Officer informed the petitioner that several persons 
had made an application for recording Barga tenancy in respect of 
certain lands in their favour and the petitioner was accordingly called 
upon to appear before the said Bagchas Officer on a particular date with 
relevant documents. But prior to the issuance of such a notice, the Bhag- 
shas Officer made an erder of injunction restraining the petitioner from 
entering into his own land. The .said order of injunction and the notice 
were challenged in a writ petition and the petitioner obtained a Rule. 


HELD: In order to maintain an action under section 19 B(1) of the 


` West Bengal Land Reforms Act 1956, it is necessary to prove that there $ 


__ has been an illegal termination of cultivation of land by the bargadar. If 
that fact is not proved, then no action under section 19B can be maintained, 

Moreover, the Bhagchas Officer has no jurisdiction to make any order of 
injunction restraining the peti tioner from entering into his own land. 


Tarun Kumar Chatterjee So y l so Jor the Petitioner 


The judgment of the Court was as follows :— 


This Rule is directed against a notice dated 23.6.76 issued by the Bha- . 


gchas Officer informing the petitioner that the opposite parties had - made 
an application for recording Barga tenancy with respect to certain lands. 
The petitioner was directed to appear before the said officer on 11.5. 76. 


with relevant documents. It is contended by Mr. at as appearmg 


*Civil Rule No. 11165 (w) = 1976: 


a 


— 
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on behalf of the petitioner that the Bhagchas officer has got no jurisdic- 
tion to record Barga tenancy of a person. Under Section 19B(1) of the 
West Bengal Land Reforms Act, ‘unless bhag cultivation is terminated by 
any person, no order could be passed by the Bhagchas Officer for restor- 
ation of the Jand-to Bargadar. Reliance was placed by Mr. Chatterjee 
upon a decision of mine in CR. 7401(W) of 1974 dated 25.11.75, wherein 


- p held that in order to maintain an action under section 19(B) (1) of the 


Act, it must have to be proved that there has been an illegal termination 


"of cultivation of the tand by a Bargadar. If that fact is not proved, then 


no action under that section can be maintained. Moreover, Bhagchas 
officer has got no jurisdictron to issue an Order of injunction restraming 
the petitioner from entering into his land. Accordingly, the notice dated 
23.6.76 and’ the order dated 27.476, which are annexures D and B 
respectively, are set aside. This Rule is made absolute. 

2. This order will govern the other Rules in C.R. 11166-67(w) 
of 1976. | a 

T, K. M. 


[ CIVIL REVISIONAL JURISDICTION ] 

Before Mr. Justiçe Purna Chandra Barooah 

Decision: January 27, 1977 

Sheikh Shahjahan au (Deft) Petitioner 
Versus 
Sm. Shama Debi Bai & Anr. ga (Plifs) Opposite parties* 
Civil Procedure Code (Act 5 of 1908), Sec. 151!—Inherent powers 
under— When to be exercised—Technicalities of statute— Non-compliance 


of obligation due to poverty— Relief should be granted for ends of justice 


_ inspite-of technical hardles set up by statute. 


a 


s The opposite parties filed an ejectment suit against the petitioner 
7 who is the sole defendant in that suit. By an order made on an application 


under section 17(3) of the West Bengal Premises Tenancy Act 1956 filed 
by the plaintiffs, the defence of the petitioner against delivery of posses- 
sion was struck out. Being aggrieved defendant moved a revisional 
application and obtained this Rule which was in due course made 
absol ute. - ag 

Admittedly the defendant failed to deposit the requisite instalment 
and the rent for July 1974 in time and there was a delay of eight days. 
He submitted an explanation for the delay and prayed for its con- 
donation. The trial court rejected the defendant’s prayer for condona= 
tion of delay and thereafter allowed the plaintiffs’ application under section 
17(3). The trial Judge inter alia held that in-view of the mandatory 


*Ciyil Rule No. 1371 of 1975. 
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provisions of section-I7 (2B) of the 1956 re he was age jad a Position l 
to grant any extension of time. , ä j 
HELD: Under section I51 of Code of Civil Procedure, a court is 
empowered to make such orders as may be necessary for the ends of justice. 
Where a tenant has been regularly depositing the rents and the instalments 
but fails ona solitary occasion to make the deposit in time due .to cir- 
eumstances beyond his control and also due to poverty, the High Court canno? e 
_ Shut its eyes and fall back -upon technicalities and deny relief in such G. 
case. In otherwords, the powers of this court are wide enough to travef 
beyond the provisions of the statute, which are technical in mature and to give — ° 
relief in appropriate cases. The instant case is one of such appropriate 


P. 


Cases. À . : 
K. B. Kanjilal i ae .. for the Petitioner 


Chandidas Ray Chowdhury ore a for the Opposite parties 
= The jadgment of the Court was as follows :— i 


! The petitioner who is the defendant in. Ejectment Suit No. 355 of 
_ 1971 pending before the 6th Bench of the “City Civil Court at Calcutta, 
has in this application impugned the validity of an order, being order - 
No. 68 dated March 1, 1975 passed by Sri R.R. Banerjee, a Judge of the. 
aforesaid: Court, allowing the plaintiffs opposite parties’ application under 
Section 17(3) of the West Bengal Prémises Tenaney. Act (hereinafter 
referred to as ‘the Act’) and striking out the defence of the defendant- 
- petitioner against delivery of possession. 

2. Admittedly, the defendant-petitioner faited to deposit the requi- ` 
site instalment and the rent for the month of July 1974 in time and there. 
was a delay of cight days. Before the learned Judge the- petitioner conte- 

~ nded that the instalment and the rent feli due on the 15th August, 1974 
which was a. holiday, but on that night his wife suddenly'fell il and, . ~ 
was in a serious condition and was bed-ridden and as such, he forgot to | 
make the deposit, but did so on ,the 23rd of August 1974. It was also è} 
- alleged that poverty was also. a ground. . - The learned Judge held that in 
view ofthè mandatory provisions of section 17(2B) of the Act, he was- 
not in a position to grant any extension of time and accordingly allowed . 
the application under section 17(3) of the Act. p 

3.. Mr. Kanjilal, learned Advocate appearing on behalf of the 
petitioner, submits that in exercise of my inherent powers I should inter- ` 
fere with the impugned order. Mr. C. D. Rai ‘Chaudhury,: learned 
Advocate appearing on ‘behalf of the plaintiffs-opposite parties, has con- | 
tended that poverty cannot be a ground for this Court’s exercise of its 
inherent powers. ae : 

4. Unger section-151 of the Code of Civil Procedure, a court has 
been empowered to pass such orders as may.be necessary for the ends of. 
justice. nerea tenant has been regularly depositing the rent and the 
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ə instalments, but fails on a solitary oecasion to make such deposit within 
dime-dut.to circumstances beyond: his control or due to poverty, this 
_ ourt cannot shut its eyes and fall. back upon technicalities and deny 
: relief i in such cases. Inny view, the powera -of this court are wide enough 
tb trvael beyond.the ‘provisions -of a statute which are technical in nature 
and give relief in appropriate cases: The instant case is such a case 
Oe where such ‘relief should be granted. Therefore in exercise of my powers 
under secticn 15] of the Code -of Civil Procedure, I set aside Order No. 
°68 dated March 1, 1975 passed by the learned Judge. 
5. ' The Rule is accordingly ‘made absolute. The learned Judge 
-wìll now proceed with the trial ‘of the suit in accordance with law. 
l -6 Let the records be sent down as quickly as possible. -. 
+ In the circumstances of the case, there will be no order as to costs. 
oP. E Ee i : 


“ 





_ + [ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
i Decision.: -August 25, 1977 
Amil Kumar Roy a oe eee Petitioner 
: Versus es 
o Biswanath Seal aji ae Opposite Party* 
West Bengal Premises Tenancy Act (12 of 1956), See. 17(3)— 
Application for. striking ont defence against delivery of possession— Order 
of. dismissal, whether appealable— Whether in revision, High Court csn 
interfere with order. of triail court patently erroneous, when opposite party 
l challenges such an order in the revisionai proceeding initiated at the 
a. instance of the other side—Interpretation. ` 
_~. ` The opposite party filed an ejectment suit, inter alia, on the ground 
“x of default in payment of rent. The defendant tenant entered appearance 
9° in the suit and filed an application under sections 17(2} and 17(2A) of the 
” < West-Bengal ` Premises-Tenancy Act 1956. `Oï-that application the tenant 
_ got some relief. Thereafter the landlord opposite party filed an applica- 
“tion under section 17(3): The trial court dimissed the said application 
under Sec: 17(3). Being aggrieved™ the landlord’ preferred an appeal and 
the said appeal was, allowed-and the order of the trial court dissmissing 
-Z the landlords’ application under section 17(3) was set ‘aside. The tenant 
thereafter-moved the High Court in revision and obtained a Rule. 
HELD: -There can be no dispute that the appeal is a creature of the 
- . statute and unless _an appeal is provided in law, no appeal is available 
against any adverse order. -The order under section 17(3) madaby the trial 
court ~has not been- made siubject to any appeal ir in law even though at the 


* Civil Rule no. 438 er 1977 
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hearing of the appeal from the decree as may be passed in the suit the o 
appellant may challenge such an order as an interlocutory order in the suit 
under section 105(1) of the Code of Civil Proce dure. ° 

The order of the trial court rejecting the landlords’ application under 
section 17(3) is not appealable and as such the order of the lower appellate 
court is liable to be set aside. n ; 

It was submitted at the hearing before this court that inasmuch as the 3 
order of the trial court on the application under section 17(3) was patentl y ra 
erroneous, the High Court should interfere with the said order suo moto and e 
Pass appropriate order. But that submission is not tenable. .The revisional ` 
Powers of the High Court does not extend to correct such an order when the = 
party disputing the propriety of the order complained of has not legally 
and valid'y brought the said order in the High Court in accordance with 
law, the matter coming to court at the instance of the other side challenging 
the appellate order therefrom when the appeal itself was incompetent. 
The position has to be considered from two aspects. The order of the trial 
court which is now assailed by the plaintiff landlord, was not an order 
made without jurisdiction but it may be an erroneous order which does not non- 
-~ suit any party and it will be possible for the plaintiff in law to challenge in an 
appeal against the decree if passed against him, though such challenge may 
not be effective in a particular case. Further under Article 131 of the Limita- 

tion Act 1963 a specified time limit has been provided for moving the High 
Court in revision under the Code of Civil Procedure and when the said period 
elapses the interlocutory order acquires a finality as between the Parties -in 
so far as the-proceeding before the trial court is concerned. Accordingly the 
exercise of suo moto powers in revision under the C. P. Code, which again 
is not provided therein if it can at all be exercised must be circumscribed 
under those limitations. For all these reasons it is not possible to interfere i 
with the said order of the trial court which is otherwise within jurisdiction T 
and at this stage. Accordingly the High Court declined to interfere in revision oe 
with the said order.of the trial court. l 
Cases referred to : j mm 
(1) Iswar Singh Kripal Singh & Co. y. Rajputana Trading Co. Ltd, 1 
(1972) 77 CWN 326 7 
(2) Amin Chand Dassani yv. Mamalabai, Bachawat 1976 (2) CL] 133 ` 
(3) Soma Sundaram y. Muthu Manicka Nadar, AIR. 1932 Mad 714 
(4) Avirah Ousacph y. Karthiyani, ATR 1965 Kerala 179 z 
(5) Rabindranath Bose y. Jyoti Bikash Bose, AIR 1975 Cal 377 
Chandidas Roy Chowdhury .. ...for the Petitioner 
Radha Kanta Bhattacharjee, Tarak Nath Roy ana Bhaskar Bhattacherjee 


..for the Opposite Party. - 
The judgment of the Court was as follows : — 


The opposite party instituted a suit against the petitioner for his . 
ejectment from the suit premises, which was held by him under the said 
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_opposite party as a monthly tenant at: a- monthly rent of Rs. 40/- payable 
q 
“according to English Calender. month, on determination of the tenancy. 
he petitioner entered appearance ' ‘in the suit, being Title Suit No. 247 of 
1947 in the Court of Third Munsif at Alipore on January 9, 1975 even 
though no summons was served on him. ' Thereafter he filed an appli- 
cation under sections 17(2) and 17 (2) (A) of the West Bengal Premises 
e eTenancy Act on January’ 14,1975 raising some disputes in regard to the 
, Payment of rent. He further prayed that he should be permitted to deposit 
the amount as would. be determined by easy monthly instalments. The 
said application was allowed on* December 17, 1975 directing the 
petitioner to deposit the sum of Rs. 850 80 P, being the arrears of rent 
with interest by 12 monthly’instalments. The said order was: passed on ` 
consent. 

2. On November 28, 1975 the opposite party filed an application 
under section 17(3) of the Act praying for striking out the defence against 
the delivery of possession on the ground that the petitioner defendant had 
deposited the rent in the name of one of the co-owner plaintiffs, and as such 
the deposits were invalid. This ‘application was heard on contest by the 
learned Munsif who by his order No. 36 of July 23, 1976, held that the 
defendant petitioner had duly complied with section 17 (1) of the Act by 
depositing the rent equivalent in the name of Biswanath Seal, planintiff in 
his both capacities for self and as a Trustee. By order of the said date 
the application under Section 17 (3) was dismissed. 

3.. The plaintiff thereupon filed an appeal against the said order 
before the District Judge, Alipore and by his order dated 9th November, 
1976, the learned District Jrdge held that the appeal before. him was 
maintainable in view of the decision in (1) Iswar Singh Kripal Singh & 
Go. v. Rajputna Trading Co. Ltd., 77C.W.N. page 326 and there was 
nothing in the décision.in (2) Amin Chand v. Mamalbai, 1976 (2) CLJ 

' 133 which bars such appeal. On merits the learned’Judge held that the 

-~ deposits 'were illegal and ineffective as the deposits admittedly were made 

in the personal name of Biswanath Seal. Accordingly the appeal was 

allowed and the plaintiff-opposite party’s application under Section 17/3) 

_ was also allowed striking out the defence against the delivery of possession. 

` The present Rule has been obtained by the defendant petitioner against 
this order. 

. 4, There can to be no dispute that the appeal is a creature of the 
statute and unless an appeal is “provided in law, no appeal is available 
against any order.’ The order under section 17(3) passed by the Trial 
Court has not been made subject to any appeal in law even though at the 
hearing of the appeal from the decree as may be passed in the suit, the 
appellant may challenge such an order as an interlocutory or@er in the suit 

- under section 105 (1) of the Code -of Civil Procedure. The’ learned appe- 
Hate court has relied on the decision in Rajputna: Trading Co. es case 


‘ 
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in which the appeal was entertained from an order of the trial Judge 
under, section 17 (3) of the Act in a suit of the Original Side.of thif Court: 
as a part - -determination of the substantial rights of the parties. , This® 
order was accepted by the appeal court as a judgment as defined in clause 
15 of the Letters Patent which in the earlier part governs the procedure 
in” the Original jurisdiction of this Court and an appeal 18 provided therein 
against a judgment of one Judge. The above provisions of this clause , 
cannot be availed in the proceedings ‘before ‘courts which are not courts 
in the Original jurisdiction of this Court. Accordingly it is obvious that 
this decision has no ‘application to such proceedings in courts not in the, 
Original jurisdiction of this Court., It 18 clear therefore that the appeal 
before the lower Appellate Court was not maintainable in absence of any 
provision in law in respect thereof and. the learned Judge had no juris- 


diction to entertain and dispose the appeal before him. In fact this ° 


position has not been disputed before me. l 

85, Mr. Radhakanta Bhattacharyya learned Advocate appearing for 
the plaintiff opposite party, has drawn my attention to ‘several decisions 
. in which the High Court has suo moto interfered with an order. in revision 
passed by the trial court even if the appellate order therefrom was without ` 
jurisdiction. -In (3) Soma Sundaram v. Muthu Manicka Nadar, AIR 1932 
Madras 714 it was held that High Court is entitled in the proper case, to 


interfere i in revision even without an application to.it by the party, interes . 
sted in that case. It was further held | that where the Trial Court passed ; 


an erroneous non- appealable order and the appcal ‘therefrom is however, 


entertained, the High Court can reyise the original order while settin g aside‘ 


the appellate order. In this case the Division Bench of the, Madras High. 
Court relying the earlier decisions modified the order of the learned Munaf 
in proceedings under Order 23 (1) of the Code in respect.of. the cost, adding 
a default clause to the effect that if the costs were not paid by the plaintiff 
as directed the suit would stand’ as dismissed with cost. In (4) Avirah 
Ouseph v. Karthiyani, AIR 1965 Kerala 179 it was held that entertaining | 


an appeal against’an order when the order- itself is not appealable and ita ` 


disposal are both illegal and. void. - “Though the ‘revision in such case 


~ 


appeal filed was without jurisdiction and the order of the appellate court 
‘is also void and passed without jurisdicton, the High Court in exercising 


its power suo moto, under Section 151, may investigate the question | 


whether the order of the trial Court itself was legal or not. 


against the appellate order can be allowed on the short ground that. the. 


© 


s 


pa 


ey 


6. Strongly relying on the aforesaid decisions, Mr.. Bhattacharyya j 


submitted that the order of the learned Munsif: on the plaintiff ’s applica- 
tion under section 17 (3) of the Act was patently erroneous and this 
Court, should interfere with the order suo moto and pass appropriate 


orders, In this connection I may refer to the decision in `(5) Rathindra , 


Nath v. ii Bikash,. A. I R., 1975 Calcutta 377 wherein I took the. view ` ` 


° 
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° that the revisional powers of this Court does not extend to correct the 
order passed when the patty disputing the propriety of the order has not 
J€gally and validly brought the impugned order in this Court in accordance 
with law, the matter coming to this Court at the instance of the other 
party challenging the appellate order therefrom when the appeal itself was 
incompetent. The position has further to be considered from two aspects. 
_ fhe order of the’ learned Munsif, which is now assailed before me by the 
plaintiff opposite party, was not an order passed without jurisdiction but 
° it may be an erroneous order which does not non-suit any party and it will 
be possible for the plaintiff in law to challenge in an appeal against the 
decree if passed against him, though such challenge may not be effective 
in the particular case. Further under Article 131 of the Limitation Act, 
1963 specified time limit has been provided for moving the High Court in 
revision under the Code and when the period clapses the interlocutory 
order acquires a finality between the parties in so far ‘as the proceeding 
before the trial court is concerned. Accordingly, exercise of suo moto 
powers of revision under the Code, which again is not provided therein, 
if jt can at all be exercised must be circumscribed under those limitations. 
For all these reasons it is not possible to interfere with the order of the 
learned Munsif whjch is otherwise within jurisdiction and at this stage, 
as submitted by Mr. Bhattacharyya. 

The Rule accordingly succeeds and is made absolute. The impugned 
appellate order is get aside. There will be no order for costs. Let the 
records be sent down at once. 

A S,G 
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[ CONSTITUTIONAL WRIT JURISDICTION j 
Before Mr. Justice Manas Nath Roy 
Decision: August 9,-1977 
Mi. Altaf Karim & Ors. wh ots Ee Petitioners 
Versus 
State of West Bengal & Ors. A bi Responderts* 
Rice Millieg Industry (Regulation) Act (21 of 1958) and Rice 
Milling Industry (Regulation and Licensing) Rules 1959— Memo no. 1518 
F.R. dated 20.11.73—Issued by S.D.O., Sadar, Hooghly—Husktng 
mechine is to be operated on grant of licences Ticensing Authority being 
Sub-Divisional Controller ef Food and Suppiies— Application for licence 
is shelved on the advice of Sub-Divisional Advisory Vigilance Committee— 
Whether such order is made with or without jarisdiction. 
The petitioners are the holders of ligeces of husking machines. Being 
/ aggrieved by an order of the Subdivisional Controller of Food and 


*Civil Rule No. 4019 (w) of 1973. 
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Supplies, Hooghly, the petitioners moved a writ application before the 
High Court and obtained a Rule. From the impugned order it appears’ 
that the petitioners’ applications for operating husking mechines have 
been directed to be shelved until further decision. 

' HELD: The Sub-Divisional Advisury Vigilance Committee is quite 


unknown to the statute relating to husking mechine and as such the e 


Sub-Divisional Controller of Food and Supplies, Hooghly, has acted 
irregularly, arbitrarily and,without jurisdiction in making the order com- 
plained of in terms of the resolution of the sald Advisory Vigilance Com- 
mittee. Hence the impugned order is quashed and the Rule is made 
absolute. 

Samir Kumar Mukherjee re L oe for the Petitioners 
„Samaresh Nandi A i pis for the State 


The judgment of the Court was as follows :— 


This application at the instance of the holders of licenses of husking 
machines and is directed against an order, annexure ‘C. From a reference 
to the said order it appears that the petitioners’ application for operating 
husking machines has been directed to be shelved'until further decision and 
that too at the instance of Subdivisional Advisory Vigilance Committee. 
It appears from the submissions as made by Mr. Mukherjee that such a 
Committee is quite unknown to the statute relating to the husking mach- 
ines and as such the respondent No. 4, viz., the Sub-Divisional Controller’ 
of Food and Supplies, ‘Hooghly, in my view, has acted irregularly and 


without jurisdiction, apart from arbitrarily, in making the impugned < 


order in terms of the resolution ofthe said Committee. 
2. Thus this Rule should succeed and the same is made absolute. 
There will be no order as to costs. The order in annexure ‘C’ 1s quashed. 
3. Let it be noted that this will not prevent or preclude the respon- 
dents from considering the prayer of the petitioners by theraselves and with- 
out any reference to the resolution of the Subdivisional Advisory Vigilance 
Committee. Iam further informed, by Mr. Mukherjee that the period 
for which such permission was asked for has expired and thereafter the 
petitioners have duly made application for necessary permission. While 
dealing with the matter now and in terms of the directions as above tue 
respondents will be authorised to take cognisance of such application 
which the petitioners have made. 
4. It will be highly appreciated if the determination 1 in the present 
case now, is made within two months from today. 
T K.M. 
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e [ CONSTITUTIONAL WRIT JURISDICTION J 
-© : ` Before Mr. Justice Amiya Kumar Mookerji 
Decision: May 23, 1977 
Sushil Kumar Ghosh & Anr. Se ss Petitioners 
| Versus 
State of West Bengal & Ors. a Respondents* 


- 9 West Bengal Land Reforms Act (10 of 1956), Sec. 19B— Restoratien 
vof land to bargadar— Application of bargaders made te Bbhagchas Officer 
—No allegation in application about termination of caltivatton of land by 
bargadar— Absence of such allegation— Efect there of. 

On an application of several bargadars, the Bhagchas Officer held 
that the applicants were the actual bargadars. Thereafter the Bhagchas 
Officer informed the Reveaue Officer to record the names of the Bargadars 
in the Settlement Records. It appears that the impugned order was made 
under section 19B of the Land Reforms Act 1956. 

HELD: The Bhagchas Officer has no. jurisdiction to pass the 
impugned order. Nowhere in the application of the bargadars it has been 
stated that the said bargadars have been evicted frum the land in question. 
Unless it 1s established that there has been an illegal termination of cultivation 
of land by the bargadar, no action under section 19B can be mentained 


Case referred to: , 
(L) Mritunjoy Pramanik v. Sub. ane Officer, Ti aalik (1963) 68 
CWN 112 
Tarun Kumar Chatterjee l oe for the Petitioners 
Jnanendra Mohan De l a for the Respondents 


The judgment of the Cauti WAS as c tollovi: — 

This Rule is directed against an order dated 6.3.75 issued by the Bhag- 
chas Officer by which it was determined that the opposite parties were the 
actual bargadars. On an application made by the bargadars the Bhagchas 
Officer informed the Revenue Officer to record the names of the bargadars. 

» It appears that the impugned order was passed under section 19(B) of 
the Land Reforms Act. Mr. Chatterjee appearing on behalf of the peti- 
tioner contended that unless the bhag cultivation 1s terminated by any 
rson no order could be passed by the Bhagchas Officer for restoration 
Of the land to the bargadar under section 19{B) of the Land Reforms Act. 
Reliance was placed upon a decision of this Court reported in (1) 68 CWN 
112 (Mritunjoy v. S.D.O ). In that case it has been held by Banerjee, J, 
that it must have to be proved that there Has been an illegal termination 
‘of cultivation of the land by a bargadar. If that fact is not proved, then no 
action under that section can be maintained. In view of the above deci- 
sion of this court, in my opinion, the Bhagchas Officer has got no jurisdic- 
tion to pass the impugned order. I have gone through the application by 
the bargadar which is annexure Ato the petitton. No where it is stated 
*Civil Rule nò. 13197(w) of 1975: 







t f % 


554 , Calcutta Port Trust v. cargo of Benzene a. [1977(2)GL3 


j 


that the said bargadar has beet evicted from the land. Accordingly: the 


impugned ‘order is quashed, The Rule is” made absolute without any 
order as to costs. I make`it, clear, if the opposite parties alleged bargadars 
are evicted by the owners in the meantime, they would be at liberty te 
make a proper application before ee Bhagchas Officer for protection. 





S.P.M. ` 
© 
[ ADMIRALTY. JURISDICTION ] ; 
~ Before Mr. Justice Dipak Kumar Sen 
Decision : September 30, SRE 
Calenta Port Trust and Ors. leai Sa Plaintiffs 
Versus i 7 
The owners ani parties interested in the 5395. 714 M.T: 
of Nitrate Benzene off loaded from M.T. Yvonne .... Defendants” 


Maritime Salvage— S. 402 of Merchant Shipping Act, 1958— Selvage 


service-— Whether must be voluntary- -meaning of ‘voluntariness’ ’— Salvage 


services rendered in pursuance of salvyor’a statutory duties—Pecunimy 
interest of salvor in salved property — Whether such serviccs voluntary — 
Claim for reward made by salvor’s employees— When maintainable- BS8eSS- 


ment of salvage reward-how made—S. 42, ‘Ports Act, 1908 — S. 121 Caleutta 
Port Act, 1890. 


By an order of Court made in Admiralty Suit No. 3 of 1970, the - g 


motor tanker “Yvonne” then berthed at one of the Budge Budge jetties 
was arrested and placed in the custody of the Marshal. At the time of 


the arrest, the vessel had on board about 5395 M.T. of benzine of nitration - 


grade; a volatile and combustible cargo which’ had been loaded at Budge 
Budge for crriage to Swamsea in ‘U.K. After the arrest, the vessel was 


. shifted from Budge Budge and anchored at Diamond Harbour where she lay 


without steam or electricity, her machinery being out of order, Considering 
that the vessel in her immobilised state with the dangerous caTgo on board 
constituted a danger to the navigation in the river, the Commissjoners for 
the Port of Calcutta applied to the Admiralty Court and obtained a dire- 
ction to get‘the cargo unloaded from the vessel and stored ashore. The 
Commissioners also applied and obtained liberty from Court to "proceed 
against the vessel and get her sold for realisation of port- “dues and other 
charges-due to them from the vessel. Thereafter, the Commigsioners 
caused repairs to be doné to the vessel and her machinery and then had 
the vessel brought back to Budge Budge with the assistance of tugs’ and 
‘motor launches of the Commissioners and some ‘of the Commissioners 
employees. eAt Budge Budge, the cargo was discharged from the vessel 
by the Commissioners. 
“Suit No. 13 of 1970. 
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Thereafter, the present suit was instituted by the Commissioners and 
thrée of their officers as plaintiffs: ‘claiming à sum of Rs. 10,82,913/- as 
salvage reward from the owners of. the said cargo. The case of the plaintiff 
Commissioners was: that they had rescued the cargo from imminent danger 
of.fire and loss and at great risk to the property of the Commissioners 
engaged in the.salvage operation aid as such they were entitléd in addition 
_ 4p the costs and expenses incurred by them (for which they had been 
. paid) reward for salvage services rendered. The case of the three plaintiff 
* officers was that the personal services rendered by thera in the rescue 
operations went ‚beyond their normal duties as officers of the Commis- 
sioners and they had taken éxtracrdimary risks and as such they were 
entitled, independently of the Plaintiff No. 1 to clair salvage rewards. 


The defendant cargo-owners contested the claim contending inter 
‘alia'that the vessel and the cargo were never- in imminent danger and 
that the salvage operations lacked the element of voluntariness which 
was an essential element in maritime salvage. , 


HELD: (l ) There can be no claim for salvage where the property 
which was the subject ‘of salvage service was. not in danger. It is, 
however, not necessary that the danger should .be proved to be immediate 
or absoluie. , There was sufficient evidence in the case to show that the 
vessel was in “distress and there was reasonable apprehension , of some danger 
to her and the cargo. (2)V oluntariness is- an -essential element in salvage. 
(3) The Commissioners on their own admission had shifted the vessel to 
Budge Budge and had done all that was necessary to do so and had discharged 
the cargo in-pursuance of their statutory duties as Conseryators under the 
Ports Act, 1908, to the Port and the navigable channel of the river. 
As such, the element of voluntariness. was lacking. {4) The Commissioners 

‘a intended also to have the vessel sold for realisation of their dues and they 
needed to discharge the cargo as the vessel could not be sold with the cargo 
on board.” The Commissioners’ thus had a pecuniary interest in the salved 

property and were motivated by self-interest in getting the cargo discharged. 

Their actions lacked the element of voluntariness. (5) The Commissioners’ 

cers would be entitled to salvage reward indeperidently of the Commissioners 
the services rendered by them’ went beyond the scope of their normal duties 
the risks taken by them exceeded the normal risks of their service. The 

sce did not establish that the services rendered by the plaintiffs no. 2 

3 and.the-risks faken went beyond their normal duties and risks. (6) T. i 

of the plaintiffs No. I, 2 and 3 must, therefore, fail. (7) Plaintiff No. 4, 

ineer had exerted himsélf béyond the scope of his normal duties and had 

ed himself to some risks and, was entitled te claim salvage reward (8). 

sessing the amount of reward to be awarded the Court shoul consider 
salia: the. oe of danger. to ‘the salved -property, the value of the 

a 4, the degree of danger to the salvor and the time occupied 
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' and the extent of the work done © The value of t the property saived should ° 
not be the only or the main governing factor. (9) the claim of the ' Plaintif l 
No. 4 should be assessed at Rs 12,000/- and.as no. claim had been preferred ~~ 
against the vessel, the cargo’s share.of the liability - should -be assessed at 
Rs.-4.000/-, and there should be a. decree for that amount in favour of the 
Plaintiff No. 4 and a decree for one-third of the taxed costs in favour of the’ 
plaintiffs. bo . l e. 
Cases referred to: 
(1) The Glenduroy, (1871) LR 3 PC 589 
(2) The Clifton, (1834) 3 Hagg 117 
(3) The Phantom, (1866) LR'1.A& E 58 
(4) The Strathnaver, (1875) F App Cas. 58°. 
(5) The Troilus, (1951) App Cas 820 l 
(6) | The Tower Bridge, (1936) Probate 30 . - 
(7) ‘The Glaucus, (1948) 81.Lloyds Rep 262. 
'(8) The Sarpen (1916) Probate 306, 
(9) The Carrie, (1917) Probate 224. 
(10) The Kangaroo, (1918) Probate 327 
(ll) The Lomonosoff, (1921) Probate 97 | 
(12) The Cites‘ ( 1925) 22 Lloyds Rep 275 , 
{13) The Mars & Other Barges, (1948) 81 Lloyds Rep 452 
(14) The Teh Hu, 1969 (3) WLR 1135 | 
(13) The Thetis, (66 ER 312 ` ` 
- (16) ` The Nile, (1875) LR 4 A&E 449 i 
` U7} Cargo ex Ulysses, (1888) 13 PD 205. ~ ° © ' - 
(18) ' The Gregoroso, 1971 AER 961 a " 
(19) The Werra, (1886)'12 PD 52 
(20) The Amerique, (1874) LR 6 PC 468 | 
B. C. Mitra, Subroto Roy Chowdhury, Biswarup Gupta and: s = 









S. Roy Choudhury - l fór the Plaintiff’ 
Ajit Roy Mukherji, Goutam Chaliapiiey: and he 
Tarun Bose ` se se- t for the Defendants 


The jadgment of the Court was as follows :— 


The facts in this case which are not in dispute may ‘shortly | 
stated as follows :— i 

Motor tank vessely “Yvonne” (heréinafter ee to as “the T 

er”) arived at the Port of Calcutta on or about the 4th January, 1 

ae between the 12th and the 15th, January 1970, 5395.714 metric to 
-of Benzene, nitration, grade (herein after referred to as “the cargo”) 
loaded in her for being shipped to Swansea, U.K. 

On os about the 2lst January, 1970 the Tanker while berthe 
Budge Budge was arrested under an order of this Court passed in Ad 
ralty Suit No. 3 ef, 1970. . 
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- Om- the 27th January,- 1970, -on an a ano of the Commissioners 
for the Port of Calcutta- (hereinafter referred to as “the Commissioners”), 
in the said -Admiratly” suit, liberty. ` was. given ‘to them. to remove the Tanker 
to Diamond Harbour Explosive Anchorage: or-to any other suitable place. 
. _ Pursuant ‘thereto,-on or about the 5th February 1970, the Tanker with 


her cargo was moved -from Budge’ Budge and anchored at Diamond 
è Harbour. ny 


On- “another. application of the - Con aE made in-the said 
Admiralty” suit, an -order was passed on the 3rd March, 1970, directing 
` intēr_aliā that in case the. arrest of the Tanker continued thereafter beyond 
10 days, -the owners, the. Master’ and the: -agents. of the Tanker would 
unload the cargo aud ‘store the same. -In default, the Detaining Officer 
“appointed . in the suit was directed to deal with the cargo as aforesaid and 
keep. the -same stored suitably. -The said order dated the 3rd March, 
1970 was varied on the 10th: ‘March, 1970 and the Director, Marine Depart-. 
‘ment of the Port Commissioners was directed to deal with the cargo as 
aforesaid i in place of the Detaining- Officer. ` 

` On the 23rd April, -1970,- on another, application .of the Commissio-- 
, ners “in ‘the said. Admiralty Suit, liberty was given to. them to proceed 


_ against ‘the Tanker for realisation of the amounts ‘due froni her under the 
Port Acts. : 


- Pursinant: thereto “the enaa took avenahe Tanker on the 
25th May, 1970'and> brought her back to the Budge Budge moorings on the 
same day. By-the 29th May 1970, -the < cargo was, off loaded and pumped 

into. storage tanks at Budge Budge. ~ 

The Tanker was. ultimately sold by Resdivers appointed in the said 
Admiralty suit and a sum of Rs. 2,12 084/41 p. ‘was paid to the Commissi- 
oners in full payment of the entire: costs, , charges and expenses Incurred’ 
by them for the operation. 

The Commissoners for.the ‘Port of Calcutta ; k Banwarilal Mital ie 
-~ Director, © Marine: Departrhent . of the Port Commissioners, Anadi Nath 
’Chakrabartty; - ‘the Deputy Director, “Marine Department of the Port 
mmissioners and one Mukund: Kale ‘yespectively plaintiffs Nos 1, 2, 
2d 4 herein, .. instituted this suit on the 11th September, 1970 against the 
3 and pårties- interested in the said i cargo claiming, inter alia, reward 
-Temunefation for salvage service rendered. The particular reliefs 

-éd in the’ plaint are, inter ‘alia, judgment against the cargo for Rs. 
Le re 915° 59p,. arrest and sale of the cargo-and payment of the proceeds 
“tnfeof to the plaintiffs in- protarito to satisfaction of-their claim; an enquiry 
into salvage remuneration or reward payable to the plaintiffs, if necessary, 
and a decree for such'sum. : 

“> 2. The case in the plaint is, inter-alia, ‘that the cio beifig Benzene 
_ of nitration grade was highly volatile, inflammable and was “‘dangerous 

pemo cum within. the meaning of the Petroleum Act, 1934.- On account 
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, of the seasonal high temperature, it is alleged that the tanks and holds of 
the Tanker had become full of gas and there was an imminent hazard of. 
fire and explosion. 


3. Itis alleged that while at Diamond Harbour the Tanker had 
broken her anchorage cable. She had drifted and/or was so negligently 
managed that she had come to the edge of the Diamond Sands and -ran 
the risk of running a ground and breaking herself apart. The cargo 
suffered further risk of fire and explosion as naked flames were being 
exposed on board. 

' 4, It is alleged that the Commissioners having a statutory obligation 
‘to keep the Port of Calcutta and the navigational channel of the river 
Hooghly safe for shipping and allied activities, were obliged and decided 
to remove the cargo from the Tanker and unload the same into storage 
tanks or other installations on shore and necessary directions were accor- 
dingly obtained in the said Admiralty suit. 


8. To save the cargo, it is alleged, thatthe Commissioners were- 


obliged to undertake or caused to be effected various works and 
repairs to the Tanker and to render various services to her outside the 
scope of their normal functions. The particulars of the aforesaid are 
alleged to be as follows :— 

a) The Commissioners employed Shalimar Works Ltd. to effect 
necessary repairs to the Tanker. Such repairs were carried out under the 
direct supervision of the plaintiffs Nos. 3 and 4. 

b) The Tanker was brought to Budge Budge partly towed by the 
tug and fire-float Seva belonging to the Commissioners under the overall 
charge of the plaintiff No. 2. 

c) Fire-float eum tug Nadia and fire-float Agniit baoise to 
the Commissioners were deployed in the operation as a stand- by for 
emergencies and as a precautionery measure. 

d) At Budge Budge, the starboard boiler of the ‘Tanker broke 
down. Steam was supplied from the Seva to the Tanker’s cargo pump 
for discharge of the cargo. The boiler of Seva was considerably damaged 
in the process and Seva was decommissioned for five days for repairs. 3 

e) The cargo was off-loaded and pumped into storage tanks > 
Burmah Shell Oil Storage and Distributing Co. of India Ltd. at Budge 
Budge from the 25th May, 1970 till the 28th May, 1970. Fire-float Agnijit 
stood as a safeguard against any out-break of fire during the operation. — 

f) Water boat Jaladhi belonging to the Commissioners was 
placed at the disposal of Shalimar Works Ltd. to expedite repairs. Motor 
launch Dasharath was utilised for transport of personnel and implements. 

g) The plaintiff No.2 made arrangements with Burmah Shell Oil 
Storage and Distributing Company of India Ltd. for storage of the cargo 
and also arranged with the Collector of Customs for egwi g the discharge 
of the said cargo under Bond. 
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h) By way of admitistrative supervision, extra personnel were 


+ 
A arranged: to act'as crew and money ‘Was advanced for fresh water and fuel 


for the Tanker. ° = 
= 
i) A punip was s removed from” the vessel Tribeni aid installed 
in the engine room of the Tanker. 


For the aforesaid, it'is- alleged that expenses amounting to Rs. 
2,12,084/41p. were incurred.. 
å 6. For saving the cargo, the plaintiffs it is alleged, undertook 
inter alia the following tisks :— ` 
a) The ‘plaintiffs Nos.2, 3 and 4 personally sie in the 
said operation and had to run ‘grave personal risks. ` 
b) There was the risk of total loss of or considerable damage to 


” the said fire floats ‘and tage as also the tools dnd equipments of Shalimar 


Works Ltd. 

7. Iti is ‘alleged. that by reason of the aforesaid services the cargo 
was rescued from considerable danger and placed i in safety. 

8. The total value of the cargo Is alleged to be Rs. 25, 90, ,000/-. 
Thè salvage reward is assessed at half the value of the property salvaged 
i.e. Rs. 12,95,000/-. Actual costs of the entire operation viz. Rs. 2, 12 ,084/ 
41p. having been provided for inthe orders of | this Court passed in the 
said Admiralty Suit Ñ6. 3 of (970 and made realisable against the Tanker, 
the plaintiffs in this suit claim balance of Rs. 10,82 1915/59 P; ; 

9.. Pursuant to an order dated the 13th February, 1945 the plaint 
in this suit was amended dnd the Calcutta Port Trust, incorporated urider 
the Major Port Trusts Act, 1963 (Act XXXII of 1963) as amended by the 
Major Port Trusts (Amendment) ‘Act, 1974 was substituted in piace of 
the Commissioners for the Port of Calcule. 

10. A written statement has béen filed on behalf of B.P. Chemicals 
(U K.) Ltd. who claim to bė the present owners oF the cargo as endorses 
of the relative Bill of lading for value. 

il. It is alleged in thé written statemént that neither the Tanker 


„= nor the cargo was in any danger as alléged in the plaint and that the 


Commissioners sought orders from the Court for ualoading the cargo for 
the purpose of selling the vessel and not with the object of ensuring the 
safety of the cargo. The’ unloadin g of the argo facilitated the sale of 
the Tanker. 

12. Itis alleged hiat the’ cargo was unloaded and stored by Burmah 
Shell Storage and Distributing Company of India Ltd. at the latter’ 8 
Budge Budge installation in consultation with the Master of the Tanker 
and the Commissioners. 

13. The operation, it is contended, was not a salvage. operation 
and in any event, was done pursuant to the orders of the Court. The 

claims of the plaintiffs for salvage is denied entirely. 
14) The following is issues were raised and settled at the trial :— 
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‘1. Did the piaintiffs effect, undertake or cause to be effected 
various works and repairs mentioned in paragaph 12 of the plaint T 
Were such works outside the scope of the normal functions and duties 
of the plaintiffs? z 

2. Did the plaintiffs undertake the risk as alleged in aol 

-12 of the plaint ? 


3. Are the plaintiffs entitled to any reward as claimed in thee 


plaint by way of or on account of salvage ? 

4. Wasthe unloading operation relating to the- cargo carried 
out by Burma Shell Oil Storage and Distributing Company of India 
Ltd. as alleged in paragraph I r(e) and 12(a) of the written statement ? 


5. To what relief, if any, are the plaintiffs or any of them enti- 
tled ? - 


13. The first iinei at the trial was Anadi Nath Chakraborty, the 


plaintiff No. 3. Since May 1968-he had been the Deputy Director, Marine 
Department of the Port Commissioners. He. stated that pursuant to a 


decigion taken at a meeting of the Port Authorities held on the 8th May, . 
1970, he along with M.G. Kale, the plaintiff No. 4 along with a’ represen- 


tative of Shalimar Work Ltd. anda policé party boarded the Tanker 


anchored at Diamond Harbour on the 9th May, 1970. The minutes of 


the meeting dated the 8th May, 1970 were tendered as Ext. A. 

On 9th May, 1970 he advaneed money to the Master of the Tanker 
for provisions, appointed some crew and arranged for fuel and fresh water. 

16. The Tanker was repaired under his general administrative 
control and under the supervision of Kale. The water boats Jaladhi 
and Baridhi and Motor launches Dasarath and Hilsa were deployed. A 
feed pump was detached from the survey vessel Triveni. -transported to 
Diamond Harbour and fitted to the Tanker. The essential repairs 
having been executed at Diamond Harbour, the Tanker was brought to 
Budge Budge. He Stated that the route from Diamond Harbour to 
Budge Budge had dangerous patches and required careful piloting. 

17. The Tanker left Diamond Harbour and reached Budge Budge 
on the 15th-May, 1970. He was on. board the Tanker during the trip. 

18 -The discharge of the eargo was-commenced on the 26th May,. 
1970. During-this’ operation the starboard boiler of the Tanker broke 
down and her cargo pump ceased to function. Steam was supplied to 
the cargo pump from the despateh vessel Seva through an adapter. The 
boiler of the Seva was damaged in the process. He was on board the 
Tanker during the discharge of the cargo. 


19. It was not a part of his normal duties to take over control 
of vessels in distress or to discharge their cargo’ In course of the entire 


operation he had to be aboard the Tanker for a considerable period of - 


time. 


“ 
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s 20. He stated that Benzene of Nitration Sea is very iin 

- and its flash point is minus’ 11.11; degree centrigrade. If there be 
concentration ofi over 8% of Benzene vapous “in the placa paces a aa 
flame. would- result in ignition. - 

- 21. At the relevant. time.: the draft of ‘he Tanker was 20° 3” for- 
ward and 20°6”- cft A plan of. the: Diamond- Harbour region which 
indicated the depth of water at various points and at various tides, was 

e @€ndered and marked as Ext. C. A tide table chart for Hooghly for 
ethe relevant: period was tendered as‘ Ext. D; The depth of the water on 
¢he.9th May, 1970 in the vicinity of the Tanker-was around 23 to 24 ft. 

- which’ gave the.Tanker a minimum clearance: According to him the 
hazard -of.fire and risk of explosion: i in the Tanker continued till the entire 
cargo was discharged. | 
= £2, In cross examination he aonittes that the Commissioners ‘took 
- charge of the Tanker in exercise- ‘of their lien for their statutory charges 
and on the authority of the order dated the 23rd April, 1970 passed in the 
said Admiralty suit. ` 
~ 723. He admitted further that on the 24th April, 1970 the Tanker 
constituted a: danger te navigation in the river Hooghly dnd the Com- 
missioners as ther Conservator of the C ilcutta Port were under a duty to 
keep the navigable: channel ‘free and had to remove the Tanker The 
costs and charges of such removal. were recoverable by the Commissioner 
under the Indian Ports Act, 1908. The Director, Marine Department had 
asked “for: ‘volunteers -in connection with.the operation relating to the 
Tanker. He had volunteered for the operation before 8th May, 1970. 
24. Employees of Shalimer Works Ltd. carried out the necessary 
repairs on board the Tanker and some of them also attended © on board 
when she was moved to- ‘Budge Budge. A 
.25. ‘The volunteers viz. himself and the Engineering Superintendent 
Kale had not been insured Minutes of the meeting of the officers of the 
= „Port Commissioners- held on 3rd May, 1970 was tendered as Ext.. | and 

* his affidavit affirmed on 3rd- March, ‘1970 i in the said Admiralty Suit was 

tendered as Ext 2. © - 
~ 26, The next witness for the ` plaintiffs was Jagadish Phadnis the 

' Deputy Controller of Explosives i in the Eastern Circle, Government of India 

and expert on. Explosives. In January 1970, he was employed as a Safety 

Officer under the Commissioners. ‘He had visited the Tanker in 

January.’ February and March, 1970 and had submitted several reports 

on the Tanker respectively dated 16th January (Ext. E), 3lst January, 

(Ext. F.), 9th February (Ext. G), 16th February (Ext. H) and 4th March, 

_ 1970 (Ext. I). 

l 27. He- stated ‘that in February 1970, the Tanker was lying at 

Diamond Harbour, without electricity or steam. There were no firé 

extinguishing equipment on board. Ordinary lights were being burnt and 


~ 
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the crew indulged in smoking. Kerosene lamps and candles were bein 
used as anchor lights. He cited passages at pages 41 and 42 of the Text 
Book “Hand Book of Dangerous Materials” by N. Trving Saz (195) 
Edition) to show the low flash point of Benzene and its dangerous - nature. 
28. The next witness for the plaintiffs was Mukund Govind Kale, 
“the plaintiff No. 4. He is a qualified engineer. -In 1970, he was the 
- Assistant Engineering Superintendent of the Calcutta Port Commissioners. 
He was actively engaged in the Tanker from 9th till 30th May, 1940 
Prior thereto, he had found on inspection that none of the machinery ip 
the Tanker were in working condition and there was neither power nor 
light. Substantial repairs were necessary before the Tanker could be 
moved. An operation plan with a covering letter dated 23rd May, 1970 
from the plaintiff No. 2 was tendered through him as Ext. J. Minutes of 
a meeting convened by the plaintiff No. 2 on 27th April, 1970 were 
-tendered as Ext. K. 3 i 

29.. On 8th May, 1970 he had volunteered to take part in_the 
operation of mobilising the Tanker. Thereafter, repairs to the Tanker 
were undertaken with the help of Shalimar Works Ltd. who were engaged 
by the Comissioners The entire repairs were carried out under his super- 
vision. The bill of Shalimar Works Ltd. was tendered as ‘Ext. 3. Accor- 
ding to him large quantities of fume and gas-had formed in the tanks of 
the vessel and there was always a danger of explosion and fire. 

30. From 9th till 30th May, 1970, he had attended the Tanker 
everyday from about 8 a.m. till 12 p.m. The engine room of the Tanker 
was not more than 4 ft. above the bottom of the vessel. The cargo tanks 
were behind the engine room bulkhead. A welding set was put up on the 
Water boat Baridhi for carrying out repairs to the Tanker. Some gas 
welding was done on board the Tanker in the machinary space. The 
Tanker was mobilised on 25th May, 1970 and ‘brought to Budge Budge. 
He was in the engine room of the Tanker throughout and supervised the 


operation. During the discharge of the cargo he was stationed at the | 
pump room of the Tanker. He took part thereafter in the degassing of 


her holds. 


31. In „ross examination, he stated that an Engineer along with 
fitters and greasers were deputed by the Shalimar Works Ltd. for the 
repairs to the Tanker. About 20 or 30 persons took part in the work. 
For the Commissioners only -he himself attended. Shalimar Works Ltd. 
did not charge anything extra for carrying out repairs under hazardous 
conditions. 

32. The next witness was Banwarilal Mital, the plaintiff No. 2. At 
the material time he- was the Director, Marine Department of the 
Calcutta Port Authorities. He is a Master Mariner holding a certificate 
of Competeffcy for foreign going vessels. 
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33. °A number of correspondence and documents being exhibit K to 
-exhtbit T were tendered through him: 

- 34. He had prepared the'operatión'plan`and after the meeting of 
the Officers of the Port commissioners convened by him on the 8th May 
1970, Shalimar Works Ltd. were‘ engaged by him to take up repairs of 
the Tanker. He-was‘in charge-of the operation and on the 25th May, 

“1970 he was‘on-board the despatch vessel Seva for six hours. 


* 35. After the Master had handed over the control of the Tanker he 
decided to bring the Tanker to Budge. Budge and salvage the cargo. This 
was a. personal: decision taken by him without reference to anybody else. 

36... In Gross examination, he admitted thatthe dues of the Commi- 
ssioners:had not been cleared when the Tanker was shifted from Diamond 
Harbour to Budge. Budge.’ He admitted further that the decision to 
discharge the cargo was not recorded in thé minutes of the meetings held 
on the 2nd May, and the 8th May, 1970'and:further that after the Court 
gave liberty to the Commissioners to store the cargo, a decision was taken 
to discharge the same. Salvage had not been claimed against the Tanker 
as the vessel was not.in danger. He stated that the whole object of the 
operation was to save the cargo and nothing else. This decision to save 
the cargo had not been taken wen the application was made to this. 
Court. 

l 37. - In further examination he stated that for towing the Tanker to 
Budge Budge, the tug Seva had to- be’ alongside the Tanker and the 
vessel Nadia had to follow though it was, the recommendation of the 
Safety Officer that it would be dangerous, to bring any steam or Diesel. tug 
within 300 ft. of the Tanker. ` 


, 38.- The next witness was Captain Anadi Kumar Das, the Comman- 

der of the despatch vessel Seva at the material time. The vessel Seva 

' stood by the.Tanker in April and. May, 1970. . He proved the relevant 

- entries from original log book of Seva, respectively dated the 23rd and 

th April, the 8th ‘to the 11th May, and the 18th and the 19th May, 
25th to the 30th „May and the 10th and the 1!th June 1970 (Ext.U). 


The next “witness Dharmbir Suri, a qualified hydrographic 
an Associate Member of the Institution of Surveyors, India, 
\ prove the copy plan (Ext. C). He stated that the figures 
ñ the plan-were obtained on actual survey under his command 
, 1970.and indicated the depths of the water measpred in feet. - 

`The next witness Satish Chandra Majumder was the Chief 
of despatch vessel“ Seva in 1970.’ He proved the entries dated 


| h to the 31st May and the Ist and‘the 2nd June, 1970 from ‘the 
"en re log book of Seva (Ext. V). ' e 


41. The next witness Ramesh Jogmohan Merchant was the Comm- 
ander of the as vessel Nadia in 1970. As anecied by his superiors 
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- in 1970, he with his vessel had stood by the Tanker which was agchored - ` 
‘at Diamond Harbour. He proved a number of entries from the tog book 
of “Nadia | in April and May 1970 (Ext W. series) 
42: The last witness for the plaintiffs was Jethanand Jamaitrai. 
Lakhani. In 1970 he was the Chief Engineer of the River Survey vessel 
Tribeni belonging to the Port Commissioners. He proved an entry dated ae 
the’ 16th May; 1970 in the log book of Tribeni, a letter No.CE/83 date? ° 
the 15th May, 1970 and a work permit No 369 (Exts X. and a -o 

- 43. . No witness was called by the defendant. l 

44. The main controversy. in this case has been whether the servic 6 
rendered by the plaintiffs to the Tanker were in the nature: of salvage. In - 
that context it is necessary to consider ‘what is salvage and what -constit- s 
utes salvage service in law. In The Glenduroy (1871) LR 3 PC 589, cited 
on behalf of the plaintiffs, the Privy Council quotes with approval obser- 
vations of Lord Stowell in “The — (1834) 3 Hage, | 117 on salvage 
as follows :— Ni 


Ñ 


“The ingredients of a salvage service are ‘fist enterprise ‘in. the“ 
salyors in going out jn tempestuous weather to assist a vessel in, dist- | 
regs, risking their own lives to save their fellow creatures and to rescue 
the propurty of their fellow subjects ; secondly, the degree of danger. a 

“and distrdss from which the. property is. rescued-whether- it were in - 
imminent peril or almost ‘certainly lost, nething out of it rescued . and ° 
preserved ; thirdly, the degree of labour and skill which the. salvor | 
incurred and- -displayed, and ‘the time occupied. Lastly, the- value. 
Where all those circumstances concur, a large and lıberal reward 
ought to be given” i ' Á 

45. Kennedy’s-Civil Salvage, Ath Raion describes salvage ‘service a | 
at page’ 5 as follows :— 2 8 e l 4 


“A salvage service may be described sufficiently for ‘practical. l 
purposes as a service which saves or helps to save a recognised fsubject 
of salvage when in danger, if the renderin g of such service.is voluntary © 
in the sense of being solély altributable neither to pre-existing con 
actual or-official duty owed to the owner of f thes salved propert 

~ to the interest of self-preservation.” 
“46. The nome Sections of the Merchant Shipping “ACTIN, 
are of relevance : ae 


-Section 3(40) :- “Salvage” includes all expenses properly paid 2 


by the salvor in the performanee of salvage services. 4 
Section ee “Where services are rendered. . 
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(b) In assisting -a vessel or saving the cargo or equipment of a 
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the coasts of India ‘there stall be payable to the salvor by the. owner of 
the-vedsel, cargo, equipment’ or wreck, a reasonable: ‘sum, for salvage 
3 having Tegard to all the circumstances of the case.” ' oas 

` Section 404 : as 


(1) The Central: Government may “make rules to carry out the 
l , purposes of ‘this Part. - 
E >. © (2) In particular, aid without sen to’ the generality of the 
pa foregoing. person, such rules may: provide for all or any of the. follow- 
S T ing matters, namely : - AN - 


g ` (b), the principles to be’ followed in awarding salvage sig the 
tee apportioning of salvage.” `, .. i S aE 

47: Rules under the said . Section 404 of the Indian “Merchant 
- Shipping’ Act on salvage have not been framed and it: was not disputed by 
-the parties that the ` -English law as to salvage would apply in the instant 
: 2 case. ‘It was not disputed. that the Tanker- and her cargo of Benzene 
i Nitrate if in distress could be lawful subjects | of. salvage. It was «also not 
disputed that the Tanker with her . cargo “was on oT near the coasts of 
India" at the relevant. ‘time within the. ‘raeaning of Section PAUSI 

of the. Indian Merchant Shipping: ‘Act. . 


` 48." -Learned ‘Counsel for: the. "defendant, - however, contended that 
there’ was no pléading i in the plaint that the Tanker, the vessel. in question 
was in ' distress. ` lt was: submitted tbat in- thé. absence, of:-such material 

l pleading it was not.open to the plaintiffs to claim’ salvage. 


49. In paragraph 5.of the plaintpit is pleaded that on or about the 
23rd: ‘April, 1970, the Tanker broke her. anchorage cable and drifted and/or 
de «=| Was 80 negligently managed that she came to the: edge of the Diamond 
“Sands and ran the risk of running: aground and: breaking herself into two. 

It has been further pleaded i in paragraph 11 Of the plaint that the boilers, 

the engine and other ‘tackles of “the Tanker. needed essential repairs to 
mobilise the vessel. © The claim in: the: ‘plaint is -specifically for salvage 
reward. , In my view, such pleadings are sufficient for the plaintiff to make 
case that the Tanker was in danger ‘and/or in, distress. The parties have 
e to trial on the issue of salvage. The plaintiffs have adduced evidence 
y thë'state of the’ Tanker at the -material time and it cannot be said 
‘he defendant hasbeen taken by. surprise by the pleadings. I proceed 
“der the evidence adduced by the plaintiffs to show the state of the 
at, the material time. ‘The. reports submitted by Phadnis, the 
ficer of thé! Commissioners, between January to March, 1970 
vely dated the 3lst January, the 9th February, the 16th February 
fe 4th March, 1970 heve been tendered as Exts. F, G, H and I. 

A EG appears from these reports that at the material time there was no fuel 
ji . por steam nor electricity nor any. ‘power in the Tanker. Her boilers were 
n shut off and the batteries: of -her wireless were’ discharged leaving her 
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without communication. The letter dated the 24th April, 1970 wrftten by — 
‘the Harbour Master ( River ) to the Director Marine Department ( Ext.S § 
shows that on the 23rd April, 1970, the Tanker had lost her port anchor E 
and one shackle of chain, and had’ dragged righton to the edge of the 
Diamond Sands and was in danger of running aground. The operational 

plan preparéd by the Director, Marine Department on the 7th May, 1970 

( Ext.J ) corroborates that the Tanker was re immobilised at the 7 
Diamond Harbour near the sands. : 


50. Anadi Nath Chakrbortty, the plaintiff No. 3 has stated from 
the box that on or about the 25th May, 1970, the Tanker having a draft 
of about 20 ft.was lying with a minimum of clearance m waters of the 
depth of 23/24 ft. Kale, the plaintiff No.4, stated that he found on ins- 
pection that in May, 1970, none ofthe mechinary of the Tanker was 1D 
working condition and she was without. any power or light. 

$1. On behalf of the plaintiffs emphasis was laid on the fact that 
the Tanker was carrying volatile, combustible ‘and dangerous cargo having 
a low flash point, viz., Nitrate of Benzene which was prone to generate 
inflammable gas. It was contended on the other hand on behalf of the 
defendant that because the cargo itself was inherently dangerous it cannot 
be said that the vessel was necessarily in distress as she was carrying 
such’ dangerous cargo. 


52. It has also been contended on ‘behalf of the defendant that 
long before the cargo was discharged at Budge Budge, the Tanker had 
been mobilised at Diamond Harbour and was no longer in distress. The 
seIvices rendered thereafter either to the Tanker or to the cargo ceuld not 
be salvage but would be in the nature of towage. A 

$3. To show what constitutes danger or distress to a vessel and how long 
such distress and/or danger would be deemed to continue for the purpose 
of salvage, learned counsel on behalf of the plaintiffs cited a number of 
decisions which are considered hereafter in their chronological order. 

(a) (3) The Phantom’(1866) LR. 1 A&E 58 was cited for the following 
observation of Dr. Lushington (p. 60): 

“Iam of opinion that it is not necessary there should be absol 
danger in order to. constitute a salvage service ; it is sufficient if there 
state of difficulty, and reasonable apprehension...... I think the rem 
of a vessel from an apprehended danger, and real Rene does parta 
- the character of salvage service.” | 

(b) (4) The Strathnaver (1875) 1 App. Cas. 58 was cited for the 
following observation in the judgment at page 65 of the report : 

.. the law is laid down in the case of The Charlotte by Dr. 
buinen He say, ‘It is not necessary, I conceive that the distress 


should be actual or immediate, or that the danger should be imminent | 
and absolute : a ) 
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(c) (5) The Troilus (1951) A.C. 820. The facts in tacie were that 
S.S Trdilus lost her propeller in the Indian Ocean and sent out 
Salls for assistance, The vessel: Stentor came forward in answer to 
such call and tewed Troilus to a safe anchorage in the Port of 
Aden. “A proposal that a new propeller should be despatched from 
. the U.K. and fitted at Aden was considered to be impractical. After 
_ eegotiations M.V. Glenogle was engaged and she towed Troilus .through 
the Suez ‘Canal to Falmouth in the U.K. The owners of the cargo prefe- 
rred an appeal against a salvage award made, in favour of Glenogle 
against them on the ground that the voyage from Aden and/or a Suez 
was merely an ocean towage and not salvage., 


It was held by.the Appeal Court that the Troilus was admittedly in 
a state’ of danger when she was picked up by the first salvor. Troilus 
came to anchor in Aden as a: temporary measure and not on a 
permanent and secure anchorage. ,As such, the state of danger within the 
meaning of salvage law continued when the second salvor took over. On 
further appeal, the House of Lords affirmed the judgment of the Appeal 
Court and held that although the ship and the cargo were in physi- 
cal safety at Aden it would be the duty of the Master of a damaged ship to 
' bring the ship and cargo to the destination as cheaply and as efficiently as 
i possible keeping in mind the. deterioration of the cargo and the possibility 
of expenses and delay. The services tendered by Glenogle were held to be’ 
in. the nature of salvage. 


. (d) (6) The Tower. Bridge ( 1936) p.. 30. This case Was ro for the 
' proposition that even adviée or information given in order to save a vessel 
from a local danger might amount to a salvage service. Here the vessel in 
distress was in perfect working order but she had entered into an ice field 
and sent an S.O.S. message. By, the time the salvor vessel reached the 
scene, the salved vessel had reached clear waters. The salvor stood by 
and instructed the salved vessel on her courses, which took her clear off 
the ice. It-was held that definite salvage service had been rendered. 

(e) (7) The Glaucus (1948) 81 LI. L. Rep. 262. In this case S.S. 
ausus in the course of a voyage from the Far East to the U. K. became 
led in the Indian Ocean due to a damaged boiler. She was towed to 
by S S. Rhesus. Repairs could not be effected at Aden-and S.S. 
or towed Glaucus to Suez for eight days. Onaclaim for salvage 
made by the respective owners of both S.S. Rhesus and S.S. 

r, it was contended that the services rendered by 5.S. Antenor were 
lage service as at the time when such services were rendered Glaucus 
already reached a safe port. 








On these facts it was held by Willmer, J. that at all materjal] times 
Glaucus was a damaged ship incapable of any manoeuvre whatsoever under 
her own power. She continued to be ina state of danger even when ~ 
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she was taken to Aden. Salvage was awarded for services rendered by 
SS. Antenor. í 


(f) Kennedy’s Civil Suivane 4th Edition, pa ge 20, was cited for the 
following observation 


' “There is no doubt that in. one common clase of re claim, ViZ.,” 
that which i is made for towing a ship which has received damage, the Court 
of Admiralty has always taken-in respect of the peu of danger & \e 
very liberal view in favour of the claim”. l ` 


54. On the uncontroverted documentary. and. oral evidence 
-adduced on behalf of the plaintiffs as discussed. above and on the authori- 
ties cited, I hold that the Tanker was in distress and difficulty in May, 
1970-and there was reasonable apprehension of some danger to her and 
her cargo. I hold further that such state of distress continued though in a 
lesser degree even after she was partially mobilised at Diamond Harbour, 
brought back to Budge Budge moorings where her cargo was' discharged: 
I also hold that the Tanker because she was carrying a dangerous cargo 
was being exposed to some additional danger because` of her loss of `- 
mobility « and manoeuvrability: 7 


55. On behalf of the defendant, it was contended next that even. .. 
assuming the Tanker was in distress or in apprehended danger, ' the 
Commissioners for the Port of Calcutta, a statutory body,. had only per- s 
formed their statutory duties and ‘obligations in removing the Tankér’ 
from Diamond Harbour to Budge Budge in. order to free the navigable 
channel of the river. Further and in. any event, the Commissioners ii.’ 
removing the Tanker and discharging her. cargo as aforesaid were acting >- 

' under the Orders of Court,- which duly provided for the entire costs, 4 
charges and expenses. incurred in the process. It was contended next that ` i 
the Commissioners were interested in the Tanker as creditors.on account 
of unpaid statutory port charges and the immediate and primary object — 
of the Commissioners, if not the only object, in rescuing the Tanker and. -- 
discharging her cargo was to proceed against .the vessel to realise such 
dues. With that object ‘in view, the Commissioners obtained, the- ord 
dated the 23rd April, 1970 to, proceed against the Tanker.. The’Com 
ssioners, it is contended, were motivated by interest of self-preservati A 

When’ they obtained possession of the Tanker under the said order dată 

the 23rd April, 1970, they became the bailees of -the cargo therein and asy 

- such bailees, it was their duty to make over the cargo to its owner in, the \ 
same condition as it was received by them. ‘On behalf of the plaintiffs 

it was contended on the other hand that - they had no statutory duty _ or- 
obligation to the carge carried in the Tanker or any pecuniary interest 
therein. . The {SCIViCes rendered by them to the cargo were entirely volu-- 

.ntary and they are lawfully entitled ‘to’ claim salvage reward against the 

cargo. Ia support of tag tespective contentions, as aforesaid a number of 
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e decisions were ‘cited at the Bar.. The’ decisions cited on. behalf of the 
Plaintiffs are considered first. 


(a) (8) “The Sarpen” (1916) p. 306 In this case the Tug Simla had 
been requisitioned by’ the British Admiralty: While’ stationed in the 
Kirkwell Bay, thé tug, with the consent of the Commander of the Nor- 
thern Patrol, rendered service to = S Sarpen, a Norwegian versel, aground 
on the Orkneys. i 


‘In a salvage action brought by the owners, the master and the crew 
of Simla against Sarpen, its cargo and freight, it was contended that Simla 
‘being a ship belonging to the British Government within the meaning of 
Section 557 of the Merchant Shipping Act,1944 could not claim salvage. It 
was contended further, that the services rendered by Simla under the 
_ orders of the Naval Authorities were not voluntary. It was held that the 
mere-requisition of the tug without terms and conditions being agreed 
upon did not amount to her demise. It was ‘held further that Simla was 
not a ship belonging to the’ Government within the meaning of the said 
“Act, and was entitled to prosecute a claim for salvage. On thé question 
of voluntariness it was’ observed in the judgment as follows :— (p.315). 


' “The test of voluntsriness is only applicable as between the 
salvor and salved, and if the services be voluntary in relation to the 
salved, i.e not rendered by reason of any obligation towards him, it 
is quite immaterial that the salvor has been ordered by some one who 
has control of his movements to render them” 


(b) (9)The Carrie (1917) P. 224. The facts in this case are carrie, 
a ‘Swedish vessel carrying a cargo of munitions for the French Government, 
was stopped in the English Channel on the Ist October, 1917 by a Ger- 
' man Submarine, Prepatory to,the sinking of the ship the crew of Carrie 
were ordered to take to boats. At that time armed trawlers of the British 
Navy appeared in the vicinity and ‘the submarine submerged. The crew 
having refused to return to the ship, the trawlers stood by the vessel 
and eventually towed her to Falmouth. The Commander,- officers and 
of the trawlers brought an action elaiming salvage remuneration 
mie. No claim was made against the cargo as it belonged to 
as, inter alia, contended by the.defendants that the plaintiffs 
to salvage as the veseel was carrying cargo’for the 
hich the plaintiffs were under a duty to save. ' The 
yere incident of the saving of the cargo from 
e Court that as the crew had refused to ret- 
nly from enemy attack but also from `` 
t the assistance rendered she would. have 
xtending the’, principles „laid down 
‘follows : 
















ù relation to part of the salved 
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property, 1.e., not rendered by reason of any abheation to thee 
owner of it, it is qui'e immaterial that tye salvor is ynder a «uty to 
someone else to rendér service to another ‘part of the salved property. » 
Assuming, therefore, that the plaintiffs were under-a duty to the. 
cargo, J think that does not prevent them being salvors of the 
ship. They have, in fact, saved’ the ship for the Swedish owners. ` 
Whatever was their duty to their own country or to France, they 
were under no duty to the Swedish owners to save the Swedish ship. 
' They ae therefore, entitled to claim as salvors łn T of thee 
ship.” 

‘(c) 10) The Kangaroo (1918) P. 327. During the: 1914-18 war. M.V _ 
Kangaroo, while proceeding ina convoy with other vessels, developed va 
engine troubles and dropped behind. Politician. another vessel of the 
convoy offered, to tow the Kangaroo. The Commander of the escor- 
ting worship accepted the offer and ordered the’ Politician to take the 


Kangaroo in tow. The Master -of the Kangaroo accepted the ‘service 4 
under protest. The Kangaroo was towed for six and a half days’ cover- 
ing about 900 miles. On a claim for salvage on behalf of the- 
Politician it was held that the Kangaroo though not immobilised’ was ’ ` 


in danger of enemy attack and, ‘therefore, it was immaterial whether 
the services were accepted under protest or the Commander of the 
escort had in fact ordered lowing: The services rendered were held to be 
' salvage. ‘ 
(d) (11) The Lomonosoff (1921) p. 97. This case was cited for the 
proposition that the existence of an interest of seli-preservation did not 
' necessarily take the service rendered by the salvors beyond the scope of 
voluntariness if the salvors had other motivation. The plaintiffs in this 
case were two British and two Belgian Officers and twenty three Bengian 
Soldiers who were ın Murmansk in February. 1920 on their way to join 
services under then Government of Northern Russia when the town and 
the port of Murmansk were seized by the Bolsheviks in arising. The 
plaintiffs were in personal danger of being apprehended and executed. 
Though they had a choice of escaping to Norway by land they chos 
escap2 route by sea and boarded S.S. Lomonos off lying at the 
Harbour under the flag of Northern Russia. The plaintiffs 
vessel, helped to raise sufficient steam and returning hea 
shore and other ships in the harbour escaped from ` 
was navigated to Tromso with the assistance of t 
over to the representatives of the owners. Agaj 
salvage remuneration it was contended that ty 
but only saved their own lives. Hill J. he 
“Tt j js true that in saving the Lo 
their own escape . ...but they had 
have done what ie others did - 
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frongier. They chose not to do that...... they -determined to try and 


e takea ship with them and’ selected the Lomonosoff as giving them the 
best chance...... 


A 


“It not infrequently happens that a salvor in saving property is also 
' saving himself..... and where iù a case like the present the salvor has two 
means of saving himself and elects one which also saves maritime prope- ` 
ay Ihave no doubt-that qua that property he is a volunteer.” 


56, The decisions cited on era of the defendants on this pomt 
‘are as follows :— 


* (a) (12)The Cies (1925) 22 LiL Rep: 275. In this case this steamer 
Citos had been adrift near Pentland firth without power and abandoned 
by her crew. Acting under Section 531 of the English Merchant Shipping 
Act, which empowered them to remove vessels obstructing or endangering 
navigation, the Commissioner of the Northern. Lighthouse ‘directed their 
steamer. Pole-Star to secure the derelict and remove it from the shipping 
tract. ~The Pole-Star found the derelict, took her in tow and brought her 
to a safe anchorage. - The Master and crew of the Pole-Star subsequently 
claimed salvage for sarvices rendered. It was held that most of what they 
` had done was within their duty as servants of the Light House Authority 
acting under the said statute and disentitled them from claiming salvage. 
But. for that part of the services which went outside their statutory duty 
they were entitled to salvage. 


(b) (13) The ‘Mars and Other Barges (1948) 81 LIL Rep. 452. The 
facts in this, case were that on the night of the 15/16the May, 1946, 
eleven dumb barges laden with cargo ‘belonging to the British Government 
brók away from- their moorings near Tilbury Jetty and proceeded to drift 
up the river Thames. Patrol Launch Bay Mark belonging to the Port of 
London Authority was ordered to set out, locate the drifters and take suit- 
able stapes. The Bay Mark located the barges, two of her crew were put on 
board the barges and after some-difficult and dangerous manoeuvoring at 
serious personal risk the barges were mustered and brought under 
tow and'with the help of another tug were finally brought back to- safety. 
' The claim for salvage by the crew of Bay Mark was resisted, inter alia, on 
the ground that it was the duty of the Port of London Authority 
to do what had been done by Bay Mark, Under Section 43 of the Port of 
London (Consolidation) Act, 1923, the Port Authority had power to / 
remove anything causing obstruction or impediment in Port. Wilmer J. 
held that though the section grants only a. permissive power, the autho- 
rity having such power and also collecting charges from the shipping 
using the Port was under a duty. in law to see that the channel was safe 
and it was also the duty of the authority to éxercise the pogver conferred 
by the statute. The learned judge made it clear that mere existence of a 
statutory duty ee and of itself did not exclude the possibility 
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of a claim for salvage and held that in very exceptional cases where the 
services rendered by the ‘servants of.a, public authority went outside their 
statutory or common law duty they could claim salvage © on the. facts, he 
held that the crew of Bay Mark had in fact rendered services substantially 
outside their ordinary duties as the servants of the Port of London. Autho- 
rity and they were entitled to a salvage reward On the quantum of such 
reward he held that personal services could not’ be: remunerated In thee 
, same scale as services which involved risk to property. An award of . 


Pound 75. was made for the entire crew ‘though the property ‘saved was- ° 


‘valued: at over Pouud 16.000. ' 
57. The Indian. Posts Act, 1906, inter alia, authorises the Port 


„authorities in-India including those of the Port of Calcutta, to ‘keep the `` 


navigation in the Ports freé. Section 10 of the -Act inter alia provides : 


“The Conservator máy remove or cause to be removed, any tim 


ber, raft or other things, floating or being in any pårt ofany such port; 
which in hs Opinion. obstructs or impedes: the free navigation: thereof. 


Ifa any vessel i is‘wrecked. stranded or sunk in any such port so as . , 


to impede, or be likely to impede, the nevigation thereof, the conser- 
a may cause the, vessel tu be raised; removed or destroyed.” ` 
4 . In the instant case it is specifically pleaded in the plaint that : 
a in discharge of their statutory obligation to keep the Port of 
Calcutta and the navigational channel. of the river Hooghly safe for 


S 


shipping and allied activities,’ the Commissioners were obliged and ` 


decidéd. to remove the cargo from the Tanker and unload the same ; and 
) (b) the cargo was in imminent danger of being lost and had becom 
' A source.of serious danger to other vessels, river crafts and their crew using ' 
the river in the vicinity and also to the source ang purity of- os akiaga water . 
of the inhabitants of Calcutta. 

59. In the affidavit affirmed by the plaintiff No. 3 on, ‘the 3rd March, 
' 1970, in the said AE iiralty Suit (Ext.2) ‘it is, fnter alia, alleged as 
follows :— 


“The presence of the said Tanker without any motive power of hes | 


own is-a constant source of danger and Be aes hazard to the 
Port...... ii : 
“There is every possibility of fire being aen to és said ne 
and the.risk to shipping and eee pore and the said PARSI by 
an accident is accentuated. : 
“For the safety of the Port, Ginga and nevigation in general 
the master of the said Tanker should be forthwith directed to mobilise 
the said Tanker ...... 
Further to avoid any danger to the port the Master of ilies said Tinker 


and the shippers should be forthwith directed to unload the cargo from ` 


the said Tanker and keep the same in the proper storage tanks ..... ae 
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- 60.° On the basis of the above this Court was persuaded to make the 
orfer in the said Admiralty Suit on ‘the 3rd March, -1970 and vary the same 
on the 10th March, 1970, inter alia directing the.Commissioners to unload 
the cargo and store the same (Ext.10)..° et, ee pi 

61." Section 42:of the Indian Ports Act, 1908: and Section [21 of the 
Calcutta Port Act, 1890, both empower the port -authorities to detain, 
distrain and arrest vessels for realisation of ‘tolls, duty and charges paya- 
ble under the respective Act and if.’ necessary,, to cause the ‘vessel. to be 
sold, and the dues realised from the. proceeds thereof. 


62.. In the affidavit affirmed by the plaintiff No. 3 on the 16th April’ 
1970 { Ext: 4 ) in-the said ee ‘Suit; it was cone , inter alia, as 
follows . - 7 o? l ' 

. After the arrival of the said vessel at the Port of Calcutta various 
sums became and is still due and payable. by the said vessel to the 
‘Commissioners for thé.Port of Calcutta où account of port-dues, fees 
and/or other charges and’on account of tolls, dues, rates, penalties and. 

charges under the Indian Ports- Act, 1908 and of the Calcutta Port Act, 
1890 respectively .. oe ; 
‘Since the said ental has jas reed. by the Marshall under an 
_ ordér made by this Hon'ble Court and is‘still under arrest satisfaction 
of the dues of the Commissioners by-means.and/or process laid down 
by the said statutes, cannot be had-.except by. leave of this Hon’blo 
Court ~. 5 - 

63. On the basis of the ai an order was paid in iiie said 

Admiralty suit by this Court. on the 23rd April, 1970 giving liberty to the 


Commissioners to proceed against - ‘the Tanker for realisation of their 
dues ( Ext. 6 ). 


64.. The plaintiff No. 3 Admited in’ cross- -examination that on the. 
24th April, 1970 the Tanker constituted a danger to navigatión in the river 
and the Cómmissionerș % as conservators of the Calcutta Port. were under a. 
duty to keep the navigable channel free and had to remove the Tanker. 


t 


He also admitted that the Commissioners i in exercise of their statutory lien 
took over possession ef. the Tanker , ,on „the authority of the said order 


dated the 23rd April, 1970. 7 


65. ° Under. the televant Port, Acts pine to, ‘earlier the Commi- 


4 


~ gsioners undoubiedly have power to remove anything causing obstruction 


to the navigation in the Port. Following Mars. and. other. Barges (-supra ) I 
hold that this power coupled with the- right of the Commissioners to 
collect tolls, dues and other charges conferred by the Sume, Act, tS trans- 
formed into a statutory duty and it 18 incumbent on the Commissioners to 
exercise such. ‘powers to keep the navigation in the Port clear. . 


- 66., The Commissioners admittedly procéeded on this basis. This 
case is made i in the paint, This ¢ cage was reiterated i in ‘the affidavits of the 
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plaintiff No: 3 atid was again admitted by-him in cross- -exainination. 
"67.1 |, Admittedly ’ the Commissioners: Had “a ‘statutory lien on tHe 
Tankér in respect of their dues and'ĉhärgès and they ‘intended to enforce 


such lien in order to. realise their dues. With - this- ‘object - in view the » 


Commissioners obtained the said order òn the! 23rd April, 1970 whereby 
liberty ‘was: given to'them to proceed against’ the Tanker. ` ® 


-~ . 68 In. the Sarpen.(supra) the salvor véssel was undér no duty, to > 


any pefson-or property except ‘that-having ‘been’ rèquisitióred without any” 


terms and conditions, she required a formal permission from the Govern- - 


méntal Authority before shé could get ollt tô render salvage service. In 


The Carrie (supra) it was. successfully contended bythe ‘salvors- that they 
had no duty what so ever to the salved vessel, it being admitted that there’. 


was a duty.to the cdrgo: In The Kangaroo (supra), the salvor vessel again 
had no; duty. to the‘other vessels in the convoy though the services offered 
by the salvors were reinforced by an order of thé: ‘Commander of on escor- 
ting warship. ©. «ol. o oR va z i TO 


69.--Tte facts in each of these cases’ are- distinguishable from the: 


facts before me. The plaintiffs 1 in this case undoubtedly did not owe any 


duty éither to the’ Tanké of to her Cargo as such -but théy had a ' gliperven- 


ing ‘duty to the Calcutta Port whosé safety. was being affected by the 


presence Of thé “disdbléd’ vessel édrrying dangerdlis cargo. Further, in. 


none of the cases cited on behalf of. the plaintiffs did thé salvors have any 
preexisting pecuniary interest in the salved property nor was such a property 
undér the custody ol a Court às i m the casé here. 


70. In my view: the principle laid dowa i in the Mars. and the oiler 
Barges (Supta ) does apply in the facts inthe instant case. 


71. Needless to, say the Tanker could i not be sold without dischiarging g 
thë cargó:. “There. was ECE other alternative course ‘upon to thè Commi- 


j 
ssiohers to réalisé their dues. This fact disting disties the present case 


from ‘that of The Lomonosoff (supra), where the salvors having alter-,” 
native ‘means of 8 saving ‘their lives elécted the” course which’ resulted in 


saving of maritime property: ees 
722: It has beern-conténded òn behal? of the plaintiffs, and in “My 


opinion, rightly, that the law of salvage i is based on pritiiples of equity. y 
In the Teh aa 1969 (3) "WLR 1135 Lord: Dénaibg ' observed as 


follows .— : at 


i “The maritimé liw as to paiva is a peculiarly dgiitabie: jurisdic- 7 
' tion. It- seeks to do what is ` fair and just both to tHe salvor. and to. 


the- owners of the ship and cargo which 18 saved”. i 


73. Ta thie present case the ‘Tanker having been arrested by > this 
Court in the said Admiralty suit could not have*been proceeded against 
by’ the. Commissioners. without the leave of the Court. Thé Commissioner 
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repreté gted- béfore “this ‘Court that it was their statutory duty” to remove 
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„the Tanker and her cargo shiii were causing danger to the port and 
” also that it was necessary for the-Commissioners to proceed against the 
Tanker to realise their statutory dues. These were the only representa- 
tiong made and there: was no ‘whisper'-that it’ was also the intention 
of the Commissioners to save the cargo. On1 the basis of such represen- 
tations this Court permitted the Commissioners to take charge of and 
prqceed against a property in custodia Iegis. It. would: be contrary to 
the -principles of equity and justice to- allow- the Commissioners to 


assert now that it was also their secret’ intention to salvage the cargo 


which was. in danger. Significantly in none of thè contemporaneous 
records and documents exhibited in this case the decision of the plaintiffs 
to salvagé the cargo has been recorded. The evidence of the plaintiff 
No. 2 is that the decision to salvage the’ cargo was his personal 
decision. The evidence of the plaiatiff No. 3'is that the plaintiff No. 2 
had asked for’ volunteers. This was corroborated by the plaintiff No. 2 


74. For the reasons as above I ‘hold- that the services rendered 
by ‘the plaintiff- No. l to the Tanker were not “voluntary inasmuch as 
Commissioners Were under a` ‘statutory duty and were motivated by self- 
interest. Accordingly, the services rendered by the plaintiff No. 1 cannot 
be held to be by way’ of salvage. ` 

75. The claims of the plaintiffs Nos. 2, 3’and 4 have to be consi- 
dered next. It ‘18 contended that the personal servicés rendered by the 
said: plaintiffs went far beyond their normal duties as officers of the port 
authority and indéptndently of the plaintiff No. 1 they were entitled to 
claim remuneration for salvage i in any event. 

76. . In support of such’ claim the following decisions were cited on 
behalf of the plaintiffs. i 

77. (15 ) The Thetis 166 ER 312. The facts of this case were that the 
Thetis a ship belonging to the British Government ‘sailed from Rio 
carrying -valuable specie worth over 8,10, 000 dollars and she was 
wrecked by drifting into:a cove surrounded by high rocks. Rear Admiral 
Sir ‘Thomas Baker, the Commander-in- Chief of the South American 
station of the Royal Navy at Rio and Captain | Thomas Dickinson of the 
H. M Sloop’ “Lightning” cammeiiced salvage operations whieh went on 
for about 18 months and property of the value of over 7.50,000 dollers 
was recovered. On’a claim’ for salvage reward the Court found that the 
persons engaged for salvage including ‘Captain Dickinson had shown 
great ingenuity’ in construction of special equipments for the operation 
which was carried’ on under ‘extremely difficult circumstances, in tro- 
pical climate and at serious hazard to ‘the health of the persons 
working. The Court held that the services of'the Admiral went much 
beyond: the performance of mere official duties and that he was entitled 
to a- ‘share of' the salvage as having contributed material assistance as a 
principle salvor. The Court held furrier that Captain Dickinson having 
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been a with the immediate: command of iis enterprise lag acted” 
as ay ‘primary salvor., jeer -oats a oe i ee l x 


78.. (16) The Nile - (1875) L R: “4A & E. 449. The fein in this ihe: 
were that the ship Nile became disabled and was -in distréss ‘outside thé: 

“port of Porto. Grande in-the Island of St. Vincent. The Captain of H. 

‘M.S. Simoon at anchor at-that.port sent information to the Master of S.S.: 
Finisterre: under charter- to: the. Government. and, _ gave ‘the -latter necessarp se 
permission to render -salvage service, .Finisterré ; „with a Lieutenant and a 

- party from Siméon on board, ‘towed the’ Nile to a’ place of safety-, Salvage 

“was awarded. not only to the owners, -master. and crew of: Finisterre but 
following The Thetis (supra) salvage was also 'awardeéd- tow the -Captain ` of 
Simoon, onthe ground that. the. salvage:service; -had originated. with him’ 
and. also.to the Lieutenant atid- the party. from Simoon-on board Finisterrė. = o 
on the buted that they had. personally assisted. in thé seryice. .' - 4 5 

(17) Cargo ex, Ulysses (1888) 13 P.D .205, In this case the salved = aay 
vessel ne a Valuable cargo on ‘board foundered. ona reef off.an uninha- ` 

_bited island i in Red, Sea near the ° main land. The crew i in order to save.. 

-the vessel. began. to jettison part of the cargo: ‘by throwing them in shallows 
water. Persons from the main land -began , ‘to.plunder such jettisoned - 

' CATEO.. ‘A ship belonging to - the British: ‘Navy. was in the vicinity. Her. 
Commander came- -to rescue- -and, anchored near the’vessel-in distress. Crew ; 
of the naval ship were deputed as. sentinels on’ ‘the -Maia™ land: ‘and others -i 
were employed i in discharging. ‘the’ cargo. The, ‘sentinels were exposed, 
to severe heat in the sun. - The’ crew discharging: the. cargo, worked ` 
in the; -hold of the ‘ship. in ..foul water: upto ‘their ‘waist. The -cargo. 

- Was discharged, hauled across’ ‘the -reef to - the main land and. stored 7, 
and guarded by the sentinels. : Salvage reward Was. claimed by the Captain. a, 
and the crew of the naval ship but.not by the” British. Admiralty. It was 

_ held that the services rendered by the Captain, and the crew” were beyond 

. the scope of their public duty and 48, such amounted | to salvege.”. In-appo-. 

j rtioning. the reward thë Court allowed a higher 1 rate to the “members:of tie s 
= crew who had- performed the more onerous task ‘Of handling the cargo. - 
80. In answet; “The. Gregoroso’?. (1971) A E.R. p. 961. was ‘cited: 
on behalf of the. defendant. . The facts in, this « case- were that'M..V. Kungso . 
a Finnish ship outward bound from Boston; _Linconshire - - grounded i in -the - 
north. ‘bank of the river ‘in an> athwart „position, obstructing, entry to and_ 
exit from the Port.- ‘Kun go, called for assistance from Boston and: a tug 
with. the Dock and Harbour ` Master on board çame and freed. Kungso by. 
- the. next morning. For the: services - rendered, the Dock Authorities, ‘the ei 
z Harbour Master and ‘alsoi the master - and crew of the tug claimed: reward ~ 
- for, salvaj ge- which has Tesisted on the ground that as the vessel was E 
l obstruction tæthe Port. it was. the plaintiffs" duty, to remove the obstr-*. - 
uction.. r The services rendered therefor. it, was-, contended did not. have the’ F 
-quality of voluntariness „essential to salvage. ‘Brandon, J. following Citos“: 


ee & O2 
td 


are 


>s 
Š 
Endi g 


o a en te, oe a E SATS ERT, r at g a 
~-o Calentia Port Trust v. Cargo of Benzene 577 


r 


ollows: = 4 a 


a aeg ri 


e including the ‘owner of the Kungso himself. The work done by the 
employees .was, ad’ I find, within the ordinary work which they were 
respectively employed to do..." ra oo l 

~ Tam of opinion that thé operation of the freeing the Kungso was 
not voluntary as that term’ is understood ‘in salvage'law, and that 
neither the Boston Corporation nor its employees are entitled to 

“recover salvage for carrying jt owi? 9 |. ji 

8i." According to the. plaint, the plaintiff No. 2 was in overall 
charge of the entire operation and m the process took a number of 


de 


tars rae eee ae S F o 
„technical and” administrative decisions including that of deploying the 


Water ` Boat Jaladhi to expedite : the Tepair .works making arrangements 
with’ Messrs Burmah Shell Qil. Storage and:_Distributng Company of 
India Ltd. for storage ‘of the cargo and. also__ in making arrangements 
with the Customs, Authorities for discharge ‘of the cargo. under Bond. 
Apart from that it is’ alleged. that the plaintiff No. 2 was personally 
involved and participated in the . said “operation. and ran great personal 
82. ` THe plaintiff No. 2 has stated Trom the box that he had prepa- 
red the operational Plan and was in-charge of the operation. On the 
25th May, 1970,. when the Tanker, was” being towed to Budge Budge 
he was’ on board ` the despatch Vessel Seva. for six hours. 

83. Itis similarly alleged. in the plaint that the plaintiff No. 3 
Was responsiblé for administrative supervision ‘of the- operation and 
arranged inter‘alia for extra personnel, payment of. money. by way of 


. advanéeto'the Master of the. Tanker and making arrangements, for supply 


ry 


of fresh water-and fuel.” He also participated in the Operation at perso- 


Pn 


nal risk. ie . ae > 
84. The evidence of the plaintiff No. 3 is that he took charge or 


_ the Tanker along with a Police party on, the Sth. May, 1970. He was on 


board: the Tanker’ on-ttie-25th May, 1970 while She was towed to Budge 
Budge. During the unloading operation, he was also presènt on board 

185, ° I have already held .that-ut, was-a statutory, duty of the Com- 
missioners’ to remove the’ Tanker. and the- cargo. Such duty could only 
be performed through the agency of the employees of the Commissioners. 
Therefore, all the acts of the - plaintiff. Nos..2 and 3 in their administrative 
and/or official capacities milst, be. held „to. be within: the scope of their 
normal dutiés and ‘for such acts and services they are not entitled to any 
- alvage reward. `. eo l 


- 


+ 
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86. The only personal participation by. the plaintiffs ‘Nos. 2 and 


3 - appears to be that - the plaintiff “No. 2 was present on ’ board ‘the 


vessel Seva on the 25th- May, |1970 when she followed the Tanker® 


Similarly, the plaintiff No3 was present on board the Tanker on the oth 


May, andthe 25th ‘May, - -1970 and ‘during’ thé unloading, operation. 
There is no evidence. as to what actual service they rendered or whether 


they, were “present - as mere apectators. En any event there j 1# no evidence. 


that the services rendered by then, if any, were beyon the scope of 


_their normal duties. The personal risk, ‘if any, . undertaken by. them do ° 


not appear to be of any great magnitude as by the, 25th May, T970 the 


Tanker ‘had been mobilised and her firé Sighting capipinent } had been 


made ' operative. es 
` 87.. It is *in “evidence that: the” Tanker” had been fepaired by am 


independent contractor Shalimar Works” Ltd. who had. “deputed amr 
Engineer along with fitters ‘and ‘greasers for the purpose. ‘Some ‘of them, ` 


tha 
were iu ‘attendence when the Tanker was towed to Budge Budge. Shalimar 


= Works Ltd. did not charge’ any special rate for uudertaking repair. work, im 


3 
hazardous conditions: İt i iş in evidence ‘that welding machinery was used 


in the machinery space of the Tanker’ in the © course of repairs: without any’ 
fire being caused. -‘In‘the facts and circumstanees, | hold that neither . the 


plaintiff No. 2 nor the plaintiff No. 3 is entiiled- to claim ‘any salyage for 
the personal’ services if any rendered by ther. 

88. ‘The’ claim of the’ ' plaintiff No. 4 however stands on a slighly 
different footing. The plaintiff No. 4 is an Engineer and as such a tech- 
nical man. The case 'in the’ plaint is that repairs to ‘the Tanker were 
carried out under’ ‘the direct supervision of the plaintiff No, 4, The plain- 
tiff No. 4 hag deposed i that he boarded the Tanker -OR the 9th May, 1976 
and supervised the- repairs. ‘He was present in the engine 1 room of ‘the 
Tanker below the water ‘level ‘from. the ‘9th May, till the : : 30th May, 1970, 
from 8 a.m. in the morning till 9 p.m. at night and “attended the. Tanker. 
Throughout the trip ‘from Diamond. Harbour to ‘Budge Budge he ‘was 


present’ in the engine room and during the discharge of the cargo he was : 
stationed at the pump room of the’ Tanker. “ This evidence “of the plaintiff : 


No.4 is uncontradicted. l 
89, ‘The plaintiff No.4 as an " enginesr was in “a „position to render 


tog 
? 


special service and his unchallenged evidence i is that ‘he ‘exerted himself i 


beyond the scope of-his normal duties and expojed ‘himself ‘to some risk 
though- not as great a risk as has ‘been depicted’ by the plaintiffs.. Taking 
an extremely ‘liberal’ view in favour of the salvors. and on the. uncontradi- 
cted’ evidence of the plaintiff No’ 4° I hold (though ` I confess with some 
Hesitatid nt) that the plaintiff No. 4 rendered some service outside the SCOPE 
of his-ordinary and normal” duties’ as. aù employèe ` of the plaintiff No,;1 

and is entitled” to some salvage reward - both from the Tanker: and her. 
cargo. sat o 2 a 


a 
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‘OD. What ‘retaains- to. be’ "borisideted, is thé assessment of the 
mes ‘reward payable to the plaintiff: No. 4. The ingredients and 
incidents ofa salvage service which determines the award ‘has been set out 
in Kerinedy É ‘Civil Salvage, 4th Edition at pp 173 to 190. Some of the 
relevant ingrédients app2ar.to be ag follows: ` 

' (a). dégree of danger to the salved (property o 
(b) the value of the property, salved E 
> (è) "the degree of danger to'the salvor a ) 
_ (d) the skill and conduct of the salvor - 
ROS thé time occupied and work done in the performance of the 
salva jë Service. A 

bi. It a pears that i in English. lay theie is diffetence in judicial 
opinions aş to the relative importance of these ingredients. It has been 
contended on behalf of the plaintiffs that it 18 the value of the galved 
property which should mainly govern the reward. and in support of this 
contention the decision in the case of The Werra (1886) 12 PD 52 was 
cited, The Court held in that case that the first thing to be considered 13 
the value of the property salved. But the Privy Council has laid down in 
The Amerique (1874) LR 6 PC 468 as follows : 

“The rulé seems to be that though the value of the property solved 
is to bé considered i in the estimate of the remuneration, it must not be 
allowed to taise ‘the quantum to-an arnount altogether out of propor- 
tion to the-services actually rendered”. . : 

- 92. I have already held that-the.degree of danger to the Tanker and 
her cargo was not as great as depicted by the plaintiffs. It does not appear 
that the plaintiff, Ny. 4 exposed himself to‘any particular or extra hazard, 

the repair work having been directly. carried‘ out by the Shalimar Works 
Lid. There is no evidence of any particular skill or ingenuinty displayed 
“by the plaintiff No. 4. Beyond being present at the scene of opetations 
for long stretches for a centinuous peridd it the Tanker nothing in parti- 
cular seems to have been done by this plaintiff. The terms of the contract 
between the Commissioners and the Shalimar Works Ltd. were neither 
disclosed nor. proved. "These ` terms would have shown whether 
the plaintiff No. 4 Was at all entitled" to Supervise the ‘repairs which were 
being carried out by an independent ‘éontractér ` ahd also taking into 
account that the plaintiff - No: 4. hias renderéd „personal service of a 
min imal nature. 


93. „Taking all these factors- into account I assess the claim of the 
plaintiff No.4 at Rs. 12 ,000/-. No claim having been preferred against 
the Tanker, I hold the cargo liable to pay one.third of this amount i. e. 
Rb. 4,000/-. + 
A 94, On the basis of the findings ás above I answer the issues as 
follows- - 

Issue No.1 : Did the plaintiffs effect, undertake or cause to be 


4 
i 


Ay 


r 
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~ - pe a" 
- 
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effected various works ' and repairs mentioned in, paragraph- 12 of the 


‘plaint A Were such works outside, the s scope, oF the normal anc lonar 


and duties ‘of thé plainuffs ? ak ; 
‘The first part of the isdue is “answered in, the: afirmative “and. it’ 


ae a et 


‘favour of the plaintifis: The- second part’ ‘is- “answered in the. nagative 
“except that it is-held that a part of the: work. done oy the plaintif ‘No. 4- 


- eer 


was’ outside the scope of his normal: ‘duties: + Soe oe e 


95 Issue No. 2; Did, thë Blasi wiidettake' the: isk ds ahead 
‘in eee 12. of the plaint’ 7” Eoo T ae. 


a 


This i issue is answered partly’ in 1 favour. of the “stain HS. ahd Ù in 


favour of the” defendaj” It is: “held that.” ile plaintif. ‘No. 1 risked. its 


- property and-the plaintiff ‘No. 4 suffered bome personal. Tisk.? ‘It is held“on -. <7 


‘the other hand: that m Plaintif Nos: 1; 2 and 3. did’ not. siffer, any 
"Personal i risk. re oe a P ae 
"  - 96, Issue No. 3: Are the plaintitl eiititled to e any, kada as claimed, 
In the plaint “by. way of or on account ‘of s:ilvage- A ae Spi Di es a 
- Thisřssue is answered onlyi in, favour. of the plaintiff No. 4 as. stated.” 
“earlier.” Iti 18 held that: ‘the -plaintiffs Nos., j, 2 and ` 3: are not, entitled to's 


any. reward. a zs aed 


- Book 


-= oT, Issue No. 4: “Was ihe k. operation relating to the cargo p 


“carried out by Burma Shell Oil ‘Storage: and’ Distributing: Company - of ~ 


a t- tey 


statement er, n . 
This issue is answered in the. iiegative andin A of ‘the plaintiffs. , 
98:° By. reason! ‘of the ‘above answers to’ the i issues‘ only: the plaintiff: 
No. 4; succeeds: in this: suit There ‘will be decree. in favour of the: plaintiff ~ 
No: 4 for Rs. 4;000/: as ‘against the' cargo. The ‘plaintiffs Having failed: - 
to establish the ` major part of their claim will: ‘be entitled to only one e fourth: 


- 


India: Ltd: as alleged | in paragraph He): and 12a). ‘of ‘the’ written. 
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= “Andntal Kamar Mondal ¢ & Ord ee a e tieda® 
West Bengal Estates ` -Acqutsition- “act 1953 ( ket 1. of 1954), See: 6(2); 
Proviso ~—Jalkar. right in tank Gshery without ` ‘right ‘to sub-soil— Holder- of ` 
such ri ghit— Whether ` a „le3se0 of a licenseé_—Intermediary’ s right to, tank 


nets eneunibered with, such right — See. 6(1)(e); —Reteation of “jatkar. . aa 
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Fe a Appeal from ‘Appellate Decree no. 222 2 of 1968. ae 7. 
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The’ ‘plaintif has been a aly, the “alkar ‘right in, the tank 
fishery °? ‘in question without any Tight to the soil underneath. That 
Being’ the position, it cannot ‘be ‘held ‘that the plaintiff isa lessee in 
resp: ct of the | “Salkar’, that is; the tank. fishery and that he has become a 
tenant ‘under the. State according ‘to. the provisions of séction 6(2) of 
the: West . Bengal ` Estates Acquisition - ‘Act - inasmuch as the ‘jalkar’ 
sight does not constitute a lease _within the meaning of the said proviso 
“as. it “merely amounts to a license. The. defendants, therefore, are 
entitled. to retain the said f ‘jalkar’ in. their khas, „possession in accordance 
with’ the. provisions « of section ox Ne) of the - West Bengal Estates Acqui- 
sition Act 1953. . 
Cases referred to: 


E Í) Saroj Kumar, Basu v. Jatindra Nath Mondal, t1963) 67 CWN 796 
(2) State. of. West Bengal v: Shebaits- of: Iswar Sri SATORI Thakurani, 
‘AIR 1971 SC 2097 . . [es 

(3): Ahindra Nath v. Manmatha. Nath, AIR’ 1973 Cal 168 (SB) 


(4) ‘Gyanendra Nath Bose. 2 Sushil. Kumar. Safui, 1976 (2) CLJ 45 


Sushanta. Kundu <- 0 >a. RE oe Jor the Appellants 
Basanta Panda ahd. Shantimoy Panda’ Sal ge Oe for ine cera no. I 
Chandidas Roy Chowdhury and Amal Kumar =- - 

Basu Chowdhury’ -'. >.. m i as ss for the Respondent no. 5 


The judgment of the Court was AS follows’: — 


” "Ray, J. : This is: an ‘appeal at the instance of the defendants against 
the judgment and ‘decree passed '. by’ the Additional District Judge, 9th’ 
Court, Alipore; on February’ 15, 1966 teversing "the decision’ of the Subo- 
rdinate, Judge, 8th’. Court, ‘Alipore, passed. on’ March "30, ae in Tiue 
Suit No.49 of 1962. u ge E a 

2.: The facts’ of the case in brief are that the aon Property 
comprised of C.S. Plot Nos. 938, 993 and 940 measuring about 2.54 acres 
in Khatian No. 72% in -Mouza. Hingalgunge ' within P.S. Hashabad, District 
24-Parganas was owned -and posséssed by. the defendants 1, 2 and 3. On 
February 16, 1952, corresponding to 3rd Falgun, 1358-B.S. the defendants 
who are: Raiyats Mokarari Sthitiban. leased out the same to -the plaintiff 
by.an indenture of lease and put the plaintiff into .possession of the said 
entire property which is a ‘Jalkar’ as a ‘tenant under-them: According 
to the terms of the’ lease the plaintiff was to pay. Rs. 100/-'per annum for 
the Jama ‘Jalkar’-and half-of the produce ‘of the land for use and enjoyment 
of the said property as avtenant. -The said-.lease was fora period of 5 
years. The: plaintiff was in ‘possession of the ‘suit ‘property according to 
the terms of the said lease at the time when the West Bengal Estates 
Acquisition Act came into force.. The interest: ofthe defendants 1, 2 and 
3 vested i in the State and, the plaintiff became, a tenant under the State 
in’ Tespéct of the. sut Property. The defendants [5.2 and : in collusion 
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with the defendants Nos. 4 and5 are trying to disturb the jain 
and the enjoyment of the suit property of the plaintiff and they managed 
to get the same recorded in the revisional record of rights in their names 
and the plaintiff was recorded as a bargadar under them. The plaintiff i is 
not a bargadar but a tenant in respect of the suit property. So this 
suit has been filed praying for a declaration that the plaintiff was the ten- 
ant in respect of the suit property previously under the defendants 1, 2 
and 3 and at present under the proforma defendant No. 6, the State of 
West Bengal and for other ancilliary reliefs. This was numbered as Title 
suit no. 49 of 1962. The defendants Nos. 4 and 5 filed a joint written 
statement and contested the claim of the plaintiff. It has been stated 
that the plaintiff was given by the aforesaid deed of lease ‘Vasa Jalkar’ 
right and nota tenancy. It has also'been stated that the plaintiff worked 
in the disputed land asa labourer of the defendants on the basis ofa 
Krishi Mojuri agreement executed by him ın favour of the defendants |, 
2 and 3. The defendants 1, 2 and 3 executed a deed of gift on September 
2, 1957 in favour of the defendants Nos. 4 and $ and delivered possession 
of the suit property in favour of the defendants. It hag. been pleaded 
that the plaintiff had no tenancy right in the ‘Vasa Jalkar’ and he was a 
bargadar in respect of the disputed property and his name was correctly 


recorded as bargadar in the finally published R.S. record of rights. So 


the suit is liable to be dismissed. 


3. .On March 30, 1965, the Subordinate Judge, 8th Court, “Adipore 
after hearing the parties 2 and on a consideration of the deed of lease (Ext.1) 
found that the plaintiff was given.a ‘Jalkar’ right to catch fish from the 
said tank fishery without any right to the land or soil underneath. It has 


been further held that the plaintiff himself executed Krishi Mojuri agree- - 


ment (Ext. A) which clearly disproves the plaintiff’s case of tenarcy and 
supported the legal -presumption of the record of rights that the plainuff 
was a bargadar in respect of the disputed property. It was therefore held 
that the plaintiff had no tenancy right in the disputed property and the 
suit was, as such, dismissed with costs. 

4. Against the said judgment and.decree the plaintiff preferred an 
appeal being Title Appeal No. 623 of 1965. On February 15, 1966 the 
Additional District Judge, 9th Court, Alipore held that admittedly the 
plaintiff held a ‘Jalkar’ -right at the time when the West Bengal Estates 
Acquisition Act came into force. The provision to section 6 (2) of the 
West Bengal Estates Acquisition Act 1953 .protects a ‘Jalkar’ right 
and as such the lessee holding such a ‘Jalkar right’ on the date 
of vesting of the intermediary right of the lessor in the State could be 


deemed to ‘hve ‘been given such: lease by'the State Government on the 
sarhe terms and conditions as immediately before such date. The plaintiff 


lessee therefore become a tenant under the State. It was further held that 
i e 


e 4 
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though ghe Krishi Mojuri agreement (Ext. A) waè iš admittedly executed by 
the plaintiff in respect of the suit property yet the plaintiff could not be 
said’ tò have acquired any interest other than a lessee in the lands in ques- 
tion. The appeal was allowed and.the judgment and decree of the Trial 
Court were set’ aside. 


5. It is against this judgment and decree this instant appeal has 
- ‘been preferred. 


i 6. Mr. Susanta Kundu, fcarnéd Advocate for the appellant has 
contended that the plaintiff was given a right to catch fish in the said 
“Vasa Jalkar’ by the deed of lease without any right to the soil under-neath 
and as such the plaintiff i is not a lessee and the provisions of the plaintiff 
is not a léssee and the provisions of the Proviso to Sub-section 2 of section 
6 of the. West Bengal Estates Aequisition Act, 1953 cannot be called 
in aid to ‘prove that he became a tenant under the State after the vesting 
of the intermediate interest of the lessor in’ the State on the presump~ 
tion that he shall be deemed to hold such land as tenant under the estate 
on the same terms and conditions al contained i in the ‘said lease. In this 
connection Mr. Kundu has cited certain decisions of this court as well 
as of the Supreme Court. 


7. Mr. Basanta Kumar Panda, learned Advocate appearing on 
behalf of the respondents Nos. 4 and 5 has submitted on the other hand 
that admittedly his client took lease. of ‘Jalkar’ right for catching fishes in 
the said tank fishery dehors any right i in the land under-neath. This ‘Vasa 

Sw Jalkar’ right to catch fish is a profit a pendre and is immovable property 

hich can- be Jeased out. He; therefore, contended that by the Icase 

`. a 16th February, 1952, the plaintitf lessee ‘became a tenant in respect 

of the disputed ‘Jalkar’ and as such: the lease having subsiated on the date 

of vesting the léssors’ interest vested in the estate and the plaintiff has 

become a tenant under the estate under -the provisions of the West Bengal 

Estates Acquisition Act. He relied upon the Bench decision of this court 
reported in (i) 67 C.W. N. 764 in support of his above contention. 

8. ` Admittedfy the “Vasa Jalkar’ right“ in respect of the disputed 
property was settled ‚with the plaintif by a deed dated 16th February 
1952 and the plaintiff was in possession of the said ‘Jalkar’ on payment of 
a sum of Rs. 100/- per 2 annum. It has also been the admitted position 
that thë léase was for a periòd of 5 years and it “expired in Chaitra, 1363 
B. S. when the West Bengal Estates Acquisition ’ Act, 1953 and particularly 
Chapter VI of the said Act which provided for acquisition of the interest 
of the raiyat and under-raiyats came into operation on and frem 10th 
April, 1956 on the issuance of a notification under section 49 of the West 
Bengal Estates Acquisition Act. So the interest of the defendents 12 
and, 3 who are the lessors having Raiyati 'Mokarari Sthitiban interest in the 
suit Jalkat’” will vest in tits State-if the $ame comes within the mischief 
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-of the přoviso to batda 2 dfs section 6. of the- said Act.. Iti is necess- : 


ary, to set out herei ander the relevant provisions of section Gyr. an 


“Section: 6(L) Notwithstanding anything , contained. In; sections.4. 
“and 5, an intermediary. shall, except. in’ the .cases mentioned in the 
“proviso to sub-section (2) but subject to the other. provisions of that 
Sub-section, be entitled to retain. with effect fromthe date of vesting ; 


(c) Nori-agricultural land in his khas - ‘posséssion including lan 
, held under him by_any. person: not: being a tenant, by. leave- or license, . 
- not, exceeding fifteen: 2 „acres in area, ‘and excluding any, land fetained 
ae clause (a). j E o a Ee T 
(D An intermediary whois ig ‘entitled to retain ‘possession of any’ 
and: -under sub-section (1) shall be deemed to, hold, guch- ‘land. directly: 
under the State from the date. of. vesting as a tenant, “sudject. to such 
"terms and conditions as may be ‘prescribed and, subject, to payment of 
such rent as may be, determined, under: ‘the provisions of this. Act ‘and 
| ‘except Fare tio rent: shall be payable: for, and qelened. to’ in -clause - 
(h), or (i),: provided that if any. tank.. fishery or any land - ‘compriséd - 
in'a tea-garden, “orchard, mill, factory: or ` workship was. held imme: 
-diately before the date of vesting under a „leage, such. lease shall be 
deemed to “have been given by. the - State’ Government on the same 
terms and. conditions as immediately before such date’ “(subject to such. 
modification therein" as the. State Governitent may think fit to move)”. , 


a i 9". , The question’ therefore „that; . poses for. eodein 18, whether, l 
"athe deed. dated, ‘16th February, (1952, whereby the plaintiff . was - inducted ` 


"into possessiori ofthe. ‘said fishery -ọn payment of.a sum-of Rs 100/-- “Per 
annum: for. ‘catching | fishes-in the said tank fishery- for a period of 5 years 
amounts to a lease which falls within the provisions of section 6(2) proviso. . 
‘of the said Act: or, the same is a licenge.and the lessors, ;, that is, _ the’ defen- 

“danta. T, 2 and; 3: were entitled to retain the; same-in their possession.’ Ina 
Bench deisio of this court reported in (1) 67 .C:W.N. 764, Saroj Kumar 
Basu v. Jatindra ‘Nath Mondal and ors, it has been held that: the right of 


w 


—_ 





fishery part from the right to the sub-soil is imm. əvable property | within the _ . 


l meaning of the- General “Clauses, Act which “may be leased out under.- the. 
. provisions. of the Transfer. of, Property Act. - Tt was also held that. the right 
of pisciculture’ without any ‘right. to soil is covered ‘by the definition of | 
tank fishery as is given „inthe Estates “Acquisition Act and as such. the - 


lessee ‘who. was given the right of ‘fishing. without any, right to soil ' under- = 


neath would be deemed to be a. ‘lesseé under the State. Government under 


the.. . provisions, of, section 6 (2) > of the said Act ‘and the interest of the ~ Se, 


lessee” woulde vest in the “State. “Thi (2) AT. R: 197.1: -Supreine € Court: page ~ 


2097; the State of West Bengal and ` anr. y. Shebaits of Íswar ‘Sri Sarédia 


Thakurani and OTS., a similar question cropped up for decision and Their 
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e Lordships of thë Supreme Court held that.a right to catch fish’ was profit 


a pendrewwhich was immovable property within'the meaning of the Trans- 
for of Property Act read with section +3,(25), of the. General Clauses Act 
which could. be accompanied by a licence.to enter-upon, the:land, in the 
present case, the embankments for the purpose of going into the- tank to 
catch fish and to keep the tank cleansed. . There was therefore no legally 
enforceable lease of the tank in-favour- of: the persons who were given the 
right to catch fish in the tank before the daté of vesting so as to attract the 
*proviso to section 6(2) of the said Act. This decision was relied upon in 
another Special bench:decision of this court reported in (3) 'ATR 1973 Cal. 


_ 168, Ahindra Nath -Mukhpadhyay andanr. v.: Manmatha Nath Kurmi and ors. 


where it has been held that a person’ having’a right'to rear and catch fish 
in the tank fisliery on the date of vesting cannot avail of the'provisions of 
sub-section (2) of section 6 of the said: Act as he. cannot be deemed to hold 
any tank-fishery ‘under a lease. It has further. been: held that! even’ if it is 
held for-argument’s sake that. the owner ofthe tank fishery is’ an!intermed- 
lary he is entitled to retain the same under isection 6(1) (e) of the West 
Bengal Estates -Acquisition Act 1953” [n another Bench-decision of this 
court reported in (4)-1976 (2) C L J.. 45; Gyanendra Nath Bose-and ors. v. 
Sri Susil Kumar Sufai and anr; it has-been, héld that where a. person holds 
only the right. of pisciculture or. fishing; in a tank fishery under ‘an 
intermediary. -proviso to’ sub-section -2 of.section 6 of the Act will not 
apply and -the intermediary will be entitled _ to retain the ‘said tank 
fishery in, his” possession under section 6(1)(e), of the .West-, Bengal Estates 
Acquisition Act, `, Thus in; view of the, above decisions of the Supreme 


‘ ri ~ 


Court as well‘as ‘of the Special Bench decision in 67 CWN 764 is to 


V4.7 


be deemed to have been over-ruled. «3, p., 


' 110. . The plaintiff, as we have:held before, has been given only the 
‘Jalkar’ right in the said tank fishery without-any right- to the’ soil under- 
neath and this.is*-also. evident, both- from the deed (Ext:1) as well as 
from the Krishi Mujuri agreement: (Ext.A) executed by the plaintiff in 
favour of the defendants |, 2 and 3. This being the position it cannot be 
held that the plaintiff is a lessee in. respectxof the ‘Jalkar’, that is, tank 
fishery and- he has become.a -tanant ‘under. the State according to the 
provisions of section 6(2) of. the, West. Bengal Estates -Acquisition Act 
inasmuch as -the ‘Jalkar’ right does not constitute a lease within the 


-` meaning of ‘the’ said proviso as it merely amounts to a licence.. The 


defendants, therefore are-entitled‘to retain the said ‘Jalkar’ in, their khas 
possession in, accordance. with the. provisionsʻof section 6(1)(e) of the 
West Bengal Estates Acquisition Act, 1953. © |. 


r. 
ue 
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11. In the premises aforesaid the contentions put forth by: the learned 
Advocate for the appellants having ‘succeded the appeal is allowed. The 
judgment and decree of. the court-of' appeal below is ‘hereby set aside and 


1 
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the judgment and decree of the Trial court is’ hereby affirmed. aun the 
facts and circumstances of the case we do not propose to pass any order. 
for costs.. In view of the order passed in’ the appeal the memorandum 
of cross-objection is dismissed withéut costs. 

‘Mokherji, J.: I agree. 

P.R. ; - 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukharji 

, Decision ; December 9, 1977 i i 
‚Mrs, Mira Sen gad at a , ... + (PI) Appellant 

7 , ` Versus E 
l Dipak. Kumar Ghosh n hse aa (Deft) Respondent* 
- Ejectment— Notice of determination of tenancy— Statement made ‘in 
Money: Order Coupon that defendant would vacat shortly—Whetber state- 
ment is casual, not amounting to notice of determination—C onstruction of 

such notice—Such statement is valid notice to quit. 


The plaintiff instituted an “ejectment suit on the ground that the 
defendant had expressed his intention to’ vacate’“the suit premises while 
sending two months’ rent by Money Order. In the Money Order Coupon 
the defendant stated that ‘he would vacate within ‘6/8 months. The said 
Money Order containing the notice was accepted by’ the ‘plaintiff The 
defence is that the defendant never gave such notice as alleged. The note 
on the: Money Order Coupon is a casual one-: Such a note cannot be 
taken as a valid notice. Moreover the said writing? was not by the- 
defendant. That note was given by his: brother without his knowledge 
and without his authority and consent. 

The question is’ whether the statement as made in‘ the Monéy 
Order, Coupon would amount-to a notice to determine the wnancy at the 
instance of the defendant. > =° 2.0 


HELD: Ona consideration ‘of the’ facts‘and circumstances of the 
case; it -is held that the statement made in the ‘Money Order ‘Coupon is 
a valid notice:and it nag Gein we snare: č 

' Cases referred to': a 


(1) Harihar Banerjee'y. Ramsashi Roy, (1919) LR 45 TA 222 ; ILR 
ii 46 Cal 458 


' (2) Jatiħdra'Nath v.\ Malai Ram Shaw, AIR 1933 Cal 352 * ` 
(3) . Doe Ex Dem, Mathewson v. Wrightman, ‘170 English ‘Reports 
sa a (ta R eA! ok ae E sA * 3 
=. (4) May v. Borup, 1915 a KBD 830 
*Appeal from Appellate Decree no. 782 of 1973. 


Se t 


‘4 ; 
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(5) a Calcutta Credit Corporation Ltd: v. — Homes. { P) Ltd, AIR 
' e  , 1968 SC 471 tay (deh l 8 . 
Ranjit Kumar Banerjee and Abhijit Kumar, Diner) ee n. TOR ihe Topcon 
Sachindra Chandra Das-Gupta.and Soumen pas Sane 3 . Jon the ee 
Fhe judgment of the Court was as follows.:— l 
This appeal arises against the judgment. and dee passed by ‘Shri 
- $K. Chatterji District Judge, Hooghly, dated May .31,,1972 in Title 
e Appeal No. 309 „of 197! affirming those of Shri B.C. Chakraborty, Munsif; 
Ist-court, ‘Hooghly, dated June 29, 1970 in Title Suit Not. 121 of 1970. 
_ 2. The facts of the case, may, briefly, be stated as, follows : 

__, The plaintiff brought a suit for eviction. of the defendant on the 
ground. that the defendant expressed his intention t to vacate while sending 
the rents for November and, December, . 1968 by "Money Order.. ‚In the 
said Money Order Coupon. he stated that he wasto vacate the suit premises 

i within 6/8 „months. The. said Money ‘Order containing the notice was 
accepted by the plaintiff. . ‘The plaintiff subsequently, wrote. a registered 
letter to the defendant in order to ascertain on what. date the defendant 
would. vacate so that the plaintiff, might make arrangement,,. Though, the 
said letter was received by the defendant, the defendant did not give any, 
reply. 

© 3. The defendant ee ale the ‘suit by stating that he never pave 
such notice as alleged. The statement .in’ the Money Order Coupon is a 
casual one. That can never ‘amount to a ‘valid notice. Again, the said 
writing was not by the defendant, The : same was written by Ashoke Kumar 
Ghosh, defendant’s brother, without the knowledge öf the d¢fehdant and 
without his authority Lia “consent: “The leärned Munsif found that the 
expression in the Money Order Coupon that ‘the defendant would ‘vacate 
the premises within’ 6/8. ‘months did not. amouiit to a valid notice? 
It was also’ held by the ‘learned Munsif that such a $tatement was 
not made by the defendant and defendant's brother Ashoke had ` 
authority to. make such a statement on behalf” of the datesdant,” "ih 
that view of his finding the learned Munsif dismissed the suit. Being 
aggrieved, the plaintiff preferred ` an appeal before ` the learned District 
Judge. The learned District Judge ` agreed with the learned Munsif on 
the findmg that the statement in the Monéy Ordet Coupon was not a 
valid notice. He; however; reversed ‘the finding of the--learned- Munsif 
and .found :that .the. statement: in thé’ Money. Order” Coupon ‘must be 
considered ,to be the statement, of ‘the defendant, and that. Ashoke,. defe- 
dant’s brother, wrote the. same under, instruction from, the, defendant and 
the defendant cannot shirk the. responsibility. As the, learned District 
Judge found that there was “no valid notice he found that „jhe learned 
“Munsif was right in dismissing the suit. Being agatieved, the plaintiff has 
come up to this court. : Te 

4. Mr. Ranjit Kumar Banerjee, learned Avda Dan for the 


rf 
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plaintiff subinits thai. both the courts were wrong to find’ that the statement 
in the Money Order Coupon was not a valid notice. The relévant: statement 
reads ‘as follows :-“‘We shall vacate the- premises within the next 6/8 months”. 


Mr: Banerjee contends that the essence: ofthe- -notice to quit is to- deter- . 


mine the tenancy and; this statement is sufficient ‘to determine the tenancy. 
There is ho vagueness or uncertainty in the statement. It has been clearly 
stated that the défendant would vacate the premises within 6 or 8 months. 
The maximum limit’ within which: the' defendant has ‘expressed ‘his willing: e 
ness to vacate the. premises is 8 months from the date ‘of the’ notice. ‘Tris 
true that a clear date was not mentioned by the defendant -and that being 
so, the plaintiff sent ‘a registered letter to the defendant on the 9th of April: 
1969.“ The said 'lettër is Exhibit 2: It is ‘admitted ‘that the letter ` was- 
l received by the defendant. - In this letter the ‘plaintiff -$ stated, as” fóllows + 
“I also takė note of 3 your rolice ‘to vacate’ the said premises ‘within 6/8. 
months’ time. ‘ I shall be obliged ‘if you will kindly | let me know precisely 
the date on which you will vacate’ ‘the: gaid promisis so that I may ‘arrange 


my occupation of the’-said’ premises’ “accordingly.” This” letter was not 


replied to by the defendant. The’ defendant deposes that Ashoke showed 
the letter’ (Ext.2) to him in June, 1969. He -asked’ Ashoke not to give 
any reply sinee he had no talk- with Mrs. Sen regarding -vacating the suit 
house. In cross- examination, the defendant states that he took no notice 
of the letter (Ext.2) since, he made no offer of ‘vacating her house. In 
this connection he also states that such. a statement was made’ by Ashoke 
without his knowledge and without his authority. If that be the position, 
then it was most natural for the defendant to send a reply to: the plaintiff 
immediately to the plaintiff's , letter (Ext. 2) which was. shown to him. 
Considering the ‘evidence. on. record I agree with the learned appellate 
court below that the statement `n the- Money Order Coupon was made- 
under instruction from the defendant. Now; it requires to be seen whether 
such a statement amounted to a valid notice so as to determine: the 
tenancy. , It may be- mentioned that the plaintiff waited fora long time 
and it was only ‘on llth of may, 1970 that the’ ‘suit was filed when the 
defendant failed. to vacate the premises. In support of the contention 


that such a notice is valid, Mr. Banerjee first refers toa decision reported 
in (1) 45 Indian Appeals, 222 (Harihar Banerji & others v. “Ramsashi Roy & ` 


ors). It has been held in this case that a notice to quit, though not. strictly ` 


accurate or corisistent in its statements,’ may be effective, and should bé 
construed as res magis valeat quam pereat. The’ test is,’ what would - the - 
notice ‘mean to. the tenant who is presumably ` conversant with the terms 
and circunfstances of the tenancy. Mr. Benerjec submits that the principle 
laid down in this case will also apply i in a case where a.notice is served by 
the tenant-on the landlord. ‘The-principle.laid down in this case hds been 
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consistently followed and haa bee! aiii explained i in a an reported 
ip (2) A. LR. 1953'Calcutía 352 (Jatindra Nath v. Malai Ram Show). 
{n this case it has further been held that the rule i is also well established 
that’ notices ‘to quit are to ba construed: not with a desire to find faults with 
them ‘which would render them defective but they are to be construed as 
‘res magis valeat quam pereat.” Mr. Benerjee. next relies on a decision 
feported in (3) 170 English Reports 622 (Doe Ex Dem. Matthewson v. 
Wrightman), In this case it was held “a notice to quit on one of two 
days is good, as on Old or New Lady-day is good, if served-six months 
' before the day on’ which the tenancy commenced”. Mr. Benerjee also 
relies on another English Decision. reported-in (4) 19151!) King’s Bench 
Division 830 (May v. Borup & another), Yn this. case an agreement for a 
yearly tenancy provided that the :tenancy might be determined by six 
months’ notice to be given’ on: March. land’ September lin any year. On 
December 23, ‘1913, the tenants wrote to the ‘landlord «giving notice to 
quit the premises “‘at the earliest possible moment,” and stating that if, 
as the:-tenants. hoped; a satisfactory ; ‘reorganization of their business was 
effected, the notice, would be “cancelled”. It.was held -that the fact 
that the tenants claimed by the notice to exercise in a certain event a right 
which they did not possess, ,, namely, : to. cancel the notice, did not render 
the notice bad as being conditional, and that the letter constituted a valid 
notice determining. “the tenancy. at. the ‘expiration of six. months from 
March l, 1914. Mr Banerjee also. relies very much on_a decision reported 
in (5) A.LR. 1968 Supreme Court 471. ( Calcutta Credit Corporation Lid 
ane another v., Happy. Homes Private Ltd )., In this case it has been held 
“once a notice- 18 served determining thé tenancy or showing an intention 
to quit on the expiry of the period of the notice, the tenancy is at an end, 
unless with the consent of the other party to whom the notice is given the 
tenancy is agreed | to. be ‘treated as, subsisting”. It has further been held 
_ thata ‘notice which is detective may still determine the tenancy, if it is 
accepted, by the landlord. “A notice which complies with the requirement 
of seetion 106 of the Transfer of Property Act operates to terminate the 
tenancy, whether or not the party served. with a notice assents thereto. 
5, ` Mr. Bijon Behari Das Gupta, . learned Advocate appearing on 
- behalf of the respondent, however,. contends that the learned courts below 
were. right to: hold thatthe statement’ made in the Money Order’ Coupon 
cannot amount to ‘hotice ‘of’ ejectment. ` It’ was only a casual statement and 
the said” statement, can never determine the tenancy. After coosiderin g 
' the facts and circumstances of the case and relying on the decisions refer- 
red to by “Mr. Banerjee ‘Lam of opinion that the statement made in the 


Money “Order coupon amounts to a valid notice and it has determined the 
tehancy. u ` e 


© 6-:‘In the result, the -> a ieee The judgment and decree 
passed by the courts below are set ‘aside. The 'suit-is decreed. The 
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plaintiff do get a decree for recovery of possession after evicting the- defen- 
dant therefrom. Fhere`will be,- however, no order for costs Yin this 
appeal. | ae . 
7. Onthe prayer of the respondent, the respondent is allowed to 
stay in the suit premises ‘for 3 months for the present., If before the expir- 
ation of 3 months, the respondent gives a.written undertaking, then he 
will be allowed to stay for 3 months more. `. | i 
N.C.S a A 
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[ CRIMINAL REVISIONAL JURISDICTION J 
Before Mr. Justice Rabindra Nath Bhattacharya and Mr. Justice 
: Monoj Kumar Mukherjee  - ! 
e Decision’: August 16, 1977" 
- Dulal Chandra: Dalui T -- Petitioner 
_ i Versus 
Administrator, Bally Municipality & Ors, .. Opposite Parties 
Bengal Monicipal Act (No. 15 of 1932), Sec, 320—Order for demo- 
lition of unanthorised structure —Procedure laid down — Whether Magistrate 
oan order demolition on seperate opplication after conclusion of prosecution. 
_ Bengal Municipal. Act (No. 15° of 1932) see 533—Limitation for 
prosecution — No limitation provided for initiating demolition proceeding—, 
Conclusion of prosecation and initiation of demolition proceeding on con- 
viction of fading on Magistrate. _ 2 
The petitioner was convicted ` under section 333/500 of the Bengal 
Municipal Act for effecting some unauthorised construction in his premises. 
He pleaded guilty and he was sentenced to pay a fine andthe said fine 
was paid. Subsequently an application’ was filed by the Bally Municipa- 
lity for necessary order for demolition of the unauthorised structure and 
an order was madé to that effect. ‘ , l s 
It is contended that in view of section 330 of the Bengal Municipal 
Act, at best, the Municipality along with the petition for prosecution in 
the previous case could have prayed for demolition of the unlawful cons- 
truction bya separate application to be filed along with the complaint. 
HELD: Section 330 of the Act does not provide that the Municipalit y 
must, according to law, apply for demolition of any unauthorised construc- 
tian simultaneously and with the same application for prosecution for unlawful 
construction. The section says that for the purpose of starting prosecution the 
Commissioners may apply to a Magistrate for demolition of unauthorised 
construction and such Magistrate may make an order directing that such illegal 
construction may be demolished. Reading the said section it appears that after 
the finding of the Magistrate that there has been an illegal construction and 
*Criminal Revision Case no. 752 of 1975. ; > 
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vhat the accused is guilt y in respect thereof he may further order ‘for’ demoli- 
cion of that unauthorised construction on'a separate application which may 
Ðe filled subsequently. There is no bar to the filing of a separate application 


_ For such demolition after the conclusion of the prosecution and after the finding 


Ahat there has been already any unla wful construction. 

It has been further contended. by the petitioner that when there was 
@ prayer for demolition, as in the instant case, it ought to have been filed 
within six months from the date of knowledge of illegal construction ard 


i for that purpose he relied on section 533 of the Act which states that 


no prosecution for an Offence under the Bengal Municipal -Act shall be ins- 
tituted without the order or consent of the Commissioners and no such 
prosecution shall be instituted except within 6 months next after the com- 
mission of such offence, unless the offence is continuous in nature, in 
whieh case the prosecution may be instituted within 6 months from the 
date of. which the commission or existance of the offence was first brought 
to the notice of the ‘Chairman. Te was submitted thåt when this applica- 
tion was filed beyond 6 ‘months from the time when the unauthorised 
construction came. to the notice of the Commissioners of the Municipality 
it was barred by limitation., at , 


HELD: Section 533 says that no prosecution for an offence under the 
Act lies as stated. in the section, Therefure,-the word, ‘prosecution’ refers to 
a proceeding Hn respect af an offence committed under the Act. In the 
present proceeding for demolition, there is no question of any offence. The 
present. proceeding is not a prosécution. for any offence under the Act and, 
therefore, the question of limitation does not arise. 


Barun. Kumar Roychowdhury ` he? "al. For the Petitioner 


~ 


S. N. Banerjee and Madhusudan Banerjee .. `.. for the Opposite party 
Durgapada Majumdar ae | | .. for the State 


The judgment of the Conrt Was as follows es 


_ Bhattacharya, J. : The petitioner. Dulal Chandra Dalui has come 
up with this revisional application against the order. of the learned 
Magistrate, directing the demolition of an.uiauthorised construction made 
by the petitioner within Bally Municipality in respect of premises no. ZT. 
J.N. Ray Bahadur Street. ; It is being’ opposed -by the Bally Municipality. 
The State has also entered appearance although we find no scope for 
such appearance either under the law or in the facts and circumstances 
of this, case. Fon 


- 2. - Before we deal with the points raised by Mr. Roy Chowdhury 
let us state the relevant facts. The petitioner was convicted under section 
333/500 of the Bengal Municipal Act for some unauthorised econstruction 
‘in his‘premises no. 27-J N. Roy Bahadur.Street. He pleaded guilty and he 
was sentence to pay a’ fine of Rs. 50/- and the said fine was paid. 
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Subsequenlly an application was filed by the Municipality for necessary 
orders for demolitron of the unauthorised structure and the order was 

. | 
passed. i 


3. It appears from the judgment that-1t was contended before the 
learned Magistrate that the accused took up the plea of guilt in the ` 
previous case on misconception of law: But the learned Magistrate 
rejected that plea. Subsequently it was contended before the Jearnc@ 
Magistrate that-the learned Magistrate had-'discretion~ in’ ‘the matter of, 
passing orders for demolition. due to the word ‘may’ appearing in the 
relevant provision of law. That contention was not acoepted in view of 
the fact that the- learned Magistrate was ‘convinced that it was his duty 
to pass order for demolition in view of the - spirit of the- ‘Bengal Municipal 
Act for the safety of the civic life. - : 


4. Before us Mr. Roy Chowdhury has ‘contended first that in the 
facts and circumstances of the case, the learned Magistrate ought to have 
held that the previous order of conviction was bad and that even if that 
conviction is ‘taken’ into consideration, the absence cf any intimation 
about the sanction or refusal of the plan submitted by the ‘petitioner from 
the side of the Municipahty has given right to the petitioner ‘to make 
construction. For this purpose Mr. Roy Chowdhury has relied upon sec- 
tions 317 to 319 of the Bengal Municipal’ Act.’ Section 318 .particularly 
gays that within 30 days from the submission: of the plan, the Commissi- 
oners shall by written order . either grant ‘permission “conditionally or 
unconditionally to execute the work or refuse to grant permission. Section 
319-says that if within the period prescribed in section 318 the Commissio- _ 
oner have neither granted nor refused to grant permission to execute the - 

work, such permission shall be deemed to have been granted and the 
‘applicant may proceed to execute the work, but not so as to contravene 
any provision of the Act or Schedule VI or Rule or bye law thereto. Mr. 
Roy Chowdhury has argued that in the present case although after the 
purchase of the ‘property the petitioner submitted plan for reconstruction 
or remodelling of the house on.12.7 67, no intimation was given to the 
applicant regarding that plan, and as such; -‘the petitioner was entitled 
to start construction. The evidenee shows, and there is no dispute 
that on. 12:7.67 the petitioner filed, a plan particularly showing that 
a pantiled roof was. to be converted to R. C roof. The witness of the 
Municipality was cross-examined ‘by the accused in the present preceed- 
ing. During cross-examination he said that the plan submitted was not 
sanctioned by the Municipality. He was not cross-examined as to 
whether any intimation was sent to the accused or ‘not. Neither did the 
petitioner adduce any evidence as to whether or not any such intimation 
was received by him., we cannot presume or surmise on the evidence on 
rccerd that no intimation was sent to the _ petitioner." The aecusgg ‘has 
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e every right to’ eross- -examine- any witness of -the Municipality. But he 


refrained from doing so on the question “of intimatión or when the plan 

ehad.been refused. Moreover, this point was not taken up in the show 
cause petition before the learned Magistrate; . Therefore, the Municipal 
authority had no opportunity or, occasion to adduce evidence regarding 
this intimation. Moreover, the petitioner: himself admitted his guilt in 
athe previous prosceution started for the construction without sanction of 
the plan, In this view of the matter, we cannot say .that the petitioner 
did make any. construction legally. On. the other hand, it appears that 
there was the illegal construction made by him, 

5. ' Secondly, it ‘has been argued by’ Mr. Roy. Chowdhury that in 
view of section 330 of. ‘the Bengal Municipal Aet, at best the Municipality 
along with the petition for prosecution in the previous case could have 
prayed for demolition of the, ‘unlawful construction by a separate appli- 
cation to be filed along’ with the » icomplaint. - We have gone through the 
section. . We cannot say from’ the simple language used in that section 
that the Municipality must, according to law, apply for demolition of 
any unauthorised construction simultaneously and with the same appli- 
cation for prosecution for unlawful construction. - The section says that 
the Commissioners may start prosecution according tothe Act and in 
addition to that prosecution they may apply toa Magistrate for demoli- 
tion of unauthorised construction and such Magistrate 1 may make an order 
directing, that such illegal construction may - -be demolished. From the 
' -reading of the- provision we are. of the ` ‘view. that after the finding 
_ of ‘the learned Magistrate that there has” been illegal construction 
and: that the accused j 18 guilry In: that respect, “he may further order for 
demolition of that- unlawful construction -on a ‘séparate application which 
.may be filed subsequently. There is no bar: to ‘the filing of' a separate 
application for such demolition. after the conclusion of the prosecution and 
after the finding that there has been: already any unlawful construction. 

6. In this connexiori Mr.: Roy Chowdhury contended that when 
there was a prayer for demolition, as in the present case, it ought to have 
been filed within six months-from the date of’ knowledge of the illegal 
construction and for:that purpose he-has referred ‘us, to seetion 533 of the 
Bengal Municipal Act whieh says that no- presecution for an offence 
under the Bengal Municipal Act shall. be instituted without the order or 
consent of the ‘Commissioners, and no such prosecution shall be instituted 
except within six months next after the commission of such offence, unless 
the offence is continuous in nature, in which case the prosecution may be 
instituted, within six months from the date of which the commission 
or existence of. the offence was:first brought to the notice of. the Chairman. 
There is also a proviso, but we ‘are not concerned. with that. Mr. Roy 
Chowdhury hes submitted before us- that, when this application was filed 
beyond six months from- wee time ‘when the unauthorised construction 
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came to the notice of ‘the ‘Commissioners: of aie Municipality, - it was 
barred by limitation. ‘Mr. Banerjee appearing for the Municipalitf ‘has 
contended that the present, proceedin g for demolition of the unautho-* 
rised construction is not a prosecution | and therefore section "533 of -the 
Bengal- Municipal Act does not appear ‘to be relevant for. our: considera- 
tion. The section says that no prosecution for an ‘offence under his Act 
lies ds stated in the’ section. Therefére, the word ‘prosecution’ refers too 
a proceeding in ‘respect of an ‘offence committed under ‘the Act. In the 
- present proceeding for demolition > we are’ ‘not conderned with any ‘offence: 
_ The offence. has been decided in ‘the. previous’ prosecution, ‘case where the 
petitioner Was convicted and’ ‘fined, to the extent of ‘Rs. 50/-. "The present 
procceedirig i is the result’ ‘of the conviction of the petitioner and the prayer 


is for deinolition of the illegal, constfliction tade by the petitioner., We have- 


no. “doubt to hold that. the present proceeding is not a “prosecution — for any. 
| offence ‘under the Act, and therefore, . ‘the: ‘question’ of limitation does not 
arise. “We may note that ‘the, order of | cotivielion ‘was ‘passed: on 28.10. 68 
and thé: present proceeding for demolition was started’ on 6 3 69. within ‘a 
reasonable period after - the conviction: Arid finding of the “learned Magi: 
strate. The third “point, ‘raiged " By. Mr: Rey’ Chowdhiiry is, _therefore, 
overruled. `, i 3 


' aa 


a get ‘In the result, ‘the appliation’ 1 fails an the Rule stands diéchar. i 


yang 


ged. The. interim ofder passed i is vacated.” ` 

: 8. On’ the prayer, of Mr. Roy Chidwahinry, ` ‘we ‘however ‘allow Snes 
fot detnolition, by.’ the: petificiier till ‘the end of ‘October; ‘1977: IE ‘it! is - 
not removed, it ‘would be ‘done by the’ municipal , authoritiés, as “dirécted - 


by the learned Magistrate below, at the « cost of thé- petitioner; on 7 pee 
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Eo > West ‘Bengal Premises Tenancy, ‘Act’ (12 of f 1956), Secs. “17(2) & 
17 ain canes ‘nfs. 17(2)— Failure ‘to' deposit or pay within time 


‘as ‘specified in 17(1)—Depestt of admitted’ ‘amount ! ‘ together with - applica- 


tion: u/s. 17(2)Fallare- ‘to deposit admitted amount— Effect''théreof on 
‘application. enja, ` 17(2)--Maintainability ‘of ‘stich © ` application Scope’ ‘of 
‘clauses - (2) -&- (b) “of. section 17" (2A)— Power ‘of Court to grant 


Civil Rule no. ‘B64 of 1977" & Civil’ Rule’ ‘ng. 1817 of 1977," ae 
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instalgents— Whether. Sec. 17 (2A) provides for determiation of disputes 
048 in.u/s 17.(2)—Where instalments can be granted—Proviso to clause 
(b)—Interests also,to be paid or deposited — Interpretation. 

The defendants filed two separate applications, one under section 
17(2),and another under section 17 (2A) of the West Bengal Premises Ten- 
ancy Act [956 in a suit for eviction of the defendants. In their application 

e . under section 17(2) the defendants had admitted that the contractual 
e rate of rent was Rs, 500/- per month and that since January 1971, the rent 
was in arrear. The defendants’ case under. section 17(2) was that since 
January 197] they” were entitled to abatement. of rent and to pay at the 
rate of Rs. 400/- per ‘month! because of landlord wrongfully depriving 
the defendants of. the use of the parking space’ ‘for.their motor car and of 
accommodation in the Servants’ quarters. The defendants, .. also claimed 
re-imbursement of a sum of Rs. 2500/- on account’ of repairs of the suit 
premises carried out’ by them. But the’ defendants ‘did not deposit the 
balance amount or arrear rent calculated at the rate claimed by them for 
the period from January 1971 ‘upto the’ date of their appearance in the suit. 
“" HELD: ` Application under section 17(2):~'The defendants having 
failed to deposit the amount of rent in arretir which’ was admitted by them 
to be due, they contravened the mandatory provisions of section 17(2) of 
the’ Act. Accordingly, their application . under section I 7(2) was not 
‘maintainable. Only in case “they had deposited the amount admitted by 
them to be- due together with their application under. section 17(2) of 
the Act,’ the disputes - -raised by ‘them regarding the abatement ‘of rent and 
the adjustment of costs of repairs could be adjudicated by the trial court. The 
defendants ‘not having deposited ‘the admitted’ arrears of ‘rent, their appli- 
cation under- section’ 17(2) of the Act was ‘liable to be summarily rejected. 

Application under. section 17(2A) : dt is significant to note that 
clause (b)- of. sub-section (24) empowers the court to make an order 

permitting the tenant- to deposit or ‘pay: ‘the sim to'be -dèposited or paid 
under sub-section: (1) of section. 17 of- the Aċt. Whereas Clause (a) of 
section .17 (2A) ‘empowers the Court fo: ‘extend time specified ‘in sub-section 
(1) or sub-section (2) for deposit or payment ‘of' any amount the Clause 
(by mentions only sub-section (1). In’ othèrwords, -the power of the court 
under Clause (b) of section 17 (2A) is confined to granting instalments. to 

' pay-or deposit the amount calculated-at the raté of rentat which ‘it -was last 
paid for the period’ ‘for which the tenant. might have made - default including 
the period subsequent thereto upto the end of the month previous to that in 

` which the deposit or payment is made together with interest on such amount. 
«` The court under clause (b) of: Section 17 (2A) can also grant instalments to 
pay amounts stipulated in the'second part-of' section 17(1 ).,-But_in either 

- case such application for granting instalments must be' made’ before the. time 


specified in sub-section (1) oy section l 7- 7 at or epayment F the 
‘amount-in question. . ’ is 
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Section 17 (2A) which starts with a non obstanti clause empowers 
the court, (a)'to extend the time specified in sub-section (1) or sub sectione 
(2) and (b) to permit the tenant to deposit the amount to be paid or 
deposited under sub-section (1) by such instalments as the Court may fix. 
Sub-section (2A) makes no provision for determination of any dispute 


of the nature covered by sub-section (2) of section 17, when a tenant does m 


not dispute his liability to pay or deposit the total amount, heis required 
to deposit or pay under section l 7 ) but if he is unable to make such 
deposit or payment within the time prescribed © by sub section ( 1), he may 
Pray to court for permitting him to deposit the said amount by suitable ins- 
talments. The proviso to section 17 (2A) is referable to clause (b) only and 


the said proviso specifies ‘that the sum would include all amounts calculated T 


at the rate of rent for the period of default including. the period subsequent 


i thereto up to the end of the month previous to that in which the orae under 


section 17(2A) (b) is made. 
Both clause (b) of section I 7(2A) and the proviso thereunder stipulate that 


the defendant-tenants are to pay interest upon ihe arrears of rent. In the. - 
instant case, the trial Court committed an error of jurisdiction y, not grant- 


ing interest on the arrears of rent. ° | 
_ Case referred to: : l 
(1) Kazi Abul Hossain -v Fazlur Rahaman & Bros., (1973 ).78 C.W. N. 
579 . ar l ; 
-Bankim Chandra Banerjee and B. L. , Kanodia > Tje the Petitioner in CR 
..no. 864/77 and: for Opposite party in C. 'R,. no. 1817/77 


Tapas Chandra Roy and Uma Prasad Mukherjee ... for the Opposite party 


in C. R. no. 864/77 and for the Petitioners in C.R. no. 1817/77 
The judgment of the Court was as follows : — l 
Sharashibala Roy Chowdhury, who ‘is “the petitioner, in C.R. No, 
864 of 1977, has brought Title Suit No.- 88 of 1972. against M/s. Jewan 
Ram Sheoduttaraj and Satyanarayan , Prosad (who are the petitioners in 
C.R.No.: 1817 of 1977 ) for ejéctment . from the’ ground-floor of premises 
No. P 11/2,-C.LT. Road, now No. 92, Dr. Sundary Mohon Avenue, on. 


- the ground that the--defendants had stopped paying rent since January, 


-~ 


1971, the tanants had’ damaged the premises‘and that they: were using the g 
- premises for a purpose other than that for which the same had been let’ 
- out. The defendant-tenants are cee: ‘the said suit by filing a ` 


written statement. 
2. On 10th April,. 1973; the ‘defendants ‘filed an oe under 


Section. 17(2) of the West Bengal Premises Tenancy Act, inter alia. stating 
that they, werg tenants under the plaintiff under a deed of lease at a rent: 


of Rs. 500/- per month. They alleged that on 18th January, 1971 the 
plaintiff had refused to allow the defendants to keep their.motor car in the 


‘space provided under the lease for parking of the defendants’ car. °The 


- e 
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plaintiff had : ie refused the defendants to use the servants’ quarters as 
stipulated in the said deed of lease. Since 19th January, 1971 the defen- 
dants were forced and compelled to keep their car in a garage and to take 
on rent accommodation for residence of their servants. The defendants 
had been paying monthly rents of Rs. 40/- for the garage and Rs. 60/- 
for providing their servants with quarters. Therefore, they were entilled 
to deduction of Rs. 100/- form the monthly rent of Rs. 500/-. The 


edefendants further alleged that the plaintiff had failed to make necessary 


repairs to ‘the suit premises and the ‘defendants with the consent of the 
plaintiff had undertaken necessary re pairs. -The defendants had incurred 
Rs. 2500/- for carrying out the said repairs and they claimed reimburse- 
ment of the said sum: Although the defendants in their application under 
Section 17(2) expressed their willingness to deposit monthly rent but they 
claimed abatement and/or suspension of the rent-to the extent of Rs. 100/- 


‘per month and also adjustment of Rs. 2500/- allegedly spent ‘by them for 


repairs of-the suit’ premises. They prayed that the dispute as to the 
amount of. rent payable by the defendants may be settled. 


“4°3. > The defendants simultaneously filed another application under 
Section 1712A) of the. West Bengal Premises Tenancy Act stating that 
they were in financial difficulties in carrying out their bussiness and they 
were not in a ‘position to pay the. entire amount. of arrears and current 
rent. They-prayed that they may be allowed to pay the settled and 
ascertained-amount of arrears of rent by way of ‘easy instalments of Rs. 
100/-. The plaintiff landlord filed -objections -to the aforesaid two 
applications under Sections 17(2) and 17(2A) of the West Bengal Premises 
Tenancy Act filed by the defendant-tenants.. She denied that the cefen- 
dant-tenants were entitled to abatement-of the rent or to get re-imburse- 
ment for the repairs of-the suit ~ premises allegedly: carried out by the 
defendants. The defendants” aforesaid applications under sub-sections 
(2) and (2A) of. Section 17 were dismissed for default .but:were subsequent- 
ly restored. The’ plaintiff had raised. -a. preliminary objection to the 
maintainability of the said two applications: . The plaintiff had contended 
that: the defendants can not pray for granting instalments.to pay arrear 
rent determined-under sec. 17:(2).° The learned Munsif relied upon the 


-decision of R. Bhattacharya, J. in (J) Kazi Abul: Hossain v. Eazlur Rahaman 


'& Bros., 78 C.W.N. 579, and upheld. the maintainability of the two 


applications filed-by the defendants. The learned Munsif held that the 
Court after determination of arrears of rent can grant instalments. There- 
' after; the learned “Munsif -after allowing, the parties ‘to adduce evidence, 
disposed of the aforesaid two applications under .sub-sections (2) and (2A) 
of Section-17 of the "West “Bengal: Premises Tenancy’ Act. The learned 
-Munsif found that the defendants were in arrears. amounting to Rs. 
10,740/- up-to October; 1976 and: the rate of rent from February, 197! 


,@ 
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would be.Rs. 460/; per month. The learned: Munsif held thet, the ‘defen-” 


dants were entitled to abatement of the contractual rent- -by Rs. "40/- "7 pet | 


month on the ground that the defendants were ‘deprived of the. use of the 
parking space for their car since January, 1971.. The learned Munsif 
directed the defendants to deposit Rs. 10 ,740/- by monthly instalments 
of Rs. 1000/- each commencing from December, 1976. 

4.. Mr. Banerjee,. learned Advocate for the plaintiff-petitioner en 
C.R. No. 864 of 1977,. has ‘submitted that the learned Munsif should have) 
dismissed the application of the defendant- tenants under-Section 17 (2) of 
the. West Bengal. Premises Tenancy Act because of their failure to, deposit 
admitted arrears at the rate of Rs. 400/- per month i in ‘terms of Section 
17 (2) of the West Bengal, Premises. Tenancy Act. The defendant- tenants 
failed to comply’, with the. said provisions, which require- that the tenant 
shall within: the time specified in, sub- section (1) deposit in Court the 
„amount admitted by him to be due from . n. him together with an 
application to the Court for the determination of the rent payable. ‘No 
such deposit shall "be accepted unless it is accompanied by an “application 


for determination of the rent payable. In the instant case, the defendatns 


had admitted in. their application under.Section 1.7 (2) that.the contractual 


rate of.rent was Rs:. 500/- per month and that rent’ since January, i1971- “Was” 


in arrear. The defendants’ case under Section 17(2) was that since 


January, 1971-they were -entitled to abatement of rent and to pay at the ` 


rate of Rs. 400/- per month -because of landlord wrongfully-depriving the 
defendants of the use of the parking ‘space: and.of the accommodation in 
the servants’. quarters.: The: defendants: also, claimed’: re-imbursement: of 
-a sum of Rs.-2500/-.on account’ of repairs carried ‘out by them. .But. the 
defendants did not deposite the balance. amount of arrear irent calculated 
at the rate claimed by them for the.period from January, .1971 upto the 
- date of their appearance in the Trial Court. The defendants having ‘failed 
‘to deposit. the amount of arrear irent- which.was: admitted by them to be 
due,. they contravened: the. mandatory. provisions of Section 17 (2) of the 
“West Bengal Premises . ‘Tenancy Act ‘Accordingly,., their application -under 
Sec. 17 (2) was not maintainable... Only in -case they had, ‘deposited the 
amount admitted by them to be due.together with their. application under 
Section 17 (2) of the Act, the disputes raised by them regarding the, abate- 
‘ment! of rent .and:the adjustment:of costs of repairs could be adjudicated 
“by the Trial‘Court. The defendants. not having depositéd the admitted 
arrears, their application under Section 17 (2) of the Act was liable. to.’be 
-sumimarily dismissed. Se z E fa `, 

.§, The. deferidants also. made a separate ai for granting 
instalmentė-to pay.the arrear tent. ‘It is significant to note that clause:(b) 


‘of sub:secti8n . (2A) empowers, the -Court to. pass an order permitting ‘the 


tenant to:deposit of pay. the sum:to be deposited or paid -under.sub-section 
(1). of Section .17°.0f the Act. ..Whereas Clause: (a);of Section 149.(2A) 


ie 


ww 
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* empowers the- Court to extend the'time specified in sub-section (1) or sub- 

' gecuon ©) for deposit or payment of any amount, Clause (b) mentions 
ofily. sub-section (1). * In other words, Court’s power under Clause (b) of- 
Section 17 (2A) is confined to granting instalments to pay or deposit the 
amount calculated at the rate.of rent at which it was last paid for the 
period for which the tenant may have: made. default meludin g the period 
subsequent thereto up‘to the end of the month previous. to that in which 
the deposit or payment.is made together with interest on such ‘amount. 

*The Court ‘under; Section 17 (2A) (b) can also grant instalments to pay 
amounts Stipulated. in second pdrt-of Section.17.(1). But.in either case 
such application: for granting instalments must be made before the exp- 
iry of the time specified’ in sub-section (1)-for the deposit or payment 
of the - amount in. question [Yide :Section..17 (2B) of the Act]. 

, ©, 6.;. Section 17 (2A) which-starts. with a non-obstant- clause empow- 
ers: .the' ‘Court (a) to extend: ,the; time specified in sub-section 
(1). or: sub-section.. (2), (b) to permit »the-' tenant to deposit the 
amount to-be paid:or deposited under sub-section (1) by such instalments 
as the Court may fix. Sub-section (2A) makes no provision for delermin- 
ation of any dispute of the nature covered. by sub-section (2) of Section 17. 
When a.tenant: does not -dispute’ his hability to pay or deposit the total 
amount, he 1s required to-deposit’or.pay ‘under Section 17 (1) but if he 1s 
unable.to:make such. deposit ‘or, payment: within the time prescribed by 
sub-section -(1); he may pray” to..Court for permitting him to deposit or 
pay the said amount: by rsuitable.. instalments. -The -proviso to Section 
17 (2A)\is refefable to-Clause (b) only, dnd the said - proviso specifies that 
the sum, would: include all amounts: calculated at the rate of rent for the 
period of default including the period subsequent thereto up to the end 


of the month previousito that in “which “the order under Section 17 (2A) 
(b) 1s made. 


7. Inthe instant case the defendants having failed to deposit the 
admitted arrears ‘together: ‘with | their application under Section 17 (2), the 
said application must fail. The Court below, however, was required to 
dispose of the application of’ the’ defendants under Section 17 (2A) (b) 
and to permit the defendants to pay by- instalment of the amount calculated 
at the rate of Rs. 500/- per month ‘for the period of default including the 
ee subsequent thereto in terms of proviso to:Clause (b;. Both Clause 
(b) ‘and the Proviso thereunder stipulate thatthe defendant-tenants would 
‘be‘required to pay interest ‘upon the arrear_rents. In the instant case the 
Trial Court commited an error ef jurisdiction by not awarding any interest 
on the arrear rents. As the application under Section 17 (2) was not 
‘maintainable, tHe ‘claim of the defendants for abatement on acgount of 
alleged deprivation of the use of the parking ‘space and of {he accommo- 
dation in the servants’ quarters must be necessarily léft- ‘open. Similarly, 
theip claim for re-imbursement’ for alleged repairs could not be gone into 
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at this stage.. The defendant-tenants’ application under’ Section 17 (2> ° 


should be summarily dismissed and the Court should again her and 
dispose of their application under Section 17 (2A) (b) in accordance with 
law.and in the light of the observations contained in this judgment. Ie 
would be open to the defendants to deposit the arrear rent; if any, subject 
to the decision in the suit. At the time of the final hearing of the suit ‘it 
would be open also to the defendants to raise the above question of abaft- 
ement of rent and re-imbursement of costs of alleged Tepairs. 


8. In view of the above legal-position it is‘not necessary to consider ° 


whether the delay on the part of: the defendant-petitioners in C.R. 1817 
of 1977 in moving this Court in revision should be condoned or not. - As 
already stated their application under Section 17(2) was not maintainable, 
and therefore, they cannot move this Court against any part of the order 
made under Section ‘17(2) by, the Trial Court.. ‘Their application under 


Section 17{2A) should, be ‘re-heard and the arrear rents should be again ` 


calculated at the rate of Rs. 500/- per month and the interest: payable 
should be determined: The -Court will grant instalments to pay the 
balance amount, if : any, of the arrear rents. 

9. Accordingly, I make C R. No. 864 of 1977 absolute and set 
aside-the order complained -of. . The defendants’ application under Sec. 
17 (2) is dismissed on the ground that the same is not maintainable. The 
Trial Court is directed to .again hear “and” dispose `of the defendants’ 
_ application under Section 17(2A) ~of. the West Bengal Premises Tenancy 
Act, in accordance with law and. in the light of the observations : contained 
in this judgment. No separate order is necessary in C.R. No. 1817 of ` 
1977 and the same is also disposed of without any - order as to costs. 

P.R. - 1 


r 
- g S ! 1 
Boen ` nt j 
- i 


[ CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Salil Kumar Datta 
= Decision : December 9,,1977 
- Bijan Bebari Bhattacharjee ag is ... Appellant 


Versus 


Krtshna Prakash. Mitra & Ors. aie Respondents* . 


- West Bengal Premises Tenancy Act (No. 12 of 1956), Sec. 13(1)(f)— 
Ejectment sait on ground of requirement of landlord for his own occupation 
—‘Own occupation’, meaning of —Whether plaintiff is required to depose 
himself in support of his case —Death of plaintiff— Effect on his suit— Some 
heirs not brought on record on death of plaintiff at the appellate staga— 
Maintainability of appeal— Whether cause of action survived— Effect of 
Amendment Act of 1969. 

* Appeal from Appellate Decree no. 1832 of 1910, 


Ad 
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it ts ebntended that i in a suit for ejectment o on: the grouud of plain- 

tiffs” bown- requirement, it is incumbent on, the plaintiff himself to depose 
lan the proceediig.’ Tle contention- is totally unacceptable. The law 
does not mequire,that the plainuff: himself must appear. In-court-to support 
hi case, „Any one who is competent , to depose to, the facts, of .the:;case is 
a competent , witness in an action though: in, some: cases, itt may. be 
desirable or necessary for-the plaintiff himself to, depose. , ; Iac the: present 
case, there is no, dispute that the plaintiff. was, an; old man;-of, 88 years 
and ` was sailing. Itis obvious 1 that it was `not- possible - -for. the. plaintiff 
* since deceased to examine; himself even,on commission; excepti-at great 
ingonvenignee t to hint ı or ‘risk, Thejsons of, the - -plaintiff for whose use, end 

Ccupation also the suit.premises; werg required, were competent witnesses 
aod they, . haye been cross-examined , at length. :;- There: is- -therefore uno 
ground, for any-prejudice to the defendant and-the;. evidence, of; the said 
sons js admissible,and; acceptable in law. and: the courts -are; eutitled to 
coasider ths;same in deciding the Case ont Uo ese oR uie bay 

An ‚objection, as, to.the, maintainability of the appeahwas taken on 
behalf of the; plaintiff. respondents; „It was submitted that the , daughters 
as: heirs, of the plaintif wero.left o: at the tim .of substitution. - This 
objection was not taken earlierjand it ‘appears +that,,the;estate has,; been 
sufficiently.,represented, by.-the substituted ,heirs. ; , Accordingly -it does not 
appear that;thefailure to bring all the heirs.pn;-record is-. a, :fatal, defect 
and the decree ag My, be, passed by, this courtvin this appeal will be. bind-. 
ing..on all, heirs and legal yepresentatives. of the plaintiff, pr 
Po Thè farther ‘contention, - of | the defendant., appellant dg, that . the 

plaintiff's, requirement, of : the premses „perished. with, . the death of the 
plaintiff. , That, “gonteation,. ią no longer tenable., Incotherzwords itis no 
longer: possible, to contend. that the cause of action „of the guit. perished 
with, th the death "of the ‘original, landlord... OR; the contrary. the - sons as 
substituted | heirs were fully competent to « carry, on ‘the proceeding, as); the 
cause, of, action, survived on the hejrs,. particularly when „the ' requirement 
pleaded was the . “requiremnent, „ofz the’ ani. members. the. origina] 
= Poti Oba See oad oe CR beg sap eet ater teil od OIE 
23 a referred, to, n, ae of Gea AO | ge ol, ae Wee 

(1) Phoolrant y. S. K. -Naubat Rai,- AYR 1973 SC 2110° 

(2), : Puspa Lata w. Dinesh Chandra, 85 CLJ 714; ~  ° | 

(3) Shantilal y. Chimanlal, AIR 1976. WC, 23584; may LEN 

(4)--B. Banerjee »., Amita Pan, AIR, 1975 SC 1146 P 


_ Upendra Chandra. Mallick, and Anil Kumar Mallick, | . for the A {ppellant 
Bankim Chandra. Dutt and Partha Dusta menor TS Lge . for. the Respondents 
sis The Judgment of the Conrt was as follows; 0- 2O Ao tent 


' E. RP His is aù- appeal from 8” ‘judgment and ieee of “affirmaticé:!--The 
duit was instituted on’ v Auigust!t2, 1967 ‘by? Phanindra Krishna Mitra a 
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recovery of possession: Sha. portion- of- premises Noe 198, ‘Dr. “Rajendra. 


Road, Bhowanipur, Calcutta consiating’ of two' bed’ rooms.in the first `` 


floor'and two bed rooms in the ground floor with kitchen and store on 


. the second-floor thereof which the .defendant held asa monthly tenant. 


according: to English : Calander ` month. The plaintiff’s case was. that ‘he . 


was living in‘another portion of the premises with two bed- rooms ang, a 
_ kitchen which was hopelessly inadequate ` and ` insufficient for himself and 
his- family. The plaintiff’s family, at‘ the ‘material. time, consisted of hi 
wife, three sorig with ‘their wives and eight«grand- children, one unmarried 
daughter, one. invalid: ‘brother: besides a whole-time maid servant. For 
want of accommodation in- the' said premises the -two sons ‘of the 
plaintiff with their respective families had been living in rented; houses 
while his third.son was in United. ‘Kingdom and. was expected to return 
with his wife and children. The’ plaintiff, an-old man of 88 years, had been. 
compelled to live inthe suit ‘:prémises ‘with his" wife, unmarriéd daughter,’ 

invalid-brother and a whole time maid- servent with great difficulty. The 
plaintiff accordingly required the’ süit- premises for his own use and -occu- 
pation.": The ‘tendncy was determined: by- a- combined ~: notice of: -suit 


expiring with June 1967-and the suit was instituted as the- defendant even“ i 


T. ~ 


on service of notice failed to vacate the suit prémises as ‘required. 


2. The suit’ ‘was contested by the defendant by. “filing a written 
statement and, it was stated therein that the plaintiff ` had ‘sufficient acco- 
mmodation in his possession for his family members who resided ` with 
him. -It was stated that the two sons for a long time lived separately with 
their respective families while’ the’ third son was’ living abroad with his 
family. - The'defendant denied that the plaintiff. also reasonably required 
the suit premises for his sons and. their families.” The notice to quit was- 
invalid and the real intention of the. plaintiff | was to let the. suit’ premises 
at higher rent as thé rent originally Rs. 15/- was ultimately fixed at Rs: 38: 
50 P. -The other portion of the ground: floor had been let out to ‘another 


tenant for a long time. The suit in the- circumstances should be dis- . 


missed. |. “3s: 5 eae 


3. At the trial the plaintiff’s eldest- son gave ‘evidence stating that 


the plaintiff who was the- ‘owner of- the premises was completely ` bed- 
ridden, It was furthér stated ‘that the family of the plaintiff consisted of 
the- persons referred to in the plaint ‘and the: -deponent with his family had 
been’ forced for shortage of accommodation “to live in rented house with 
rent of Rs. 125/- per month which he-:was finding difficult to meet after 
his retirement.’ For financial difficulty.- the - second brother 1 who was a 
business man also wanted.to live in -the suit property and all of them 
wanted to look after their old and infirm father and to reside i in this house. 
The third brother was in temporary employment in U.K. but he left 
ae country for. phortngs of accomumiodation.. ‘It further transpired that 
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i hile, the ‘defendant chad: beej: in, ‘occupation’ of the front: portion of the 
è groing and. first floors: the plaintiff. was-in: ‘occupation: of the back- portion 
Of. ihe. first floors and: the back” portion-of the: ground : floor having two 
rooms: Was, tenanted:, The Suggestion that the ‘sons, efter their marriage 
weTe, living separately was denied. ~ ~The: second son also gave evidence to 
Tsay that. the premises, 19B, “Dr: Rajendra Road was the only:house owned 
by the plaintiff and the: sons. had-no other house of their own. ‘He further 
stated: that he left’ the‘suit- property six- months . prior to the- institution of 
' thë- suit ‘due to ‘shortage’ of : acconiniodation. Diie to’ fall of business 
.» income, this deponent,. it was-stated! Was finding it impossible to maintain 
separate establishment and- they, all wanted to live together in this house. 
- The. defendant i im his evidence denied that: the sons: ‘wanted to.live with the 
father as they .had beon- living, ‘separately - forover. 20/22 years and accor- 
" dingly: the plaintiff. did not reasonably: ‘requiré the n :8Uit Distant for the 
use and occupation of himself and: his family, 


eee 


° 'The trial court on’ consideration of evidence'c came to the finding 
inst he plaintiff required ‘the. “suit” premises ‘forthe use and ‘occupation of 

i ‘himself’ and: ` ‘his ‘family: members” The* notice was held to be legal and 
_ sufficiént ‘and’ ‘duly’ served: “The” -suit was accordingly decreed. i 

5. ‘On appeal’ thie appellate court held that the sons were comp-tent wit- 

nesses. ‘sufficiently able to depdse to the facts of the case‘on behalf of their 
father who’ was unable-to depose’ on account of his advanced age and illn- 
. e88 ‘There i was enough evidence’ to ‘indicate that the two sons wanted to live 
„together with their father and’ there were cogent reatons for the sons’ desire 
to live i in the plaintiff? $ premises ‘instead. of rented premises for their finan- 
‘cial difficulty while there was no evidence that the third son would return 
_ to'the" country!” ‘The plaintiff’s S. ‘Fequirethent; it” was eld included the 
requirement of his sons; particularly of those finaricially dependent on him 

and merely because they left- the - father’ s residenče at one time on becom- 
-ing gconomically ; independent: : they- did “not, cease.to be members of his 
family: . : [twas . ‘further -held’ that, the „sòns: were notin possession ofa 
‘reasonably suitable, accommodation. „as provided i in Clause (ff) of Section 
“43 (1) of the West Bengal Premises Tenancy Act: 1956.. The appeal was 
accordingly dismissed... The, present appeal j is against this decision. 


> 6. AS the ‘hearing: -of thë Appeal commenced counsel for the appe- 
‘tant ‘submitted that therehas. been’ ma terial. change -of events. which should 
be taken note of while decidirig’ the appeal: i. With the. leave of court, the 
parties filed affidavits in.support: of their respective cases which have been 
“placed before me for consideration. ~ - There: is no dispute that the, plaintiff, 
his wife and the dependent ` brother had’ died, durin g the pendency of the 
‘proceedings and. the three sons have been : substituied in the appeal in the 
' place of the plaintiff. In his affidavit of’ ‘September 20, 1927 the appellant 
stated that the uumarried daughter, of the plaintiff had been married i in the 
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meantime and was living elsewhere while the tenant of the back poftion of 
the ground floor had also vacated‘and the possession thereof was delivered 
to the landlords. In the affidavit of the respondents it was stated that oné’. 
married sister of the substituted. plaintiffs with her family of three members 
had to. be accommodated inthe bick portion of:the-ground floor. for finan- e 
cial and .other. reasons, The eldest son’s family consists of his wife,;. one 
daughter and two, major :sons while the.second sons family consist ‘effhim- 
self, his..wife, three major. sons :and- one daughter. The two rooms 1p 
occupation of the original plaimtiff is.now ın possession cf the second son ` 
of: the eldest son. of:the plaintiff, while the other room is used as a drawing 
room., in his supplementary - affidavit of September.30, 1977 the ;appell- 
ant has reiterated his.allegations in-his, earler‘affidavit and submitted. that 
the substituted . plaintiffs havejno-rght.to.continue the 2 procee- — 
dings. ar, 
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yee a Mr- Mallick. learned. anh for the appellant. jai: aoai 
that. there was no acceptable evidence of requirement before the Court. on 
basis whereof the ‘decree for recovery.. of possession couldube passed... It 
was said that to prove the plaintift’s: on. requirement, | it was incumbent 
oa the plaintiff, himself to depose in the proceedings. .Thıs contention is to- 
tally unacceptable, The law does not require that the, plaintiff | himself, must 
appear in court to support his, case Any,one , who | is competent to. depose to 
the facts of the cases is a competent Witness In an action. though in “some 
Cases it may be desirable. or, necessary, for the. plainuff . himself, to „depose. 
In the present, case, there is no dispute. that the, plaintiff. was, an. old- man 
of 88 years and, was ailing. - - It is obvious, thit it was not possible for 
the plainuf, since deceased to examine himself. even .on commission, except 
at great. inconvenience to him “or risk The, sons of. the plaiatiff,, for 
whose. use, and occupation also, the suit. premises -were, required, were 
competent witnesses and they had been, ‘cross;examined at. length: , There 
18 therefore no, ground for, any. prejudice to the defendant and, ithe. evidence 
..of the said sons is admissible and , acceptable . in. , law, and the courts are 
entitled to consider the same in deciding thé CASE ie a ee. Mag: 4k 2 gee 


b ow 


8. Mr. “Dutt, learned’ coùnsel for the plairitifts respondents submitted 
that the appeal is not maintainable ag the daughters as heirs of the’ plain- 
tiff were left ouit’ at’ the time ‘of substitution. “This -objection was’ not 
taken’ earlier and it appzats that the estate has been sufficiently represented 
by the substituted heirs. Accordingly it does not appear that the failure 
to; bring all heirs on .record is.a fatal defect. and. the: decree as may be © 
passed by. this Court:in this. app2al will be, uu -on all. heirs.:.and legal 
representatives of: the: plaintiff.. Mju a “Se ea dia gts: Se dar 

-9-~The next contention on behalf of: the.. uppsiliat! is that- though 
some Epson ofthe property fell vacant, the sons whose requirement was 
pica gee did pha the same, ‘so'that it was pouous ae the alleged 


t+ bi x ~ eS ray d rs eer J j 


1977°(2) €LJ) Bijan Behari Bhattacharjee v. Krishna Prakash Mitra 605. 


è 

requirement was not bonafide. It is stated in the affidavit on behalf 
of the wespondent that one married sister who came to attend to her 
parents was residing in the said portion with her family for financial and 
other reasons. Similarly the portion occupied by the original plaintiff, 
was being ocoupied now by one of his grandsons. 1 do not think these 
facts in any way affeet the plaintiff’s case of reasonable requirement. It 
may not be possible for the sons to shift their family in piece meal, which 
Vill be.no solution of the problems while sister’s possession, who is also 
a co-owner of the property as it appears, is unavoidable as has been 
alleged though it came as a subsequent event during the proceedings which 
the Court is bound to take into consideration. 


- 10 The formidable contention of Mr. Mallick is that the plaintiff's 
requirement of the premises perished with the death of the plaintiff as 


_ was held in (1) Phoolrani v. Sk. Naubat Rai, AIR 1973 S. C. 2110. In 


this case the Court took the view that requirement of the premises for the 
residence of himself and his family is the personal requirement of the 
landlord and such personal ‘Tequiremsnt ‘must perish with him when the 
continuation of the proceedings require determination of wholly different 


and distinct ‘issues. ` - ! 


© H. In (2) Puspa Lata Vs. Dinesh Chandra, 85 CLJ 74, in consider- 
ing the earlier Rent Control Act, 1948, P. B. Mukherjee J. (as he then 
was ) held that the expression ‘his own’ does not necessarily mean of the 
particular individual alone but must be interpreted to include the indivi- 
dual’s family and dependents and such person or persons who may be 
essential and necessary for the purpose of such occupation. 


12. The Supreme Court in (3) Shantilal v. Chimanlal, AIR 1976 
S. C. 2358 did not accept the proposition of law laid down Phoolrani’s 
case particularly in the context of the provisions of the Delhi Act. It 
was laid down as a proposition of law as follows :- 


“We are unable to take the view that the requirement of the occ- 
upation of members of the family of the original landlord was his 
requirement and ceased to be the requirement of the members of his 
family on his death. After the death of the original landlord the 
senior mmber of his family takes his place and is well competent to 
continue the suit for eviction for his occupation and the occupation 
of the other members of the family”. 


In view of the above decision and of the liberal interpretation given by 
this Court, it & no longer possible to contend that the causa of the action 
of the-suit perished with the death of the original landlord. On the contrary 
the sons as substituted heirs were fully competent to carry on the -proeee- 
ding as the cause of action survived on the heirs, particularly when the 
requirement pleaded was the requirement of the family members of the 
original plaintiff. 
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13. The last contention is that the original plaintiff in his plaint 

did not plead that he was not in possession of any reasonably suitable 
accommodation as required under section 13(1) (ff) of the Act. This” 
provision was not there when the suit was instituted and was introduced 
by Amendment Act of 1969 with retrospective effect. The Supreme Court 
in (4) B. Banerjee v. Anita Pan, 1975 SC 1146 gave opportunity to the 
plaintiff to amend the plaint in view of the above legislation restrospectiv® 
operation whereof was declared valid in disagreement with the view of 
this court, with further oppurtunity to parties to adduce evidence in 
support and in rebuttal as the fact was not made an issue in the trial 
proceedings. Mr. Mullick submitted that the same procedure should 
be followed and the plaintiffs should be given an opportunity to amend 
the plaint and prove the case that they were not in possession of reasona- 
bly suitable accommodation. | 


14. While normally the procedure as suggested should be followed in 
this case there is evidence by P.W. 2 stating that the original plaintiff or 
the sons had no other house property for such accommodation. In view 
of the said averment which was not challenged, Jam reluctant to delay 
the ten year old proceedings further, particularly when there is no aver- 
nment in the supplementary affidavits filed by the defendant indicating that 
the plaintiff’s were possession of any reasonable accommodation. The con- 
tention that the sons have reasonably suitable accommodation in rented 
houses, is unacceptable as rented accommodation cannot be a reasonably 
suitable accommodation when one has a house of his own where he 
intends te reside. This is more so in the context of the financial obliga- 
tion to pay rent which the plaintiffs find it difficult to meet. 

15. For all these reasons, all contentions raised by the appellant 
fail and the appeal accordingly is dismissed without any order as to costs 
in the circumstances. 

PR- 
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doubt, when available—Apology—Acceptence of Injunction—Exercise of 
courts’ inherent jurisdiction. (Hastings Mills Ltd. v. Hira Singh 
& Ors). 39] 


` Criminal Procedure Code 1973 (Act 2 of 1974), Sec. 126(2) proviso— 
Application for setting aside exparte order for payment of maintenance— 
Period of limitation, being 3 months from date of order Whether in the 
instant case limitation will start from date of knowledge of the order or 
from the date of order is a question for consideration. (Md. Akbar Ali 
Sardar v. Firoze Khatum Bibi & Ors.) 347 


Customs Act (52 of 1962), Secs. 110 & 124 Seizure of goods— 
Proper officer having reason to believe that any goods are liable to confi- 
scation —Sub-Sec. (2)— Return of seized goods where no notice under 
Sec. 124(a) within 6 months of seizure is given— Mandatory provision— 
Extension of time by Collector under proviso to S. 10(2)—Failure to 
give notice u/s. 124 (a) as contemplated by Sec. 110{2) — Effe ct—Interpre- 
tation. (Uma Rajeswarrao Patra v. Union of India & Ors). .. 266 


Debt—Deposit of total smount under Award comprising principal 
and interest—Normal rule of adjustment— Interest first, then principal— 
Exception to normal rule— When debtor can take advantage of the 
exception. (Life Insurance Corporation of India v. Gadadhar De)... 243 


Damages— Defendant is an international sir liner who issued the airtic- 
kets to the plaintiff for his reund-the-world-tour. Plaintiff is ean orthodox 
Hindu and a strict vegetarian who had to remain starved from Calcutta 
to Teharan, from Los Angeles to Tokyo, and from Seol to Hongkong as he. 
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Was not starved with any vegetarian meals im the aircrafts. —Plaingt 
had to travel by train from Bucharest to Belgrade as the defendant’s Air 
liner was not operating in that route. Ona suit filed by plainfiff for 
damages. (Sree Gopal Khaitan v. Scandinavian Air Lines System ) _ .. 108 
Delegation of power by tron & Steel Controller, whether proper— 
Iron Steel (Control) Order 1956, cl. 10, whether complied with—Revoca- 
_ tion of Public notice, if can be implied. (Bharat Barrel & Drum Manu- 
facturing Company Private Ltd. v. The Deputy Iron & Steel Controlleg 
& Ors.) .. 360 
Depreciation— Returnable packages—Item M (2) (2){d)(i) under the 
heading (iii}-Part I of Appendix I Rule 5 of the Income Tax Rules, 1962 
—Cost of packages actually used up -Whether section 32(1) (iii) can apply 
to the returnable packages — Scope of 42 of the Appellate Tribunal Rules. 
1963 — Development rebate—Whether the assessee is entitled to development 
rebate when there is a shortfall in the development rebate account— 
Whetker excess amount of the earlier years can be taken into consideration 
for the purpose of shortfall of the year in question—Circulars of the” 
Central Board of Direct Taxes—Section -33, Section 34(3) (a) of the 
Income Tax Act, 1961. (Commissioner of Income Tax. Central Calcutta- 
v. The Burmah Shell Oil Storage & Distribution Co. of India (Bombay) 
Ltd). © 4.459 
Docament—Apparently a ‘deed of settlment— Interpretation of and 
effect thereof—Partly a will and partly an instrument of settlement— 
Revocation of Will—Institution of suit challenging so-called deed of 
settlement amounts to revocation of such Will. (Pannalal Biswas v. Dilip 
Kamar Mondal & Ors. : .. 54 
Easement— Customary right of pasturage—Encumbrance over retained 
land— Whether such encumbrance is extinguished - automatically on 
vesting—Effect of notification under Sec 4of W. B Estates Acquisition 
Act 1953-—-What sec. 5 indicates—West Bengal Estates Acquisition Act 
1953 (W B. Act 1 of 1954), Secs. 6(1), & 2 (h)—Land retained - Effect of 
vesting on encumbrance attached to land—Difference between vested land 
and land retained after vesting vis-a-vis e\cumbrance—Interpretation. 
(Satish Chandra Naskar & Ors v. Upendra Nath Biswas & Ors.)  ...236 
Ejectment— Notice of determination of tenancy—Statement made 
in Money Order Coupon that defendant would vacat shortly— Whether 
such statement is casual, not amounting to notice of determination—Cons- 
truction of such notice—Such statement is valid notice to quit. (Mrs. Mira 
Sen v. Dipak Kumar Ghosh) .. 586 


Enemy Property Act (34 of 1968), See 5—Property vested in Cus- 
todian of Enemy Property for India under Defenee of India Rules 1962 
to continue to vest in Custodian—Order of J.L.R.O. vesting enemy 
property, in Custodian—Validity—Whether Sec. 5 is attracted— Specific 
order under India Government Notification no. 12/2/65 dated 10 9 65, if 
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necessary «Interpretation. (Md. Nazrul Islam v. Union of India & Ors) ..96 


F Evidence Act (1 of 1872), Sec. 3—Proof of good faith in transaction 
where one party is in relation of active confidence—Onus of proving 
good faith in transaction—Meternal uncle acting as de facto guardian 
during minority of plaintiff —Execution of deed of settlement by plaintiffs 
immediately after attaining majority—Whether such a major can expect 
éo have overcome the influence of de facto guardian after attaining 
, majority— Whether Sec. 3 would be applicable to transaction effected by 
such a major (Pannalal Biswas v. Dilip Kumar Mondal & Ors). 134 
Foreign Exchange Regulation Act (46 of 1973), Sec. 35— Power 
atrest—“Any person’’—‘‘Has reason to believe’, interpretation of—Sec. 
50—Penalty—Arrest made for conducting investigation or enquiry into 
facts or circumstances relating to offence—Preliminary step for investiga- 
tion—Secs. 13(2), 56, 67— Relevancy of— Existence of reasonable belief, 
justiciable—Court entitled to examine grounds separately for the purpose 
of finding out if arrest is justified on any ground —Secs. 11, 104, 113, 135, 
of Customs Act 1962 —Inter-connection with Act 46 of 1973—Construction 
of statutes. (Bhuramal Choraria v. Chief Enforcement Officer & Ors) ...83 


Foreign Exehange Regulation Act (7 of 1947 )—Objects of Act— 
Imposition of conditions by Authority created by Act--Condition having 
no nexus with objects of Act is invalid—Exercise of power by Authority 
not vested in it by Act in imposing restraint or conditton—Condition 
imposed being for pre-emption of concentration of economic power within 
country itself —‘Directive Princlples of State Policy vis-a-vis act of Autho- 
rity acting under Statute—Court’s duty—‘‘Larger Industrial Houses and 
persons connected therewith’ —Use of such expressions, whether too vague 
and indefinite—If condition imposed be declared bad, whether permission 
granted by Authority is also bad ?— Object remained same in FER Act of 
3973—Interpretation. (Director, Enforcement Directorate, Government 
of India & Ors. v. Saroj Kumar Bhotika & Anr. ) ...483 


Income-Tax—Exemption—Property held for charitable object— 
Object of general public utility—‘“‘Not involving the carrying on of any 
activity for profit”— Meaning and scope of -Tests house property let out 
by assessee—Rent derived from letting out—Whether advacement of 
objcet of general public utility involves activity for profit—Income Tax 
Act, 1961, SS 2°15), 11 (Trustees, Bengal National Chamber of Commerce 
& Industry Building v. Commissioner of Income Tax West Bengal-I 
Calciitta). 187 


Income-tax Act 1961—Secs. 139, 143 & > 246— Returns filed without 
showing the prescribed particulars therein—Incorrect and incomplete 
returns— Whether such returns can be ignored— Whether *notices under 
Section 148 of the Income Tax, 1961 can be issued—Seetion 38, Section 
58(2) of the Constitution (Forty-second Amendment) Act, 1976, Article 
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226 (1), 226(3) of Constitution— Whether Section 38 of the E o 
(Forty-second Amendment) Act, 1976 bars jurisdiction of the Highe Court 
to issue writ— Whether the assessee has any remedy for the redress of the 
injury by or under any other law for the time being in force against the 
notice under Section 148—Whether the petition has abated under Section 
38(2) of the Constitution (Forty-second Amendment) Act 1976 (Sri Monin- 
dra Mohan Sarkar v. Income-tax Officer, Project Circle, North Bengal, 
Siliguri & another) ...48 

Indian Limitation Act (9 of 1908),— Art. 134B of First Schedule 
Period of limitation— l2 years— Property comprised is absolute debutter 
—Alienation by previous shebait as personal property— Suit for recovery 
of possession of such property by shebait in succession — Applicability of 
Art. 134B ~ -Three facts to be proved, for attracting said Article. (Niharbala 
Roy & Ors. v. Dhatri Charan Chakravorty & Ors.) T gala 


Indian Penal Code (Act 45 of 1860),—Sec. 493—Co- habitation 


caused by’ man 'deceitfully inducing belief of lawful marriage —Ingre- 
dients— (1) 'deeietfully causing false belief in the existence of lawful 
marriage, and (2) co- -habitation or sexual intercourse with person causing 
such belief —Some representation by the offender’ is necessary for bring- 
ing the offence under ‘Section 493—Effect of non-compliance with the 
ingredients of Section — Charge under, would fail for such non-compliance 
Interpretation. Mahammedan Law— Divorce under Sunni law—Talak 
Mogallezai—Construction (Kamaruddin Sheikh v. State of West Bengal) 
..278 

Industrial Disputes Act (14 of 1947)— gees. 10 & 25FFA— Réference 

— Whether Closure ` ig: feal—Reference challenged as illegal—60 day’s 
noticé under See. 25FFA ` given—Whether ‘compliance of requirements 
u/s. ‘ 25FFA is a bar to’ making reference u/s. 10—Jurisdiction of 
appropriate Government to refer such industrial dispute to Tribunal for 
determination — - Preliminary objection taken’before Tribunal about main- 
tdinability of reference—Effect. (Walford aaa Ltd. v. State of West 
Bengal & ors.) 8 


. Land Acquisition Act—(1 of 1894), Sec, 6(1), 2nd Proviso— Declara- 
tion under sec. 6(1) challenged being in contravention of 2nd Proviso— 
Declaration states that entire expenses for acquisition would be paid by 
C.M.D.A.= ~ Declaration would be valid if C.M.D.-A. is a local Authority 

—‘Local authority’, ' not’ defined in L.A. Act—Sec.° 3(31) of General 
Clauses Act would be attracted for the definition—C.M.D.A. is statutory 
authority having been empowered by the Calcutta Metropolitan Develop- 
ment Act 1972 to act in respect of a local area—‘“‘Local fund”, not defined 
— Meaning to be gathered from provisions of the statute—C. M.D.A. is a 
local authority having control over and management of its fund— —Impug- 
ned Deélaration is' valid. (12 i. C. Bose Road Tenants’ Association V. 
Collector of Howrah & Ors.) ..338 
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Letters Pattent —Clause 14—Joinder of séveral causes , of action of 
ewhich somè only were within the Court’s jurisdiction— When. applica- 
tion for leave under Clause 14 should be’ made. — Difference between 
‘clauses .12 and 14 (Sm. Kamal Srimal v. Padam Chand Sindhar.). . ..538 
Limitation Act (36 of 1963), Act 137 — Application i for pre-emption by 
non- -notified co- -sharer tenant filed— Revenue Officer prior to W. B. Land 
Reforms ( Amendment ) Act 1972 —Period of limitation for such applica- 
» tion. ( Prasanta Kumar Giri v. Gangadhar Raut, ) .. 439 
Mahomedan Law— Deed of Settlement— Construction of - creation 
of life estate with restrictive stipulations— Whether an absolute gift or 
mere transfer of usufruct—‘Aya’ and ‘Manafi’, meaning of. (Marzina 
Bibi & Ors. v. Musst. Anjuman Bibi &, Ors.) 76 
Maritime “Salvage—S. 402 of Merchant Shipping Act, 1958 — 
“Salvage service— Whether must bè voluntary —Meaning of “voluntarinegs”’ 
—Salvage services rendered in pursuance of salvor'’s statutory duties— 
Pecuniary interest of salvor in salved property—Whether ; stich services are 
voluntary—Claim for reward made by salvor’s employees— When main- 
tainable—Assessment of salvage. reward, how made—S. 42, Ports Act, 
1908—S. 121 Calcutta Port Act. 1890. (Calcutta Port Trust and Ors. v, 
The owners and parties.) 354 
Payment of Gratuity Act, 1972—S. 2(e)—“Employee’ Whether a 
person whose wages were more than Rs. 1000/- per month at the date of 
retiremen{ is entitled to gratuity for the years of service when his wages 
were less than Rs. 1000/- per month— —Interpretation of statutes — Whether 
Explanation can control and enlarge substantive provisions of a Section. 
(Jogendra Lal Malakar v. Regional Labour Commissionce (Central) and 
Appellate Authority. ) ..290 
Prevention of Food Adalteration Act, 1954 — Prevention of Food 
Adulteration (Amd) Act. 1976 (No. 34 of 1976)— Prevention of Adultera- 
tion of Food, Drug and Cosmetics (W. B. Amd. j Act, 1973— Offence u/s. 
16(1),; committed prior to Central Amz2ndment Act 1976 bit after W. B. 
Amendment Act, 1973— Whether accused to be committed to the Court of 
Sessions or to be tried by Judicial Magistrate— Effect of Central Amend- 
ment Act 1976. (Banshidhari Manna V. State of West Bengal) 219 
Review—Ambit of—Position emerging from judicial dechions— 
Critical interpretation. (Sm. Debala Mukerjee & Anr. v. Sujit Singh .. 33 
E Rice Milling Industry (Regulation) Act (21 of 1938) and Rice Milling 
Industry (Regulation and Licensing) Rules 1959 — Mémo no. 1518 F.R. 
datéd 20. 11. 73— Issued by S.D.O. Sadar, Hoo ghly—Husking mechine i is 
to be „operated 0! grant of licence —Licensing Authority being Sub- 
Divisonal, Controller, Food and Supplies—A pplication, for licence is shelved 
‘on the advice of Sub- Divisional Advisory, Vigilance Commtittée— Whether 
siich otder is. made with of, without jurisdiction. ` (Md. Altaf Karini & 
Ors. v. State of West Bengal & Ors. j bi . 55! 
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Rules for Management of Recoginsed Non-Government jisai 
(Aided and Unaided) Rules 1969— Rule 28 (2) & (3)— Extension of*service 
of teachers—Review of previous order of extension granted by Director . 
of Public Instruction, by Director of Secondary—Education—Certain 
powers of D.P.I. transfered to Director of S.E. by amendment—No retro- 
spective effect given by the amendment—Director of Secondary Education 
not competent to review order of D.P.I. made prior to amendment, 
(Anchal Bhusan Bose v. Director of Public Instruction & Ors.) 381 

Stay of proceeding in criminal cases— Allegation of misappropriation 
of school funds against Headmaster—Headmaster’s appeal pending before 
Appeal Committee of Board of Secondary Education against order of 
termination of his service—A ground of termination being misappropria- 
tion of school funds—Whether pendency of such appeal is a bar to 
proceed with criminal case. (Sheikh Saifuddin Mondal v. The State & 
Anr.) Sey obs ss ae 
Subsequent events- Consideration of by Court—Change of cause of 
action—Amendment of plaint, when to be allowed—Dead suit and its 
revival— Maintainability of ejectment suit—Claim of Thika tenancy—Why 
not entertainable in present case— Interpretation. (Tarkpada kirti v. Sm. 
Ruplekha Chatterjee) set . 425 


Transfer of Property Act (4 of 1882), Sec. 54—Agreement for sale 
of immovable property—Whether such agreement can create interest in 
property affected— Locus standi of a party to such agreement for sale, to 
oppose probate application—Maintainability of application for addition 
of such party—Possibility of getting interest in property, whether sufficient 
to entitle a person to file application for being added as defendant—Sec. 
283 of Indian Succession Act— Interpretation of. (Kartick Chandra 
Shaw v. Ranjita Pal & Ors.) E 137 

Sec. 114A (Proviso)— Relief against forfeiture— Limitations on 
application of proviso in certain cases—Sub-lease in respect ofa part of 
leasehold— Notice, if required for remedying breach. (Tarapada Kirti v. 
Sm. Ruplekh Chatterjee) ...425 

West Bengal Board of Secondary Education Act (5 of 1963).— Sec. 28 
(2) & Rule 8 of 1969 Rules—Appointment of Administrator-Obligation of 
authority concerned to appoint suitable Administrator— Academic quali- 
fication not being prescribed—Authority to apply its reasonable discretion 
in the matter of selecting such Administrator for educational institution. 
(Jadabendra Panda v. State of West Bengal & Ors) .. 42] 

West Bengal Court Fees Act (10 ef 1970),—Sec. 7 (iv) (b) & H-— 
Court fees payable in suit for declaration and injunetion— Whether 
plaintiff can put his own valuation in plaint where relief can be objectively 
valued—Revtsional power of Court—Interpretation.—Suits Valuation Act 
(7 of 1887), Sec. 8—Valuation for purposes of jurisdiction (Messrs. Hind 
Wire Industries Ltd v. Uttarpradesh State Electricity Board & Anr.) «.258 
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West Bengal Criminal Law Amendment (Special Courts) Act i94—9 
Acc. 4 (1}—~Offences specified in Schedule are triable Special Court— Offence 
committed by employee of ordinary Genera] Insurance Company—Com- 
pany nationalised long after committal of offence by accused—Offence 
falling within Schedule to Criminal Law Amendment (Special Court) Act— 
Charge sheet submitted after such nationalisation— Accused claiming 
“rial before Special Court because he is public cfiicer when charge sheet 
submitted—Whether Magistrate is competent—Necessary requirements to 
be fulfilled for bringing particular case within special jurisdiction of Special 
Court for trial—Interpretation. (Abani Chowdhury v. State) .. 64 


West Bengal Estates Acquisition Act 1953 (Q of 1954), — Secs. 6 & 44 
(2a)—Exercise of right of retention by transferee after date of vesting — 
Such transferees are not entitled to notice of enquiry for adjudication of 
retention of land- -General rule—Exception to general rule-—Interpretation. 
(Provash Chandra Mondal & Anr. v. State of West Bengal & ors). ...246 

. Sec. 6(1) (i)-- Right of intermediary to retain land 
Debuttor properties held by shebait—Scope of enqiry by Revenue officer 
under clause(1)—Interpretation. (Shri Shri Iswar Raj Rajeswari Jew 
Thakur v. State of West Bengal & Ors. ) A3 


i . Sec. 6 (2), Proviso—Jalkar right in tank Ashery 
without right to sub- soil-—Holder of such’ right—Whether a lessee or a 
licensee—Intermediary’s right to tank fishery encumbered with such 
right—Sec. 6(1) (e),—Retention of jalkar. (Samarencra Nath Sadhu 
& Ors. v. Ananta Kumar Mondal & ors) 580 


_ Sec. 20(2)—Periphery of appeal to High Court 
against Orda made by. Special Judge appointed u/s 20(1)—All orders 
made by such Special Judge are not appealable under sub-see. (2)— Inter- 
pretation of Statute. (Belayeh Hossain Mulla & Ors. v. Estates Acquisition 
Collector.), .. 335 


dss Ch. V~—Provedure for revision of Record of Right— 
Statutory duties’ of Compensation Officer—Preparation of Compensation 
Assessment Roll— Whether such officer can revise R. S. Records ?— Sec. 
15A—Proceeding under-~Scope of—Sec. 16(1)(a)(ii)— West Bengal Estate 
Acquisition Rules 1954— Rule 15—Principles and procedure for determin- 
ing annul income of khas lands of intermediaries vasted in State— Khas 
lands— Meaning of— Position of khas lands of intermediaries in forcible 
occupation by others— Whether intermediaries are entitled to compensa- 
uon for sueh vested lands. (Sm. Kamalini Roy v. State of West Bengal 
& Ors. ) ...432 

West Bengal Land ( Requisition ana Acquisition } Act (2 of 1948 ), 
Sec. 8(2)— Limitation for making refcrence under—Whethet bar of limi- 
tation as in Sec. 18 of Land Acquisition Act (1 of 1894) will be attracted 
to æ reference under Sec. 8:2) of W. B Act 2 of 1948— Whether Sec. 12 
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of L. A. Act will, also be attractie Whether question of limitation is a 
question of fact— Whether such question can be agitated at liearing of í 
reference — Whether instant reference is time-barred and proceeding without 
jurisdiction —Interpretation. (The ; State. of West Bengal v. Ramkali 
Bhattacharjée. ) ...527 
. See, ID= Requisition of lang only for purposes mention- 
ed in ~Conitruction or reconstruction of dwelling placas for pedple residittg 
in such areas— Purpose indicated in impugned order ig vague and mislead- « 
lag — — Whether acquisition for a, Society is. permissible under Sec. 3(1) 
— Whether requisition or acquisition of land for an individual or a society 
ora company would be for public purpose.or a purpose for the ee 
nity. ( Sandhya Mukhati & Ors. v. Additional District Magistrate.) .. 


Sec. 3(1)—Requisition of a portion of a big plot of ae 
Description of such portion should be specific, unambiguous and clearly 
identifible—Description as ‘middle’ portion of plot i is too vague—Reference 

_of plan in impugned order, if- given— Effect thereof. (Sm. Subhasini Debi 
V. State of West Bengal & Ors. ) an, . 416 
W. B Land Reforms Act 1936 Sec. 8 — E Gan of vicinage— ; 
Obligation of Court to determine valuation ‘of plot sought to be pre-empted _ 
—LImitation—Date of accrual of right of pre-emption— Whether from date 
of execution of sale deed or from date of- registration of deed—Whether a 
- part of holding can be pre-empted — —Whether section 8 is ultravires Art. 
14 of Constitution— Effect of inclusion of the said Act in Ninth Schedule 
“of Constitution. (Satish Chandra Kuila v. Kalipada Maity & Ors.) ...480 
; Sec. 9(6)— Appeal to Dis- 
trict nig -of District — -Transfer of Pap sal to Additional District Judge for 
‘disposal— Whether Additional! District Judge has jurisdiction to hear and 
dispose of -such appeal—Limitation period. (Prasanta Kumar. Giri v.. - 
. Gangadhar Raut) - 439 
Š Sec. 18—Whether J.L-R Q.. is kaoa to make interim 
order of restraint in a proceeding perding— Whether Police Authority. has ` 
powers to issue, notice to interested parties restraining ,/ -them from 
entering upon disputed, land—~Power of- police; Officer, , to, take steps . for - 
prevention of breach. of peace and i in matters of commission of cognisable 
offence. (Arjun Ranjit & Ors. v.- State, of West Bengal & ors.) AST ~~ 
í Sec. 19B— Restoration of land to bargadar 
Application of barwadare made to /Bhagchas Officer— No, allegation in 
` application about, termination of cultivation’ of land by bargadar—Absence 
of such allegation—Effect thercof. (Sushil Kumar Chosh & Anr., v. 
, State ‘of W.B..& Ors.) , ...553 
Sec. - L9B (1)— — Restoration ‘at Jind’ to ` Bareadar— -Applica- es 
tion iy barada to. Bhagchas Officer—interim ‘injunction , granted by 
Bhagchas _Officer-—Notice to owner to- „appear > ‘with relevant. papers. at 
Hiearing—Whether order of i inj unction and i issuance of such notice as “made 
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oA Bhagchas: officer are valid ? (Rammohan Chottopadhaya v. State of 
W. Bk Ors.) a a .. 544 


` Sec. 21(3)—Insertion of sub-section (3) in 


~ Sec. 21 by W. B. Land Reforms (Amendment) Act of 1974 Effect thereof 


on pending proceeding before any Civil or Criminal Court— Interpretation 
of word, ‘arises’ and expression, “in course of any proceeding before any 
givil or criminal court”— Retrospective effect— Discussion of. (Raich Ali 
Khan v. Hazi Sadak Ali Sk.-& Ors. ), vl 
l eee l eee owe — Sec, 50 
Maintainance of village Record of Rights by focal J. L. R.O.— Right 
of J. L. `'R. O. to revise entries in Record of Rights—J.L. R.O. must be 
competent to exercise such power under—How competency can be 


* acquired by Revenue Officer and: under what circumstances. (Samsul Hague 


Molla & Anr. V. State of West Bengal & Ors.) _ 11346 
“ W.B. Land Reforms Rules 1955—Rule—20A—Settlement of land 


- at the disposal of State ‘Government under Sec. 49 of W. B. Land 


Reforms Act 1956. (Bhudhar Méte’ v. Junior Land Reforms Officer 
& Ors.) : 3 522 
West Bengal Panchayat Act 1956 (1 of 1957), Secs. 25(2) & 30— 
Name of a particular Anchal Panchayat specified in requisite notification 
issued by State Government— State has power and authority to change the 
notified name of an Anchal Panchayat by another name by issuing Corrig- 
endum Notification— Provision of sec. 22 of Bengal General Clauses Act 
(1 of 1899) is attracted. Constitution of India— Art. 226— Lacus Standi 
of petitioners— Maintainability of writ application. (Birendra Nath Janah 
& Ors. ¥..State of West Bengal & ofs). =$ O 10o | » ge 89 
W.B. Premises Tenancy Act 1956 Sec.13(1)—Ejectment on around of sub- 
letting under cl. (a)— Initial onus of proof—Plaintiff to ‘establish sub-te 
ncy prima facie— When onus shifts on tenant defendant—Direct evidenceof 
sub tenancy, not available— Circumstantial evidence, whether can be taken 
into consideration for determining -factum ‘of sub-letting—Conduct of 
recérded tenant- Consideration thereof, ‘whether relevant in determining 
the question of sub-tenancy— Implication òf word ‘sub-lets’—Interpretation. 
(Anath*Bandhu Chakraborty & Anr. V: Ashim Mukherjee)... 153 
= Sec. 13(1)— Grounds of ejectment— Default and breach of term of 
tenancy —Condition imposed being for residence of females— Male person 
found to be in dccupation—Articles of business. stored in a small portion 
of ‘toom under tenancy — Whether nature of tenancy is changed amounting 
to breach óf condition of tenancy. (Bhagat Singh Ubéroi v. Smt. Pan 
Bai) © i rl i 369 
l ` Sec. 13(1) (f) & (ff)—Reasonal requirement for own use 


„and occupation under clause (fi)— Requirement for building and rebuil- 
, ding under” clause (f)—Splitting of original clause (f) into clauses (f) and 
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(ff)—Effect thereof— Primary purpose of requirement is to be establish? 
to satisfaction of court —Tenant’s right to challenge propriety and fason- 
ableness of plan for rebuilding etc.—Interpretation. (Sm. Snehalata” - 
Mukherjee & vrs. v. Ajit Behari Mukherjze & Anr.) -29 


z Sec. I3(1)(ff)—Ejectment suit 
on ground a requirement of landlord for his own occupation— 
‘Own occupation’, meaning of—Whether plaintiff is require - 
to depose himself in support of his case—Death of plaintif— , 
Effect on his suit—Some heirs not brought on record on death of 
plaintiff at the appellate stage—Maintainability of appeal--Whether cause 
of action survived—Effect of Amendment Act of 1969. (Bijan Behari 
Bhattacharjee v. Krishna Prakash Mitra & Ors.) ..600 , 


cee Sec 13(ff)—Reasonal requireiment for own use and occupa- 
tion—Alternative accommodation available in tenanted house— Whether 
a bar to landlord’s suit in getting ejectment decree on ground of reason- 
able requirement for his own house—Contention that specific plea not 
taken in pleading—Construction of plaint if necessary for setting the point 
Where parties know the nature of requirement and evidence adduced in 
that regard—Effect thereof on defect of pleading. (Dr. Haraprosad 
Biswas v. Bamdeb Roy) AD 
Sec. 13(1)(ff)—Suit for eviction of Bharatia—Bharatia not 
a tenant under (956 Act nor the said Act applicable to case— Rights 
of Bharatia under Calcutta Thika Tenancy Act 1949—As tenancy is 
determined by valid notice under provisions of T.P. Act, plaintiff 
entitled to ejectment decree. Additional evidence—Reeeption of—Prin- 
ciples underlying. (Messrs. Universal Trading Co. v. Prafulla Kumar 
Sarkar & Anr.) ..178 
ae ..Sec. 17 (1), (2), (2A) clauses (a) & (b)— Instal- 
ments, whether limited to Sec. 17(1) only—Rent determined under Sec. 17 
(2), whether deposits under, can be made by instalments— Admitted rent in 
arrears, if must be deposited along with filing of application u/s. 17 2)— 
Dispute raised in application u/s. 17(2) without depositing post-suit arrears 
of admitted rent—Effect thereof—Construction of Statute. (P.N. Sanyal 
v. Hara Prasad Sarkar & Ors.) 323 
: — Sec. 17 (2)— 
Application under—Three integral and essential elements of sub-sec. (2)— 
Absence of an integral element in application under S. 17(2)—Effeet 
thereof—Deposit with Rent Controller, when it amounts to payment— 
Secs. 21 & 22 of Act—Secs. 17(3) & 17(4)— Application under sub-sec (3) 
not pressed — —Effect thereof (Hindusthan Industrial Co. v. Chandi Prosad 
More.) mas ..508 
...Secs. 17 (2) & 17 (2A)— Application u/s. 17 (2)— Failure to Jenas 
of pay within time as specified in 17(1)—Deposit of admitted amount 


of 
i f K 
= 4 
a 
A 
ià 


wf! i Ate. 
E JITRA CLI O Index of Cases 621 
together with application ‘u/s. 17(2)— Failure to deposit admitted amount— 
- Effect thereof. on application. ‘u/s. 17(2)—Maintainability of such applica- 
< tion— —Scope of. clauses (a) & (b) ‘of section- 17 (2A)—Power of Court to 
‘grant instalments — Whether Sec. 17(2A) provides for determination of 
‘disputes as in u/s 17. (2)— Where instalments can be granted—Proviso to 
clause (b)— Interests also to be paid or deposited— Interpretation. (Sharas- 
š ee Roy Chowdhay v. M/s. Jawan Ram Sheoduttaraj & Ors) ..594 
-ai Sec. 17 (2) &  (3)~Defendents’ apria u/s. 
TO for determination of disputes as to amount of arrears of rent—Plai- 
ntiffs’ application u/s. 17(3) for defence against delivery of possession. 
= being struck out Liability arising out default i In payment of current rent 
as per Sec. 17(1) — Effect thereof. (Dilip. Kumar Ghosh v. Sm. Lilabati 
Mallick). © Los 314 


a „Sec. 17(3)-—Application for- striking out defence against 
delivery of possession — —Order of dismissing such application. — Whether 
appealable— Whether i in revision High Court can interfere with order of 
trial court patently erröneous, when opposite party challenges such an 
order in the tevisional proceeding initiated at the instanceof ‘the other 
side—Interpretation. (Amal Kumar Roy v. Biswanath. Seal) "44.547 


W. B. Societies Registration Aet—(26 of 1961), Sec. 19 (1)— 
Registered Society may sue ormay be sued in the’ same of President or 
Secretary or any office-bearer -authorised by Governing Body—Society in 
its own-name.can not maintain writ petition. (12 I, C. Bose Road Tenant’s 
Association v. Collector Howrah & Co.) - o 439 

Bengal Wakf Act (13 of 1934) as amended by West Bengal Wakf 
(Amendment) Act (14 of 1973), Sec. 53(1)—Bar of transfer of immovable 
property of wakf— Competent authority to accord permission to execute 
lease of immovable property of wakf—Whether Court can grant sanction 
where Board has refused—Order of Court as made in the instant case, 
whether ‘without jurisdiction—Interpretation. (Commissioner of Wakfs 
` & Ors. v. Mohommed Ariff Mutwalli) . 275 
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